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1 P-R-O-C-E-E-D-I-N-G-S

2 CHAIR DAVIDSON: If everybody
3 would turn their cell phones on silent,

4 that's what we're doing up here, and then
5wewill start. Niceto have reminders.

6 Welcome, everybody. I'd like to

7 call the meeting to order. And as| said,

8 if you put your cell phones on silent, we

9 would appreciateit. If everybody would
10 please stand for the "Pledge of

11 Allegiance."

12 (Pledge of Allegiance.)

13 CHAIR DAVIDSON: Thank you.
14 Julie Hodgkins, our counsel, would you
15 please call therall.

16 MS. HODGKINS: Thank you, Madam
17 Chair. Please respond by saying "present"
18 or "here" after | call your name.

19 Donetta Davidson, Chair?

20 CHAIR DAVIDSON: Here.
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21 MS. HODGKINS: Rosemary

22 Rodriguez, Vice-Chair?
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1 VICE-CHAIR RODRIGUEZ: Here.

2 MS. HODGKINS: Caroline Hunter,

3 Commissioner?

4 COMMISSIONER HUNTER: Here.

5 MS. HODGKINS: Gracia Hillman,

6 Commissioner?

7 COMMISSIONER HILLMAN: Here.

8 MS. HODGKINS: Madam Chair,

9 there are four members present and a

10 quorum.

11 CHAIR DAVIDSON: Thank you.

12 If everybody would turn to the

13 agenda, please, and review it, and if |

14 could get amotion.

15 VICE-CHAIR RODRIGUEZ: | moveto
16 accept approval of today's agenda.

17 CHAIR DAVIDSON: Second.

18 COMMISSIONER HILLMAN: Second.
19 CHAIR DAVIDSON: All thosein

20 favor say, I. Thank you.
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21 Today, I'd like to thank

22 everybody for being with us, and as you
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1 can see, we have avery full agenda. Most
2 of it isdiscussion that will focus on

3 internal procedures and administrative

4 procedures. Wefedl that it isvery

5 important for the public to know how the
6 EAC conducts business, not only internal
7 business, but also external issues,

8 especially those that impact all voters

9 today, discussion about the National V oter
10 Registration Act.

11 As always, testimony and other

12 relative documents from today's meeting
13 will be available on our Web site at

14 "www.eac.gov." We've got alot of work to
15 do, so we'll go ahead and get started.

16  Under old business, we have minutes
17 from the June 14th meeting. If | could

18 have approval or corrections made by the
19 board.

20 COMMISSIONER HILLMAN: Move
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21 approval of the June 14, 2007 minutes.

22 VICE-CHAIR RODRIGUEZ: Second.
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1 CHAIR DAVIDSON: All thosein

2 favor, say |. Opposed? Maotion carried.

3 And then the same, | have

4 minutes from the July 19, 2007 public

5 meeting. And if | could have amotion on

6 approving or any corrections that need to

7 be made to be done at this time.

8 COMMISSIONER HILLMAN: Move
9 approval.

10 CHAIR DAVIDSON: Second?

11 VICE-CHAIR RODRIGUEZ: Second.
12 CHAIR DAVIDSON: All thosein

13 favor, say |. Thank you.

14 Moving forward, | have areport

15 from the Executive Director, Tom Wilkey.
16 Can | have you do that now, Tom.

17 MR. WILKEY: Thank you, Madam
18 Chair. | also want to thank everybody for
19 being with ustoday. We have afull day

20 planned, so | will be as brief as
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21 possible.

22 Under our voting system
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1 certification program, we have been very

2 busy with this program over the past few

3 weeks. We have ten voting system

4 manufacturers who have registered with EAC
5 for certification. Seven voting systems

6 have been submitted for testing. We have

7 some suspended testing on one system, and

8 one system is pending. We have issued two
9 notices of non-compliance. We notified

10 ABS of adiscrepancy regarding a mother

11 board, and we're awaiting their response,

12 We notified ES& S of requirements

13 to report all manufacturing and assembly

14 facilities. ES& S has complied with our

15 request.

16 We have issued three notices of

17 clarification which we call NOCs, and we

18 encourage election equipment manufacturers
19 and the public to take note of these. The

20 three are: Timely submission of
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21 certification applications, EAC certified

22 |labs doing work outside of voting system
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1 certificate engagements, and state testing
2 done in conjunction with federal testing.

3 These are al issues that have been

4 brought to the attention of the director

5 of certification. Andto beas

6 transparent as possible, rather than

7 simply answering them over the telephone,
8 we answer them in writing, and make sure,
9 for everyone to see, so that they can be

10 of benefit to others who have questions
11 relative to our certification manual.

12 We will post more notices of

13 clarification in the next few days, so

14 please make sure you check our Web site,
15 again, you will hear me say it frequently,
16 "eac.gov."

17 Under voting system labs, EAC

18 has three certified laboratories; SysTest,
19 IBeta Quality, and Infoguard. We're

20 awaiting disposition of several more, at
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21 |east one that may be imminent in the next

22 few weeks from NAVLAP, at the Nationd
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1 Institute of Standards and Technology.

2 And you can keep up to date on that
3information at "eac.gov."

4 Under the Voluntary Voting

5 System Guidelines, we received the draft
6 version of the TGDC, who has worked

7 diligently over the past year or two on

8 thisnext iteration. It will be posted

9 today, may be up there at this point

10 within the next couple of hours, and we
11 will send out a press release to have one
12 on our e-mail list.

13 Within the next ten weeks, we

14 will launch a public comment feature on
15 "eac.gov", and the public will have 120
16 daysto comment. We will be publishing it
17 also in the Federal Register. After the
18 public comment period ends, EAC will
19 consider all comments, then publish the

20 EAC draft version. And all comments will
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21 be available on our Web site, and you will

22 see every single comment that has been
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1 made relative to this document.

2 We plan to have severa hearings

3 ontheVVSG, and hopeto recelve avery
4 wide range of input. At the end of the

5 process, we'll adopt afina version. We
6 will distribute all these details for

7 moving forward when we post the TGDC
8 version, and the Commission has taken a
9 very aggressive approach to how it will
10 adopt this very comprehensive document.
11 And | hope that al of you who are

12 interested in thiswill check out the

13 details at "eac.gov."

14 Under election management

15 guidelines, EAC hasissued afirst three
16 chapters of its Election Manual

17 Guidelines, available also on our Web
18 site. They are certification, system

19 security, and fiscal security. Asl have

20 indicated in the past, we will also have
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21 additional chapters as we move forward.

22 We have issued a new Quick Chart Guide
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1 about voting system certification and we

2 will distribute it to election officials

3 through the country, also available on our
4 Web site, and we also have copies out at

5 the front desk.

6 Our Office of Inspector General,

7 who isresponsible for reviewing audits of
8 HAVA funding at the state level -- we also
9 encourage you to look at the information
10 about these audits. The IG continuesto
11 review circumstances surrounding EAC
12 research projects, fraud, and voter

13 intimidation. And we are hopeful the IG
14 will distribute findings as soon as review
15 is completed.

16 Under our poll worker best

17 practices, EAC has adopted two guidelines
18 to help address the challenges election

19 officials face, finding and keeping good

20 poll workers. Both are available on our
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21 Web site, and we'll be distributing them

22 soon to election officials throughout the
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1 country. We have a sign-up sheet out

2 front. If you need copies, we'll be glad

3 to get them to you.

4 Thisisavery comprehensive

5 guide of particular interest to me, and |

6 am very proud of the work that went into
7 this, the successful practices for poll

8 worker recruitment, and guidelines for

9 college poll workers.

10 Under effective election

11 designs, many of you were here for this
12 presentation at a past public meeting.

13 The Commission has donated a set of best
14 practices to have effective election

15 designs, and ballots, and voter

16 information. We're working to get it up
17 on our Web site. Thiswas a comprehensive
18 process because of the magnitude of the
19 graphicsin that report, and we're running

20 more CGs. We will post information on the
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21 results. We'll have all of this posted on

22 our Web site.
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1 Asaways, EAC distributes a

2 monthly electronic newsletter that

3 provides updates on our activities,

4 upcoming meetings, and other HAV A-related
5issues. The best way to receive the

6 frequent updates to our voting program is
7 to sign up by caling us at 866-747-1471,
8 or letting us know at "havainfo@eac.gov",
9if you wish to be included in receiving

10 thisinformation, aswell as all of the

11 information that we distribute.

12 Madam Chair, that is my report

13 for this meeting.

14 CHAIR DAVIDSON: Thank you.
15 | have one question or a

16 statement, and I'd like for you to correct
17 meif I'm wrong.

18 At the time that we had the

19 notices of noncompliance, that was also

20 sent out to all election officials
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21 throughout the nation; isn't that correct,

22 at the same time it was put up on our Web?
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1 MR. WILKEY: We normally notify

2 chief state election officials because

3 they are responsible for certification

4 issues, aswell as posting it on our Web
5dite.

6 CHAIR DAVIDSON: Okay. | just

7 wanted to make sure of that.

8 Other questions for Mr. Wilkey?

9 COMMISSIONER HILLMAN: 1 do.
10 CHAIR DAVIDSON: Commissioner
11 Hillman.

12 COMMISSIONER HILLMAN: Just for
13 clarification, when you talked about the

14 notices of clarification, do | understand

15 that those are issued in response to a

16 question raised by the labs, or the

17 manufacturers, or both?

18 MR. WILKEY: They could be both.
19 They could be both, and they are merely

20 clarification of what isin our manual.
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21 But ssimilar to what we do on our HAVA

22 questions where we put it up on FAQson
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1 our Web site, we wanted to take the same

2 approach, particularly since other people

3 may ask the same question. So we're

4 taking great careto do it in writing, and

5 making sure that it's up on our Web site

6 for everybody to see.

7 COMMISSIONER HILLMAN: And then
8 under the election management guidelines,

9 the new Quick Start Guide about voting

10 system certification, is that a Quick

11 Start Guide that is a companion for the

12 chapter on certification?

13 MR. WILKEY: Yes,

14 COMMISSIONER HILLMAN: Andisit
15 an update of a Quick Start that we already

16 put out or isit anew Quick Start?

17 MR. WILKEY: Thereisanew

18 Quick Start. We had done an earlier

19 version before we adopted our

20 certification, so thisis an update to it.
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21 CHAIR DAVIDSON: Any other

22 questions? Okay.
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1 | anticipate that | am going to

2 haveto leave early today, so | am going

3 to turn the meeting over to our

4 Vice-Chair, Commissioner Rodriguez, to
5 conduct the rest of the meeting and this

6 afternoon's meeting also. | hopel can be
7 here as much as possible, but | just

8 wanted to make sure that the meeting was
9 conducted properly.

10 So, Commissioner Rodriguez,

11 thank you, very much, for being willing to
12 do this.

13 VICE-CHAIR RODRIGUEZ: Thank
14 you, Madam Chair. |I'm going to ask,

15 because we're all in varying degrees of

16 health right now, if anybody needs to take
17 abreak, if they will just et me know.

18 Thank you.

19 Under new business, the first

20 item is consideration of EAC advisory
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21 07-003A regarding maintenance of effort.

22 Maintenance of effort is ameans by which
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1 the Federal Government requires states to
2 share any expense of funding in an

3 endeavor.

4 The Help AmericaVote Act

5 requires the states maintain the effort or

6 level of funding that each state expended

7 in the fiscal year preceding November,

8 2000. Back in May, EAC adopted an

9 advisory about maintenance of effort. And
10 since that time, we have had additiona

11 questions. So today, we're considering an
12 amendment to our May advisory that will
13 address the additional issues, and we'll

14 hear from general counsel, Julie Hodgkins.
15 MS. HODGKINS: Thank you, Madam
16 Vice-Chair. | appreciate the opportunity
17 to bring thisto you.

18 Since the May meeting when you

19 adopted this advisory on maintenance of

20 effort, we have received severd
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21 questions, primarily from states of

22 Colorado and South Dakota, concerning what
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1 I will cal an interpretation of the

2 existing maintenance of effort advisory.
3 Some of those questions, | believe, were
4 probably answered in the original

5 advisory, but rather than try to go

6 through an interpretation, we felt like it
7 was just better to recommend that we issue
8 an amended advisory to directly answer
9 their questions.

10 Essentialy, the questions were

11 three. First of al, the question that

12 was asked was whether or not we would
13 apply this advisory for maintenance of
14 effort requirement retroactively. | don't
15 know that that's exactly the right

16 question, so | think that the appropriate
17 question there is, what years does the
18 maintenance of effort requirement apply
19 to. So that'sthe question that we have

20 answered.
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21 And, essentially, you covered

22 that in your opening there, and that is,

file:/IIH|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcript.txt (36 of 482)9/14/2007 3:10:21 PM



file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt

19

1 from the point at which a state receives

2 HAVA funds, they have to maintain the same
3 level of effort they maintain in the

4 fiscal year preceding the 2000 election.

5 So in the for instance, if a

6 state received HAV A funds on August 31st
7 of 2004, they would have to maintain their
8 same level of effort for the fiscal year

9 that encompasses that date, August 31,

10 2004. We based that on the state's fiscal
11 year. And for every year thereafter they
12 have and use HAV A, the second question
13 that was asked was which fiscal year must
14 the state use to demonstrate that it has

15 met the maintenance of effort

16 requirements. This came up because

17 several states have counties that have

18 different fiscal years than the state

19 does.

20 Well, that seemslike aterrible
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21 accounting nightmare for them. You can

22 understand how it's difficult to determine
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1 which one they should rely upon. In

2 proposing this answer to you, | consulted

3 with our Office of Inspector General

4 primarily responsible for auditing those

5 funds and determining whether or not

6 maintenance of effort has been made, and

7 asked them whether or not it really

8 mattered to them whether or not there were
9 different fiscal years. And, essentially,

10 | was told that would be fine but,

11 essentialy, that the state and county

12 needed to provide documentation of having
13 met the maintenance of effort in whichever
14 fiscal year appliesto them. That makes
15 it alittle bit easier on the state or

16 county to be able to demonstrate that them
17 met that maintenance of effort

18 requirement.

19 Y ou may recall from the original

20 advisory that the state or county did
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21 could that in one of two ways; number one,

22 by demonstrating that they sent at |east
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1 the same amount of money that they spent
2 in the fiscal year preceding the 2000

3 election. And if they can't demonstrate

4 that, they can go back and figure out what
5 their base year maintenance of effort was,
6 and then demonstrate in each year that

7 they have met at least that amount of

8 spending.

9 So thereis sort of an easy way

10 out and amore difficult procedure. |If

11 they can't produce the easy plan, the last
12 question that was asked was who is,

13 essentially, responsible for providing

14 maintenance of effort. Our grants are

15 issued to the states. So, primarily, the

16 state will be responsible for approval of
17 maintenance of effort. However, they can
18 do that by having the county provide

19 documentation showing that they have made

20 that maintenance of effort.
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21 So welll be looking initidly to

22 the state, but if they want to prove up
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1 that by having the county submit

2 documentation, that's fine by us. So that

3 covers the questions that were asked.

4 What | would recommend to the

5 Commission is we adopt Advisory 07-003A as
6 areplacement and update to previously

7 adopted Advisory 07-003.

8 VICE-CHAIR RODRIGUEZ: Thank

9 you.

10 Ms. Hodgkins, are there any

11 questions on thisissue? Are we prepared

12 to vote on it?

13 COMMISSIONER HILLMAN: Wéll, |
14 know we have discussed this before, and

15 maybethisisjust -- the thing | think

16 that didn't stick in my head, okay,

17 looking at Question No. 5 under the

18 proposed maintenance of effort. | takeit

19 No. 7 isadirect quote out of HAVA.

20 MS. HODGKINS: Itis.
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21 COMMISSIONER HILLMAN: Soit

22 talks about not less than the left of such
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1 expenditures maintained by the state for

2 thefiscal year ending prior to November.
31 got that. Then it says, if the state

4 receives HAV A funds on August 31, 2004,
5 then the state in its subdivisions would

6 be responsible for maintaining this effort

7 during the state or local fiscal year

8 encompassing August 31, 2004. That level
9 of effort encompassing 2004 is not less

10 than the level of expenditures maintained
11 by the state prior to November 2000.

12 MS. HODGKINS: Exactly.

13 COMMISSIONER HILLMAN: Andif it
14 was by any chance --

15 MS. HODGKINS: They must

16 demonstrate that they have expended the
17 same amount of money. If they have not
18 expended that same amount of money, then
19 our auditors would issue a finding that

20 they have failed to meet their maintenance
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21 of effort requirement, and they would have

22 to reimburse their HAV A funds with that
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1 amount of money.

2 VICE-CHAIR RODRIGUEZ: Thank
3you. Arethereany further questions?

4 Are we prepared to vote?

5 CHAIR DAVIDSON: | move that the
6 EAC adopts Advisory 07-003, amending the
7 previous issued 07-003, and that this

8 advisory be posted on our Web site, as

9 submitted, to substitute the 07-003.

10 COMMISSIONER HUNTER: Second.
11 VICE-CHAIR RODRIGUEZ: Its been
12 moved and seconded to adopt the advisory
13 asdiscussed. Are there any questions?

14 All those in favor? Any opposed? Okay.

15 We have adopted, and we will post the

16 advisory.

17 We're now going to go into the

18 administrative procedures briefing on the

19 agendain morning. Asall of you know,

20 the EAC isayoung agency, and in some
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21 cases, we try to go beyond what's

22 required, but we have some catching up to
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1 do in other areasto be sure that we have

2 in place all of the appropriate

3 administrative procedures. Congressis

4 also very interested in our progressin
5thisarea. And to ensure maximum

6 productivity and transparency, the EAC has
7 made the adoption of these procedures a

8 top priority.

9 | am going to ask the panel to

10 come forward, please; Professor Lubbers,
11 Curtis Crider, the Inspector General for

12 the EAC, MialLeswing, and Ms. Hodgkins
13 will also participate. | will introduce

14 Professor Lubbers, and then ask Curtisto
15 introduce Ms. Leswing.

16 Jeffrey LubbersisaFellow in

17 Law and Government, American University
18 College of Law. Heteaches coursesin

19 administrative law, environmental, federal

20 institutions, and ADR, which is
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21 alternative dispute resolution; am |

22 correct?
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1 MR. LUBBERS:. Yes.

2 VICE-CHAIR RODRIGUEZ: He'saso
3 taught at the Miami University School of

4 Law, Georgetown University Law Center,

5 Melbourne University, Macomb University

6 Law School. He was a Colonel and JD from
7 Chicago Law School, and is a member of the
8 Bar of the State of Maryland and District

9 of Columbia

10 Prior to joining American

11 University, he served in various positions

12 with the Administrative Conference of the

13 United States, the United States

14 Government's advisory agency on procedure
15 improvementsin federal programs until its
16 closure by the 104th Congressin 1995.

17 | encourage you to Google

18 Professor Lubbers. He's got avery

19 impressive background, and we welcome you

20 this morning.
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21 MR. LUBBERS: Thank you, very

22 much. | am pleased to be herethis
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1 morning to discuss the spectrum of

2 administrative procedure requirements

3 applicableto the U.S. Elections

4 Assistance Commission, and | won't go over
5 my background since you did in such nice

6 detail. Thank you, very much.

7 Asyou probably know, the

8 administrative conference did not turn out

9 to be a permanent agency after al. We

10 were defunded in 1959, but Congress has
11 recently re-authorized the administrative
12 conference, although it has not provided

13 any fundsfor it. Sothelaw isstill on

14 the books, but it hasn't been recreated as
15 of yet. It'stoo bad, because | think it

16 could be helpful to the EAC.

17 | would summarize some of the

18 procedural laws that apply to the EAC.

19 First, as you well know, HAV A established

20 EAC as an independent entity headed by you
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21 four Commissioners who are appointed by

22 the President and confirmed by the Senate.
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1 This makes the EAC an agency for the

2 purpose of Title 5 of the United States

3 Code, including the Administrative

4 Procedure Act and other statutes that

5 adopt this definition.

6 So | would suggest that the

7 following statutes that | will discuss

8 next apply. Some of them also mandate

9 that covered agencies publish implementing
10 regulations. So, first, the

11 Administrative Procedure Act or APA. This
12 act was enacted in 1946 and applies to all
13 executive branch agencies. It contains

14 default procedures applying to agency

15 adjudication, rulemaking, as well as

16 judicial review of agency actions. It

17 does apply to EAC, athough it does not

18 specifically mandate implementing

19 regulations.

20 Now, again, as you know, the
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21 EAC's substantive responsibilities are

22 contained in HAV A, and those transferred
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1 from the Federal Election Commission under
2 the National Voter Registration Act of
31993, NVRA. Theresponsibilities under

4 HAVA primarily awarding grants, conducting
5 certification and decertification of

6 voting systems hardware and software by

7 accredited labs, conducting studies of

8 election-related issues, and adopting or

9 modifying Voluntary Voting System

10 Guidelines.

11 HAVA specifically precludes the

12 Commission from issuing any rule or

13 regulation or taking any other action,

14 quote, "which imposes any requirement on
15 any state or unit of local government,

16 except to the extent permitted by Section

17 9(a) of NVRA, but it does contain specific
18 notice and comment procedural requirements
19 for adopting or modifying Voluntary Voting

20 System Guidelines, as we were discussing
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21 thismorning." Thus, the APA's procedure

22 requirements concerning rulemaking in
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1 Section 553 of Title 5would apply only to
2 those rulesissued under NVRA. Any such
3 rules might be covered by the Paperwork

4 Reduction Act, which provides specia

5 procedures for OMB review of rules

6 containing information on election

7 requirements, the Regulatory Flexibility

8 Act, which provides for special

9 consideration for rules affecting small

10 businesses and small communities, and the
11 Unfunded Mandates Reform Act, which
12 provides for specia consultations with

13 state, local, and tribal governments on

14 rules affecting them.

15 In addition, under the

16 Congressional Review Act, agency rules,
17 including non-binding rules such as the

18 EAC's Voluntary Voting System Guidelines,
19 must be submitted to Congress before they

20 can quote, "take effect.”
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21 Now, with respect to your

22 non-binding guidelines, itisalittle
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1 hard to understand what that might mean,

2 but | still think that you are supposed to

3 transmit these guidelines to Congress.

4 Finally, under 206(c) of the

5 E-Government Act of 2002, requiring an

6 agency to accept rulemaking submissions by
7 electronic means, to the extent

8 practicable, that would apply to any

9 rulemaking under HAV A, but it soundslike
10 you are already complying with this act

11 with respect to voluntary guidelines.

12 The EAC does not appear to have

13 any adjudicative responsibilities.

14 However, it should be noted that the APA
15 does have some other genera requirements
16 that might come into play, including the

17 right to representation when appearing in
18 Commission proceedings, requirement of
19 statements of reasons for denial of

20 applications or petitions, specia
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21 requirements concerning the withdrawal,

22 suspension, revocation of alicense, which
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1 might actually apply to your defense.

2 Freedom of Information Act or

3 FOIA. Thisact, originally enacted in

4 1966, appliesto all executive branch

5 agencies. It requires all agencies, one,

6 to publish certain items of information in
7 the Federal Register. Two, to index and
8 make available for public inspection and
9 copying certain other items of

10 information, and three, to make certain
11 agency records available to any member
12 members of the public upon request for
13 such records.

14 More specifically, each agency

15 isrequired, in accordance with published
16 rules, to publish in the Federal Register
17 alist of thingswhich | will just

18 summarize briefly: Description of its
19 central and field organizations, and the

20 places at which the employees work and
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21 from whom, and the methods whereby the

22 public may obtain information. So,
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1 basically, your organizational

2 information. Rules of procedure and

3 descriptions of forms available, and

4 instructions as to the scope and contents
5 of all papers, reports, or examinations.

6 And alarge category that affects other

7 agencies more than yours, substantive

8 rules of general applicability adopted as
9 authorized by law, and statements of

10 general policy or interpretations of

11 general applicability formulated and

12 adopted by the agency.

13 Now, here, | would say asa

14 footnote that, as you know, that thereis
15 the Office of Federal Register whose

16 director administers the Federal Register
17 and the Code of Federal Regulations. |
18 think it would be useful for the EAC to
19 seek its own part in the CFR, probably in

20 Title 11, and to seek permission to
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21 publish its voluntary guidelines there,

22 along with any rules under NVRA.
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1 | mentioned when | was at the

2 Administrative Conference, we published

3 our advisory guidelinesin the CFR. FOIA
4 also requires some other rulemaking. It

5 requires agencies to make your non-exempt
6 records available to requesters who have

7 described them reasonably and requested

8 them in accordance with published rules,

9 stating the time, place, fees, if any, and

10 procedures to be followed.

11 In addition, there is some

12 amendment to FOIA which have also required
13 or at |least authorized some rulemaking.

14 In 1986, FOIA directed each agency to

15 promulgate regulations in conforming to
16 OMB guidelines, in terms of fees charged.
17 OMB did publish its guidelines in 1987.
18 The 1996 amendments to FOIA provided
19 agencies may promulgate regulations

20 pursuant to notice and public comment,
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21 providing for the aggregation of certain

22 requests, and if you got alot of requests
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1 or FOIA, and for multi track processing of
2 requests for records. That's

3 discretionary. You may promulgate those
4 regulations.

5 In addition, each agency shall

6 promulgate regul ations pursuant to notice
7 and comment for expedited processing of
8 requests for records. Therefore, |

9 believe EAC is obligated to publish its

10 organization and functions, and also its
11 procedures for disclosure of information.
12 Third, the Government and

13 Sunshine Act, an act enact in 1976,

14 requires all agencies headed by two or

15 more presidentially appointed,

16 Senate-confirmed members to undertake its
17 business in open session, unlessthe

18 business fallsinto one of nine

19 exemptions. In addition, such meetings --

20 and also closed meetings must be noticed
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21 in the Federal Register within seven days

22 of the meeting. So the EAC, obvioudly, is
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1 covered by the Sunshine Act, and | notice
2 that today's meeting was properly noticed
3inthe Federal Register. It appears that

4 you are following the Sunshine Act.

5 However, the act also requires

6 each covered agency to promulgate

7 regulations to implement requirements of
8 the act after giving the public at least

9 30 daysto file written comments. |

10 believe EAC has yet to comply with this
11 requirement.

12 Fourth, Privacy Act. Thisact

13 enact in 1974 focuses on systems of

14 records established or maintained by the
15 agency. A system of recordsis agroup of
16 any records where individual names or
17 other individual identifiers can be used
18 to retrieve the information. For each

19 systems of record an agency maintains, it

20 must publish in the Federal Register the

file:///H|/Website/Updates/2007%20M eetings¥%20and%20Hearings/090607%20transcript.txt (71 of 482)9/14/2007 3:10:21 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt

21 name and location of the system, the

22 categories of individuals contained in the
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1 system, the routine use of the records,

2 agency policies concerning the records,
3including storage, retrieval, access,

4 retention and disposal, the person,

5 including title and address, responsible

6 for the system, the method used to notify

7 individuals how to gain access to records

8 about themselves, and the sources or

9 recordsin the system. Any new use of the
10 system must be noticed for comment 30 days
11 prior to implementing the new use. Exempt
12 systems must also be noticed. It also

13 must establish rules and training for

14 persons who work with Privacy Act

15 materials.

16 So the EAC should develop and

17 publish a set of rules concerning the

18 protection of privacy and access to

19 individual records under the Privacy Act

20 of 1974.
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21 Fifth, the Information Quality

22 Act. Thisisalittle known act that was
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1 added to a big appropriations bill kind of

2 secretly in 2000. And it requires

3 agencies to issue guidelines following OMB
4 general guidelinesto regulate their use

5 and dissemination of information, and aso

6 to develop an administrative mechanism so
7 that affected parties may seek correction

8 of information that does not comply with

9 information quality guidelines.

10 Y ou also have to make periodic

11 reportsto OMB. OMB published guidelines
12 on thisin 2002, and | think this could

13 come into play with respect to your

14 responsibility to undertake and

15 disseminate major studies of election

16 administration issues.

17 So EAC should develop its

18 guidelines for implementing the IQA and
19 devel op some dispute resolution mechanism

20 in case somebody complains about some
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21 information that you are disseminating.

22 So | think those are the
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1 statutes that are most pressing for you to

2 consider. Of course, there are some other

3 Government-wide statutes that apply to the
4 EAC, including the Federal Advisory

5 Committee Act, which requires agencies

6 meeting with outside groups to conform to

7 proceduresin the act. And it appliesto

8 the three advisory committees that are

9 established by HAVA; the Election

10 Assistance Commission's Standards Board,
11 the Election Assistance Commission's Board
12 of Advisors, and the Technical Guidelines
13 Development Committee.

14 So these boards are going to

15 have to follow the Advisory Committee Act,
16 and also the General Services

17 Administrations government-wide

18 regulations that are in Part 41 of the

19 CFR.

20 Now, other statutes worth noting
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21 include the Ethics in Government Act, the

22 Federal Tort Claim Act, in case somebody
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1 might find it would be hard to see how

2 they could sue you under the Tort Claims
3 Act, but it's possible, | suppose. And

4 then the Government Performance Results
5 Act, which requires agencies to develop

6 strategic plans, annual performance plans,
7 and performance reports as to how the

8 agencies are meeting the plans.

9 In addition, you might consider

10 the need at some time down the line to

11 devel op regulations concerning testimony
12 by Commission employeesin lega

13 proceedings and production of Commission
14 recordsin legal proceedings. Some

15 agencies have felt the need for these kind
16 of regulations where their employees are
17 called to testify in private tort

18 litigation. And if you thought that might
19 be a problem, you might want to establish

20 some rules to sort of regulate how that
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22 So | would be pleased to answer
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1 any questions you might have, assist the

2 Commission in any way that | can in the

3 future. | would also be happy to discuss

4 the possibility of having atraining

5 session, maybe one-day or half-day

6 training at American University Law School
7 for the Commission and staff.

8 VICE-CHAIR RODRIGUEZ: Thank
9 you, very much. | think we will proceed

10 with presentations, unless you want to ask
11 questions. Why don't we allow some

12 questions now then.

13 COMMISSIONER HUNTER: Thank you.
14 Professor Lubbers, thank you for coming
15 today. We know you quite literally wrote
16 the book on this area, and we appreciate

17 your willingness to come talk to us.

18 My question, my first question

19 is regarding the Paperwork Reduction Act.

20 And | know that you note that it may only
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21 apply to the rulesissued under NVRA. |

22 think that's what you said.
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1 MR. LUBBERS: That'swhat |

2 said, in terms of rulemaking. | would

3just clarify that. When it comesto

4 Paperwork Reduction Act applicability to

5 rulemaking, | think it applies to those

6 rules that have to be done under the APA,

7 which would be the NVRA rules, but asa

8 broader matter would apply to forms,

9 surveys, information requests, that the

10 Commission undertakes totally apart from
11 rulemaking.

12 COMMISSIONER HUNTER: Wédll,
13 that's too bad.

14 MR. LUBBERS: Thereis something
15 interesting in the Paperwork Reduction

16 Act. Thereisalist of independent

17 regulatory agencies in the Paperwork

18 Reduction Act. That isthe only placein
19 the U.S. Code that actually definesthe

20 term independent regulatory agency. And
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22 provision in it that applies, such an
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1 agency to override an OMB disapproval of

2 an agency information collection request

3 by amgjority vote.

4 Most commissions are odd

5 numbered commissions. So the FCC, for

6 example, has five members. It could

7 overturn it by athree, two vote. Here, |

8 guess, it would require a three, one or

9 two, one vote maybe. Thereisalist of

10 agenciesin there. Of course, EAC is not

11 onthelist because it didn't exist at the

12 time of the Paperwork Reduction Act, but

13 there is a catchall provision that says

14 any agency that is similar to thislist.

15 So | would suspect that the EAC would have
16 that power to override an OMB disapproval
17 by amagority vote.

18 COMMISSIONER HUNTER: Justso |
19 understand, the purpose of that act

20 doesn't and the title of it doesn't seem
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22 purpose is to make sure that the Federal
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1 Government sort of knows what the federal

2 agencies are doing with respect to

3 collecting information, making sure that

4 it'saproper collection, and that type of

5 thing.

6 MR LUBBERS: And that it does

7 not burden the public with unnecessary

8 collection requirements. So in that sense,

9 it is apaperwork reduction.

10 COMMISSIONER HUNTER: Yes. You
11 may have noticed HAV A establishes the EAC
12 as a clearinghouse of information, so many

13 people out there have said to us, well,

14 thereis not alot of information with

15 respect to state laws on the EAC Web site.

16 And many members of the public and members
17 of the press hope that the EAC may be able

18 to serve that role, to help people

19 understand what the varying state laws

20 are.
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22 incredibly difficult because of the
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1 Paperwork Reduction Act. Every timewe

2 want to do a survey, it becomes

3 problematic with respect to paperwork.

4 One other thing we are told iswe may do

5 the collection of information ourselves,

6 do it ourselves, for example, actually

7 looking up the statutes and posting it.

8 MR. LUBBERS: That'sfine. That

9 wouldn't come under the reduction act.

10 COMMISSIONER HUNT: Okay. Thank
11 you.

12 COMMISSIONER HILLMAN: | think |
13 have questions for Professor Lubbers but,

14 quite frankly, 1'd like to hear from the

15 other two panelists before | know what

16 questions I'm going to ask him.

17 CHAIR DAVIDSON: | would liketo
18 say | really appreciate you being here,

19 and | may have questionsin alittle bit.

20 1 think it's the very same thing we're
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21 hearing from our counsel, but having it

22 down on paper definitely helpsus. So |
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1 appreciate your willingness.

2 MR. LUBBERS: | would say that

3 you are not alone, in terms of being a new

4 agency that hasto deal with this complete

5 era of Government-wide statutes. If you

6 have any follow-up questions after the

7 hearing, | would be happy to answer them.
8 CHAIR DAVIDSON: We appreciate
9 your offer.

10 VICE-CHAIR RODRIGUEZ: And the
11 fact that your agency was eliminated by

12 Congress was not lost.

13 Mr. Crider.

14 MR. CRIDER: Good morning. |

15 appreciate the opportunity to talk.

16 Clifton Gunderson is the firm that we

17 hired last year to help us do audit work.

18 We're now in our first option with Clifton
19 Gunderson, and what we're using them for

20 isto perform audits of the states as well
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22 part of our contract, they aso do the
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1 grant audits, also operational program

2 economy, efficiency reviews, any other

3 type of reviews we need done at the

4 request of the OIG.

5 Clifton Gunderson is the 13th

6 largest CPA and consulting firm in the

7 country, with officesin 17 states and

8 Washington, D.C. They have more than

9 1,900 employees, and some of the services
10 they provide are performance audits,

11 financial audits, attestation engagements,
12 internal control reviews, compliance

13 audits, economy efficiency reviews, and a
14 myriad of other services.

15 They have quite a bit of

16 experience in the Federal Government.

17 Some clients include the Department of
18 Agriculture, Department of Homeland

19 Security, Department of Justice, National

20 Science Foundation, Government
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21 Accountability Office, Department of the

22 Treasury. They also do work in state
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1 government offices too, Illinois Office of

2 the Auditor General, Colorado Office of

3 the State Auditor.

4 Ms. MiaLeswing, who will be

5 doing a presentation shortly, is a partner

6 working from Clifton Gunderson. She has
7 over 22 yearsin auditing, isacertified

8 public accountant, certified government

9 financial manager, systems manager. She
10 has experience in Federal and State

11 Government. We're very fortunate to have
12 her on our team.

13 Currently, in terms of systems

14 for the OIGs, they are doing quite a bit

15 of work in the states for us. Asyou

16 know, we're going out auditing HAV A funds.
17 And currently, they have completed, so

18 far, Virginia, Indiana, Kentucky, and

19 Wyoming.

20 In terms of success of their
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21 audit, we have identified a number of

22 issues. What we are getting for our
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1 return on investment right now, it's about

2 fiveto one. For every dollar we spend,

3 we're recouping five dollars for the

4 program. Wefedl like we have afairly

5 successful program.

6 Audits of Rhode Island and

7 Missouri isongoing. We will also be

8 doing some in-house work, but it will be

9 very limited due to the lack of resources.
10 In terms of the Commission

11 itself, at the request of the OIG, in

12 February of this year, we requested

13 Clifton Gunderson to do areview of the
14 EAC, in terms of what programs EAC has,
15 programs and activities to adverse impacts
16 such as mismanagement, waste, and fraud.
17 Ms. Leswing will be talking about that,

18 what they are doing in that area, very

19 shortly.

20 One of the concerns raised to
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21 us, and | appreciate that, and we agree

22 that it has taken us too long to get this
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1 project completed and we hope that will

2 not happen in the future, but some things

3 that occurred is the EAC made some

4 organizational changesin the summer. We
5 have had to go back in and update some of
6 the work we had already done previoudly to
7 make sure we had the most current

8 information.

9 And also, thisisthe first year

10 of the audit. Any time you do the first

11 year of anything, it's difficult. There

12 isalearning curve involved, and we had a
13 number of things going back and forth,

14 which is normal in this type of process,

15 to update things, make sure we get things
16 right, because it's very important that we
17 make sure that it's right.

18 We appreciate all the work and

19 help from the EAC staff, in terms of

20 working with Clifton Gunderson to make
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21 surewe get it right. Sometimes we have

22 had to go back in and revise documents
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1 substantially, based on comments we have
2 received back, and we appreciate that.

3 Likel said, it's very, very important

4 that the information be correct. But also

5 what happens, weroll it up and provide a
6 new report. We have preliminary

7 information to the executive director.

8 Unfortunately, it was just recently, so he

9 has not had an opportunity to go through
10it.

11 MS. LESWING: Thank you,

12 Mr. Crider. Good morning, Madam Chair,
13 Vice-Chair.

14 | am in charge of the EAC

15 reviews and audit. Mr. Crider has already
16 provided some background information, and
17 so | will go straight to some of the

18 dlides that | have provided that discuss

19 the inventory and assessment of the EAC

20 operations and programs.

file:///H|/Website/Updates/2007%20M eetings¥620and%20Hearings/090607%20transcript.txt (101 of 482)9/14/2007 3:10:21 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt
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22 the EAC agency here at headquarters was
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1 broken down into two related but distinct
2 areas. Firdt, istheinformation

3 technology area. Thisisthe readiness

4 assessment of EAC's compliance with the
5 Federal Information Security Management
6 Act, which we call FISMA.

7 The second area that we assess

8 at EAC isthe entity profilearea. Andin

9 the entity profile area, we look at EAC

10 based on how EAC has established its

11 organizational structure. And we went

12 into and we documented EAC's processes
13 related to its six officers and directors;

14 and they are the office of the genera

15 counsdl, the standards and certification

16 director, the research office of

17 communication, the office of financial and
18 administration, and lastly, the programs
19 and services office. That's the scope of

20 the review that actually is ongoing here
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22  Thereview methodology that we
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1 applied to our assessment includes

2 reviewing the organizational chart, aswe

3 mentioned, and that's how we decide our

4 process, based on the office.

5 Asoutlined in your

6 organizational structure, we visited the

7 EAC Web site. We performed interviews
8 with appropriate EAC staff. We obtained
9 documentation to corroborate or support

10 the documentation that we have gathered
11 during the interview process. We

12 documented the interview and what we

13 called the process cycle memos. We

14 provided cycle memos to appropriate EAC
15 staff for comments. If necessary, we

16 actually come back for follow-up

17 interviews to clarify some of the comments
18 that were provided.

19 In the end, we incorporate the

20 comments that we believe should be added

file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (105 of 482)9/14/2007 3:10:21 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt

21 to the process cycle memo. This process

22 cycle memo gives us an understanding of
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1 how each of the offices operate and alows
2 usto identify areas where we think we

3 have some observations that we can provide
4 recommendations to strengthen or help the

5 operations or the controls over the

6 programs that the offices has.

7 The status of our work right

8 now, in terms of the information

9 technology area, we have issued our report
10 to the EAC management. And the report has
11 provided recommendations that will assist
12 EAC initsreadiness when thereis a

13 full-blown audit that's done, in

14 accordance with FISMA. EAC is subject to
15 the FISMA, which is the Federal

16 Information Security Management Act.

17 On the entity profile side, we

18 have provided preliminary observations and
19 conditions that we have identified in each

20 of the offices, and provided some
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22 strengthen or enhance whatever controls
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1 they have. And thiswas provided
2 recently, and unfortunately, we are
3 waiting for the EAC to provide some
4 comments on it.

5 That's the status of where we

6 are at this point, in terms of the work

7 that we're doing here at the EAC. | will

8 be happy to answer any question.

9 VICE-CHAIR RODRIGUEZ: Thank
10 you, Ms. Leswing. Thank you, Mr. Crider.
11 Arethere questions for any
12 member of the panel before Ms. Hodgkins
13 presents? Then we're ready for Ms.

14 Hodgkins.

15 MS. HODGKINS: Thank you, Madam
16 Vice-Chair. Professor L ubbers today
17 explained the framework of the
18 administrative, so | will try to not
19 repeat too much of what he said but maybe

20 talk about it from alittle bit different
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21 perspective, and also broaden out the

22 discussion also to procedures and policies
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1 that are internal to the EAC or that do

2 not require afull rule-making type

3 activity.

4 So in my presentation, what I'm

5 going to do is break this down, if you

6 will, by what is required; those

7 regulations that require public comment,

8 those regulations or policies that require

9 publication, and those that are internal

10 and do not need to be published.

11 The first thing that, frankly,

12 Professor Lubbers covered very well isthe
13 requirements of the Administrative

14 Procedures Act. Section 553 of HAV A 5 of
15 the United States Code sets forth the

16 requirements for rulemaking. There are
17 some exceptions that are established there
18 but, essentially, where we're given

19 statutory authority to publish rules, and

20 in our case, that is only one situation
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21 that is under the National Voter

22 Registration Act. We'reto follow the
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1 provisions of Title 5, Section 553, which

2 require notice and the opportunity for the
3 public to comment on what it is that --

4 the rules that we intend to put in place.

5 These rules do have the effect of law when
6 they have been properly adopted or are

7 given deference by the Courts under a

8 standard which is known as arbitrary and
9 capricious.

10 So if the agency has not acted

11 inan arbitrary or capricious manner in

12 issuing the standard, or the rule rather,

13 then the Court is going to give that

14 deference, is going to uphold that rule.

15 And so since our rule-making

16 authority israther limited, | will kind

17 of move on now to the things that require
18 public comment, but because of a different
19 reason, they are required to have public

20 comment because of the fact that some
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21 other statute requires them to be

22 commented on publicly.
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1 Professor L ubbers mentioned

2 regulations under the Freedom Of

3 Information Act. That is a separate act,

4 athough it is often times referred to

5 under the rubric of the Administrative

6 Procedures Act. So that getsalittle

7 confusing from time to time, in terms of
8 what's what.

9 The regulations that we issue

10 under that act usually are regarding how
11 the public requests information from us.
12 How much money we will charge them in
13 order to obtain information from us must
14 receive public comment.

15 Some other acts that also

16 require public comment would be the

17 Government and Sunshine Act. That act
18 requires us to establish our procedures
19 for meetings through aregulation. The

20 thing that we can do thereis define
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21 things such as what is a public meeting.

22 It seems like arelatively simple concept,
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1 but it'sreally not always that easy. It

2 certainly means any gathering of a quorum
3 of this Commission in which you deliberate
4 toward any sort of decision.

5 However, you can also establish

6 policies for telephonic meetings, or video

7 conference meetings, or different types of

8 meetings other than what you would

9 consider in-person meetings. So there are
10 some opportunities there for you to

11 define, if you will, different types of

12 meetings.

13 In addition, it allowsyou to

14 establish alternative voting procedures,

15 such astally voting, or written voting

16 procedures that you can use, because while
17 the Government and Sunshine Act does

18 require that when you meet, you meet in
19 public, it also recognizes that there are

20 some times in which you have to take
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21 action, and that there can be an

22 alternative means for doing that if you,
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1 in fact, establish that.

2 The Paperwork Reduction Act is

3 an act that requires public comment, but
4 for adlightly different reason. We

5 covered that alittle bit earlier today,

6 but the Paperwork Reduction Act,

7 essentially, seeks the input of the public
8 asto the collection of information that

9 we're making or on regulations that we're
10 promulgating that will impact the

11 responsibility of the public or members of
12 the public to respond or provide

13 information to us.

14 So under the National Voter

15 Registration Act, we're required to

16 collect certain information on a biannual
17 basis from the states with regard to their
18 activities under the NVRA, thus, there
19 will be Paperwork Reduction Act

20 implications in publishing those
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21 regulations. Similarly, you collect

22 information on a biannual basis following
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1 each Congressional or Federal Election,

2 using your Election Day Survey. That has
3 been adopted in accordance with the

4 Paperwork Reduction Act. And | know it'sa
5 frustrating process because it is sort of

6 counter intuitive, in terms of the name

7 and the responsibility for the Federal

8 Government agency. Thereis no paperwork
9 reduction for us, but theideais to

10 lessen the burden on those that we're

11 asking to respond. So those things have

12 been adopted in accordance with the

13 Paperwork Reduction Act.

14 Other things that we do that are

15 impacted by the Paperwork Reduction Act
16 are some research projects that we do,

17 conferences that are held, working groups
18 that are asked similar questions. Those

19 all have to be approved through the

20 Paperwork Reduction Act process.
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21 Then we'll kind of move into the

22 category of things that are regulations
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1 that require public notice. So that means
2 you don't necessarily have to get the

3 public'sinput, but you have to publish

4 them so that the public knows what the
S5ruleis.

6 Generally speaking, these are

7 statements of policy that impact the

8 public. And, well, what might be

9 considered otherwise an internal policy
10 that impacts the public is, for instance,
11 our contracting policy. Our contracting
12 policy impacts the way that contractors or
13 bidders intersect with the Election

14 Assistance Commission. Soin order to
15 give them notice of how it is that they
16 can act or how it isthat we're going to
17 act with response to contracts, we can
18 publish that policy and make it available
19 to them.

20 Some other things that we have
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21 already done that are part of this public

22 notice requirement are publishing manuals,
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1 such as the voting system testing and

2 certification manual, and the upcoming

3 laboratory accreditation manual. Here

4 again, these things are policies or

5 programs that affect the public, how they

6 become involved with our testing and

7 certification program, what they can

8 expect, in terms of review of their

9 product. And in the past, the EAC has not
10 only met this requirement but exceeded it,
11 because we published that manual, not only
12 for notice but also for comment.

13 It was important to this

14 Commission that we have public buy-in on
15 that process, not only from the people

16 that would be directly impacted by it,

17 that being the voting system manufacturers
18 and the laboratories, but aso members of
19 the genera public. We wanted that to be

20 atransparent process and something that
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21 they understood how it was going to work.

22 The Privacy Act is another
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1 example of where public notice, but not

2 public comment, is required. We will

3 publish alist of records, if you will,

4 that requires or that contains Privacy Act

5 information; that is personal,

6 identifiable numbers, social security

7 number, your name, home address, home
8 telephone number, or anything that is

9 accessed by the use of that number. While
10 we do not have a great deal of information
11 with regard to the public that has that

12 sort of identifiable information, we do

13 have that kind of information with regard
14 to our own employees. Personnel records,
15 for example, can be accessed using a

16 person’'s name, social security number.

17 In fact, the Inspector General has already
18 completed his listing of Privacy Act

19 information.

20 Last in the category are

file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (127 of 482)9/14/2007 3:10:21 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt

21 internal policies. Those are things that

22 just affect the EAC; personnel policies,
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1 what time is everybody expected to be here
2 at work, how do they go about applying for
3 leave, how do they ask if they can work

4 from home today. Those are internal

5 policiesthe EAC has. Other than the

6 hours of operation of the genera office,

7 which has to be published under the FOIA,
8 they don't generally impact the public.

9 So those are things that we can develop

10 without having to go out and give notice
11 to the public or get their comment, but

12 that certainly are required and helpful to
13 usin making sure that we have a uniform
14 and nondiscriminatory way of treating all
15 of our folks, making sure that all of our

16 issues run properly.

17 L et me take a moment to talk

18 about what it is that we've done at this

19 point to comply with these acts. | have

20 gone through and talked about the fact
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21 that, in spirit, we have complied with a

22 number of these different acts. We
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1 noticed this meeting under the rubric of

2 the Government and Sunshine Act seven days
3 prior to the meeting, provided the public

4 notice of what was going to happen.

5 We have also, asyou are well

6 aware, been complying with the Freedom of
7 Information by providing tens of thousands
8 of pages of documents to Congress and

9 other people that have requested them.

10 What we have not done is necessarily

11 published the regul ations that are

12 required to be provided under those acts.
13 Thefirst step in doing that, in

14 terms of actually saving us money and a
15 lot of headache, is to establish a code of

16 federa regulations. What that doesis

17 this; we can certainly publish everything
18 in the Federal Register and it's out there

19 for public notice, public consumption, but

20it'sexpensive. And if wedon't havea
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21 CFR dite, it doesn't have a permanent

22 location. So if we ever want to change
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1 whatever we published, then we have to
2 re-publish the entire thing, as opposed to
3 perhaps re-publishing an amendment to a
4 section of that thing.

5 So CFR sites save you alittle

6 money and alittle headache, particularly
7 when it comes to publishing things like

8 the Voluntary Voting System Guidelines,
9 which the latest draft we received is 700
10 pages, from NIST. You can imagine the
11 expense involved in publishing something
12 of that nature.

13 So thisweek we actually sent a
14 letter over to the Office of Federal

15 Regulations, and requested that they

16 establish a site for the Commission. It
17 involved appointing certain liaison

18 officers, and we're awaiting their

19 response. But as Professor Lubbers

20 pointed out, that location would be in
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21 Title 11. The FEC currently hasal of

22 the chaptersin this particular title, but
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1 hopefully, we'll be assigned one of them

2 there. Assoon aswe have that assignment

3 done, we can begin then to publish our

4 regulations with notice that they would be

5 located in that particular designated site

6 of the Code of Federal Regulations.

7 So the second step we've doneis

8 begin the process to contract with an

9 outside provider to assist us with

10 developing the administrative regulations

11 that we have to undertake. Under FOIA,

12 the Government Sunshine Act, and under the
13 Privacy Act, there is something that

14 Professor Lubbers alluded to with regard

15 to Government agencies or employees

16 testifying or providing documents.

17 Because the Help America Vote Act has been
18 recognized to have a privacy right act by

19 several Courts, we believeit is prudent

20 for us to establish what are called 2(e)
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21 regulations, providing regulations on how

22 athird party or non-Government agency
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1 requests that an employee of their agency
2 testify on their behalf or provide
3information in apiece of litigation. So

4 that would aso be included in that.

5 We're hopeful that that

6 contracting process will be concluded in
7 the very near future, and we would be able
8 to award that contract, get that work

9 started.

10 Now, having said that, it's

11 pretty easy to go out and talk to someone
12 else about providing administrative

13 regulations. It's another entire issue to
14 go out and talk to an outside party about
15 helping you put together things that

16 impact the programs and internal

17 operations of the agency. Those things
18 are alittle bit more internalized or

19 specific asto the agency. It would be

20 difficult for usto expect someone else to

file:///H|/Website/Updates/2007%20M estings¥620and%20Hearings/090607%20transcript.txt (137 of 482)9/14/2007 3:10:21 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt

21 understand our testing and certification

22 program, for example. It would be
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1 difficult for usto go out and ask someone
2 to understand the National Voter

3 Registration Act, and what the Commission
4 wants to do with that, and how those

5 regulations should be put together.

6 So one of the things that we're

7 anticipating is, of course, getting a

8 report from our Inspector General and from
9 Clifton Gunderson about different policies
10 we have to implement, and we will take
11 those recommendations, send them out to
12 the program areas, and ask those program
13 staff to say, okay, yes, we definitely

14 need these types of regulations, but in

15 addition, these types of policies or

16 procedures would be helpful to usin order
17 to run our program more efficiently, so

18 that we can create a comprehensive list of
19 internal and external policies and

20 procedures that need to be devel oped.
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21 Then we can start working with either

22 consultants or outside folks to work with
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1 those program areas to develop their

2 specific needs and their specific policy.

3 With that, if you have any questions, I'll

4 be happy to answer.

5 | guessthe last word is that

6 while the EAC has had to make some

7 difficult choicesin the past, we're

8 catching up and turning our focus

9internal. And these are very important

10 things, and we should expect that we'll be

11 spending agood deal of time on developing
12 it. It won't be asimple process, but it

13 isin the works.

14 VICE-CHAIR RODRIGUEZ: I'm going
15 to ask if we need afive-minute break?

16 Okay, yes. We will take afive-minute

17 break and be back at 11:16.

18 (Short Recess.)

19 VICE-CHAIR RODRIGUEZ: Let'sgo

20 ahead and resume. Thank you, very much.
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21 Commissioner Hillman has indicated that

22 she has some questions, so go ahead.
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1 COMMISSIONER HILLMAN: Sure.
2 And to al the panelists, thank you, very

3 much. It'san awful lot of information,

4 and at thisend of it, to get into this

5 particular law or procedure or whatever,

6 would probably only add to my confusion.

7 But Professor Lubbers, | do have

8 aquestion for you, and that is, to your

9 knowledge, is there any law that assigns

10 responsibility for how a brand new agency
11 gets the information, independent agency?
12 If we were part of HHS or something, a

13 piece of cake, but how a new agency gets
14 the information it needs to know, what its
15 responsibilities are, and how to proceed.

16 And some things are more important than
17 others.

18 MR. LUBBERS: Unfortunately, no.
19 COMMISSIONER HILLMAN: Because

20 we have been compelled, | think, by the
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21 beginning of this agency in that | think

22 HAV A assumed precision with the execution
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1 of when Commissioners would be appointed.
2 And so the fact that Commissioners were

3 appointed ailmost a year late, that we

4 didn't have abudget in the first year,

5 2004, meant really we were operating well

6 through 2005 before we could even see our
7 way to assigning resources, hiring an

8 Inspector General, and getting started.

9 And so if you're doing a case study to

10 help inform Congress about if you ever

11 even think you want to start another

12 independent agency, don't do it to any

13 agency what was done to the EAC, because
14 given the issues that we're working on, a
15 two-year cycle with external deadlines

16 that have nothing to do with us. Those

17 are the dates of the federal elections and

18 all the political nuances of the work that

19 wedo. That wasjust -- | would use the

20 word scandalous, | think.
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22 heard, Professor Lubbers, from the other
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1 panelists that you would take -- | don't

2 know if | want to say exception to, maybe
3 exception to, or perhaps you would have a
4 difference perspective, in terms of EAC's
5 responsibility?

6 MR. LUBBERS: No. | mean, |

7 certainly have nothing to contribute to

8 the discussion by the Inspector General

9 and the contractor. | think that's

10 something | am not even competent to talk
11 about very much.

12 | did find Juliet's statement to

13 be very well informed and perceptive. |
14 don't have any objections or reservations
15 about what she said at all. | think she

16 has a good grasp of these requirements,
17 and now it's just a matter of putting

18 collective noses to the grindstone and

19 getting it done.

20 | can understand why you thought
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21 that other things were more pressing

22 before you turned your attention to these
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1 procedural rules, but I think now isthe

2 time to do that.

3 COMMISSIONER HILLMAN: Ina
4 couple of pointsin your presentation, you
5 alluded to some gray area, at least that's

6 what | heard. It'snot crystal clear,

7 it'snot black and white. And | am

8 wondering if you would agree that there

9 are some places where EAC sort of hasto
10 work through the full scope of its

11 responsibility to implement something.
12 And| don't know if thisisagood

13 example or not, but under the

14 Administrative Procedure Act, you said it
15 applies, in the first paragraph, applies

16 to the EAC, although it does not

17 specifically mandate implementing

18 regulations. So does not specifically

19 mandate suggests it does and it doesn't.

20 MR. LUBBERS: Wéll, the APA is
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21 intended to cover all the different

22 agencies operations, so it hasto be
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1 written in arather general framework, and
2 it hasalot of exceptions and so forth.

3 Primarily, it covers rulemaking and

4 adjudication. Since you really don't have

5 any sort of adjudication, | guess maybe

6 you could think of the decertification

7 proceedings as atype of adjudication, but

8 it's not the kind of adjudication that is

9 covered by the APA with its requirement
10 for administrative law judges and trials,

11 that sort of thing.

12 So if you were an adjudicative

13 agency, then you would need to have rules
14 of practice for your adjudications. Even
15 though APA doesn't specifically require an
16 agency that adjudicates to have those

17 rules, dl adjudicative agencies that |

18 know publish their rules of practice.

19 So that's part of the reason |

20 was trying to be alittle bit general when
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21 | wasdiscussing the APA. | think the APA

22 appliesto you, but it doesn't have that
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1 many specific requirements for you guys.

2 The only rulemaking that you do that comes

3 up, as Julie said, was the NVRA

4 rulemaking. Everything elseis covered by

5 gpecific statute, such as the requirements

6 iIn HAVA.

7 COMMISSIONER HILLMAN: Another
8 question | have for you, and it actually

9 isaquestion to Julie about an

10 observation you made, and that is, that

11 under the Congressional Review Act, and

12 you would suggest that perhaps the EAC's

13 Voluntary Voting System Guidelines must be
14 submitted to Congress before they can take
15 effect. And my question, Julie, would be,

16 we did submit the guidelines to Congress.

17 Did we do it under this procedure or were

18 we just lucky?

19 MS. HODGKINS: Regardless, we

20didit. Wedid, in fact, submit the
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21 guidelines to Congress and all of the

22 actions that we take. To be quite honest,
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1 1 was not aware of this act before

2 Professor Lubbers brought it up, but as

3 prudence would have it, we had full

4 compliance.

5 COMMISSIONER HILLMAN: We had
6 good gut instinct.

7 MR. LUBBERS: There are some

8 specific requirements about how to do it.

9 You haveto send it over to the Government

10 Accountability Office, but those are

11 technicalities.

12 COMMISSIONER HILLMAN: Now, you
13 also talked about special requirements

14 concerning withdrawal, suspension,

15 revocation, or annulment of alicense, and

16 suggest that could possibly apply to our

17 decertification of avoting system. Can

18 you talk alittle bit about that?

19 MR. LUBBERS: | probably should

20 have researched this alittle more before

file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (155 of 482)9/14/2007 3:10:21 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt

21 | said that. Section 5588(c), which |

22 referenced there, doesn't have very much
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1 to say about license revocations. It just

2 says, basically, that agencies, before

3 they revoke alicense, should give the

4 license holder a chance to come into

5 compliance. But even that requirement can
6 be waived if thereisapublic interest in

7 revoking alicense immediately. Soit's

8 just avery limited provision that only

9 has specia application to license

10 revocation.

11 And to the extent that your

12 decertifications are considered to be

13 license revocations, then you might have
14 to consider whether or not before you

15 decertify, you give the license holder an
16 opportunity to come into compliance before
17 you decertify. But if you think it's

18 necessarily to immediately decertify, in

19 the public interest, then you can make

20 that showing.
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21 COMMISSIONER HILLMAN: Thank

22 you, very much.

file:/IIH|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (158 of 482)9/14/2007 3:10:21 PM



file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt

80

1 And my general question isfor

2 Inspector General, but | want to thank you
3very much. And | am very serious, if you

4 undertake a case study, please case study

5 EAC, and make sure that Congress and GAO
6 and everybody else knows what happens when
7 an agency is set up the way we were set

8 up.

9 Mr. Crider, you made a statement

10 about return on investment for our

11 auditing. Could you talk alittle bit

12 more? You actually used aformula

13 MR. CRIDER: One of the things

14 we talked about, in terms of what bang for
15 the buck, what are we getting when we do
16 an audit. If we don't find any findings,

17 great. But right now, when we go out and
18 do an audit, what we have found so far,

19 Clifton Gunderson's work, we have

20 identified 2.4 million dollarsin
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21 exceptions in the work that they have

22 done, in terms of possible return to the
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1 program, in various states.

2 The audits cost us $500,000. So

3 right now, we're looking at about five to

4 one, in terms of what we're getting back

5 for our money.

6 COMMISSIONER HILLMAN: When you
7 say -- EAC isnot getting it back. It

8 going back to the voter?

9 MR. CRIDER: Going back to the

10 election fund. In some cases, we have had
11 some concern from the treasury. When we
12 talk about the program review, the

13 program, we feedl that it's very valid.

14 COMMISSIONER HILLMAN: Ms.
15 Leswing, | look anxioudly for the final

16 report because we have long awaited the

17 assessment so we could move forward. |

18 appreciate what you have done to work with
19 Mr. Crider to expedite that so we could

20 get our information. Thank you.
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21 MS. HODGKINS: Commissioner

22 Hillman, if I might just make a point
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1 about your question with regard to

2 licensing. Thisisaquestion that we

3 significantly researched prior to issuing

4 our testing and certification program

5 manual. We actually don't believe that

6 the certification that'sissued is a

7 license because of the voluntary nature of
8 the program and the fact that the voting

9 system vendors are not required to have
10 that license or certification, if you

11 will, in order to sell their product. It

12 isavoluntary program.

13 States, as you know, can adopt

14 it, but it is not mandatory. So | wanted
15 to make sure that was said.

16 COMMISSIONER HILLMAN: Actualy,
17 | should have asked the question to

18 Mr. Crider and our general counsel, asto
19 whether there is anything that you have

20 heard that you would take exception to or
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21 say that perhaps this needs further

22 exploration for EAC?
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1 MR. CRIDER: I think the general
2 counsel did an excellent job, in terms of

3 the overall statutes, but thereisa

4 myriad of other things the EAC hasto

5 comply with. They hit some of the bigger
6 ones. Thereistonsof OMB guidance,

7 plenty of other statutes out there.

8 There'sawhole lot of things out there

9 the EAC has to comply with that you need
10 to be aware of.

11 | think general counsel has been

12 looking into some of those, in terms of
13 are we in compliance with those. | think
14 the EAC is actually complying. It'sjust
15 a matter -- we don't have the policies,

16 procedures, and operating guidance to

17 guide our steps. We're complying with a
18 lot, maybe just by pure luck, | don't

19 know, but just like with travel

20 regulations.
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21 COMMISSIONER HILLMAN: Good

22 intuition, not pure luck.
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1 MR. CRIDER: There'sthings out

2 there we're complying with. We need to

3 develop our own internal stuff, interms

4 of how is EAC going to operate in the

5 future. Some of it isto protect

6 employees, in terms of the public, in

7 terms of how we do our business, making

8 sure people understand what we do, why we
9 doit. I think there's things we have to

10 comply with other than the statutes

11 pointed out this morning that we need to
12 be cognizant of.

13 MR. LUBBERS: Could | mention
14 something in addition to that? Asan

15 independent agency, the OMB executive
16 orders do not apply directly to your

17 agency, assuming you can establish to the
18 OMB's satisfaction that you are an

19 independent agency, which | think you can.

20 So there isaregulation that OMB has set
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22 proposing final rulesthat have to be
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1 cleared by OMB. That only appliesto the
2 purely executive agencies, not the

3 independent agencies.

4 There are two aspects of the

5 executive order though on rulemaking that
6 the President did apply to independent

7 agencies. One of them isto participate

8 in the semi-annual agenda of regulations
9 which comes out twice ayear, whichisa
10 Government-wide listing of al pending
11 rules. And thereisalso an annua

12 regulatory plan that is also published

13 once ayear in one of those agendas

14 published in the Federal Register. So

15 those, the register plan and regulatory

16 agenda, are aresponsibility that the

17 President asks the independent agenciesto
18 participatein. And so far as| know,

19 they are participating in them. They

20 haven't tried to dispute that.
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22 do begin to do some rulemaking under NVRA,
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1 you might need to add that to your list,

2 but I'm not sure about the OMB Circular.

3 MR. CRIDER: We have aquestion
4 pending with OMB right now as to what

5 guidance, and we have not gotten a

6 response back in writing, but there's been

7 anumber of phone calls back and forth

8 with general counsel and OMB because we
9 have a question about that too; are we an
10 agency, in terms of the OMB guidance.

11 MR. LUBBERS: With respect to
12 the Paperwork Reduction Act, we were

13 discussing during the break that the FEC
14 is exempt from the Paperwork Reduction
15 Act, and perhaps you could make a case to
16 Congress that you should be too.

17 An dternative approach would be
18 there is a provision in the Paperwork

19 Reduction Act that allows OMB to delegate

20 oversight of the forms, and
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21 questionnaires, surveys, to a designated

22 agency person. | think they have done
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1 that with respect to the Federal Research

2 Board, maybe with the FCC, Federal

3 Communications Commission. So if this

4 really becomes a burdensome thing for you,
5 you might be able to secure permission

6 from the OMB office to have one of your

7 general counsel or executive director be

8 the person who reviews these forms, under
9 the standards set forth in the act.

10 MR. CRIDER: One of the

11 advantages of getting an exception from
12 the Paperwork Reduction Act is severd

13 acts are tied into the Federal Reduction

14 Act, so thereis sometiein.

15 VICE-CHAIR RODRIGUEZ: Very
16 good.

17 Commissioner Davidson, do you

18 have any questions?

19 CHAIR DAVIDSON: To continue on

20 with that conversation, | think it's
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21 important in Congress, in asking for

22 information from us that we do not have,
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1 basically, when we tell them it is going

2 to take us some months to get the form

3 approved, by the time we get information
4 from the states, it's outdated. Itisan
5issue. | do agree that maybe we need to

6 look into it further, how we actually

7 proceed forward, and do our business a

8 little bit better and more accurate so

9 that the public knows information that's

10 up to date, instead of dated information.
11 The one question | have, and

12 it'sjust kind of a clarification that |

13 wanted to make sure that we made isto Ms.
14 Thompson. Excuse me. Ms. Hodgkins.
15 In dealing with the

16 certification program for the laboratories
17 and the manufacturers, my memory is that
18 we set avery specific process for

19 decertification in that manual, that they

20 do have aright, before they are
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21 decertified, that they do have some

22 rights. Doesthat take care of the issue
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1 that was discussed prior?

2 MS. HODGKINS: Okay. Let mesee
3if | can answer the second question first

4 and then the first question second, okay,

5 because we don't believe that the

6 licensing commission -- we don't have to

7 comply with that particular provision, in

8 terms of the APA.

9 Now, having said that, you are

10 correct, there is a very specific process

11 that will take place in order to end up in

12 a decertification involving suspension,

13 investigation. And, unfortunately, | am

14 probably not the best versed in the

15 details of that program. | am certain

16 Mr. Hancock or Mr. Gilmore could provide
17 you with the details on exactly, step

18 wise, the process that is taken.

19 CHAIR DAVIDSON: Wadll, it's not

20 exactly -- | didn't really feel that we
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22 involved init, but | do want to make sure
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1 that the record shows that it did go

2 before alot of public meetings before we

3 adopted it, and it was even adopted at a

4 very public meeting where we had, | think,

5 CNN coverage or we had TV coverage.

6 So the process has been, |

7 think, pretty well documented. So | just

8 wanted to make sure that was clear, for

9 the record, we had taken that measure.

10 MS. HODGKINS: Absolutely. Asl
11 stated previously, we took the extra step

12 asking for comments, not just asking for

13 comments from the vendors, from the

14 laboratories that were going to be

15 impacted, but from members of the general
16 public so they would know what the process
17 was.

18 CHAIR DAVIDSON: Very good. The
19 other thing is, can you clarify, when you

20 said that the rules underneath the NVRA
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21 would be treated asif they were law if it

22 went to court, am | correct to say this
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1 would be like any other law that the

2 Courts, obviously, can seefit to do

3 whatever they want to, but they do review
4it aslaw up front?

5 If they felt like we go

6 something unconstitutionally, in writing

7 the procedures, that could be a means that
8 somebody take usto court after the whole
9 process was done, but the Courts il

10 review it asalaw?

11 MS. HODGKINS: That's correct,
12 aslong asit is properly adopted through
13 the notice and comment period.

14 There is a case called Chevron,

15 avery famous case, that regulations that
16 are properly adopted are given great

17 deference. So that if they did not act

18 arbitrarily or capriciously in entering

19 into that regulation or requiring that

20 particular provision, interpretative
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22 with regard to the statute that gives us
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1 authority to do that, then that will be

2 given deference by the Court and viewed as
3 appropriate.

4 MR. LUBBERS: But the Court

5 could review it for constitutionality, as

6 they could any law.

7 CHAIR DAVIDSON: That'swhat |
8 just wanted to clarify. Thank you.

9 The last question | have was on

10 what we have to do as a board making

11 public meetings. Any time that there's

12 four of us, whether it's a conference call

13 or anything like that, how do we -- that

14 was an interesting statement. | don't

15 think | was clear on the ending of how we
16 would actually do a conference call; how
17 would we notify people and allow them to
18 clear that conference call. Likeif

19 something came up, an emergency before an

20 election, and we wanted to get a hold of
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22 of Elections, can a conference call be
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1 utilized, and what would we have to do to

2 do that?

3 MS. HODGKINS: By regulation,

4 you could establish a process for having a

5 non in-person meeting, | will call it, but

6 it would require aregulatory process to

7 establish how that is done.

8 Essentially, we can provide

9 access to the public through a variety of

10 different means. Sometimes we Web cast
11 our meetings here. Y ou can certainly

12 audio screen in the same way, but it does
13 require, asfar as| know, that each

14 member be able to hear the other; that is,
15 the members of the Commission be able to
16 hear each other vote. We would haveto go
17 through aregulatory processto establish
18 exactly how that was going to happen.

19 CHAIR DAVIDSON: It may not even

20 constitute avote. It may just be
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21 information that we want to get out, but

22 we would still go through the process.
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1 MS. HODGKINS: Y ou would notice
2 it in the same way you would a meeting.

3 It would be just adifferent concept of

4 what is a meeting.

5 CHAIR DAVIDSON: | appreciate

6 that. | appreciate the panel being here

7 today. It has been an eye opener for all

8 of us. Thank you.

9 VICE-CHAIR RODRIGUEZ: Thank
10 you, Madam Chair.

11 Commissioner Hunter.

12 COMMISSIONER HUNTER: One quick
13 comment on the NVRA. | think it's

14 obvious, no federal agency can regulate

15 over the extent to which Congress gives us
16 the authority to do so. | think it's

17 pretty obvious, if the Court were to see

18 that we extended our reach of authority,

19 they could determine that was arbitrary

20 and capricious. That was one comment.
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21 | have a question for Professor

22 Lubbers. It sounds like we do have a
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1 procedure for the certification program.

2 Could you point to something that's not

3 considered an adjudication; administrative
4 law judges, if we needed to borrow from

5 somebody in the future, what would you

6 suggest?

7 MR. LUBBERS: Wéll, you are

8 really raising what kind of due process

9 requirements should you give to a company
10 that is being decertified in this

11 situation, and there are lots of informal

12 stages that agencies undertake. Oneis

13 the Executive Office of the United

14 Trustees. It ispart of the Department of
15 Justice, deals with bankruptcy. These are
16 U.S. trustees, who are officials around

17 the country, to rule on bankruptcy issues,
18 and they are appointed by the department.
19 So there are two issues they have been

20 dealing with. One iswhether these
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22 doing something wrong. They are not
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1 really federal employees, but there are

2 sort of afunny situation where they are

3 officers but they are not employees. The

4 Executive Office of the U.S. trustees has

5 set up aspecial, informal way of dealing

6 with these trustees.

7 The second, in the same agency,

8 the new bankruptcy law gave them authority
9 to approve credit counseling agencies.

10 And these credit counseling agencies are

11 accredited by this office. It soundsa

12 little bit similar to what you are doing.

13 And they are coming up with procedures now
14 for alowing these credit counseling

15 agencies to challenge the removal of their
16 accreditation. And so they have set up an
17 informal adjudication procedure within the
18 Executive Office of the U.S. Trustees.

19 They have somebody hear the case,

20 initially, and then thereis appealsto
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21 the director of the office. So it'sadue

22 process procedure that they set up
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1 voluntarily, even though Congress did not
2 specifically tell them to do so.

3 COMMISSIONER HUNTER: Thank you.
4 That's very helpful.

5 There is another context that

6 will become relevant in the future under

7 VV SG that was sent to us by the National

8 Ingtitute of Standards and Technology.

9 Thereis a separate class called the

10 innovations class. It'sintentionally not

11 very robust, and the EAC will have to look
12 at that and determine how best to decide
13 whether a new voting system could fall

14 under the innovations class and be

15 certified in sort of a separate track. |

16 think those things may be helpful for the
17 development of that in the future. We're
18 not doing that yet.

19 Thank you. | may have one more

20 question of Ms. Leswing. | have not -- we
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22 reference. And | don't really know
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1 exactly what you mean by process cycle
2memos. You ID areas of interest and

3 provide recommendations to strengthen or
4 help operations.

5 Areyou abletotalk in alittle

6 bit more detail about the report or is

7 that not permissible; that's my first

8 question. And my second question is, do
9 you think that your report will provide us
10 with the list that our general counsel was
11 talking about, of a comprehensive list of
12 internal procedures that we need to do?
13 Isyour report going to actually have that
14 type of list that we have been waiting

15 for?

16 MS. LESWING: Yes. To answer
17 your first question, the process cycle

18 manual is a documentation of how each
19 program actually operates. For instance,

20 in thefinancial area, which | am more of
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22 appropriation is received, how isthat
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1 appropriation taken care of by the agency;

2 what kind of procedure do they perform,

3 what kind of documentation do they need to
4 maintain, how do they record it, how do

5 they disburse those appropriations, how do
6 they collect the data from those that

7 received those grants or money, up to the

8 time when they actually issue areport to

9 state that is the status, thus, thisis

10 how the appropriation was received,

11 disbursed, and whatever the detail of

12 financial record that needs to be

13 presented.

14 That's actually a cycle memo

15 which actually describes the life of that

16 process, and at the same time identifying
17 each of those areas like, when you receive
18 the appropriation, are you supposed to

19 have the proper documentation. When you

20 disperse, you are supposed to have the
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21 proper approval process. Those are the

22 controls within that process that we tried
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1 to identify.

2 Now, once we identify, there are

3 some controls that could be missing. And,
4 usuadly, what we look at iswhat isthe

5 risk of fraud or misappropriation or

6 misreporting. That's the area where we're
7 focusing in. Then we will then come up

8 with some recommendations or observations
9 to management, identifying, telling them
10 that we believe you need to strengthen in
11 this area, you need to require a second

12 level of review.

13 When those reports comes from

14 the states, you need somebody to prepare
15 reviews, so that external report that you
16 prepare to actually provide to the public
17 asto how you disburse the fund has been
18 quality controlled. Those are some of the
19 areas that we actually identify during

20 this process.
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22 will be all conclusive, but we will
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1 actually hit all the areas, and we rely

2 heavily on management, on key people

3 because they are the persons who

4 understand the operations very well and

5 could actually -- sometimes, they even

6 could tell usthat they believe that this

7 isthe way things should be. We're

8 providing alist of policies and

9 procedures that we believe the agency --
10 the minimum policies and procedures that
11 they should have. And | believe asyou
12 progress through the process and

13 identification working through that, there
14 will be more that will be identified, but
15 the basic or the minimum, as aresult of
16 talking to various key people doing their
17 work, how they do their work, how they
18 report their work, we identify those areas
19 that we think management should look into.

20 COMMISSIONER HUNTER: Thank you.
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21 MS. HODGKINS: Commissioner

22 Hunter, just to make sure my comments were
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1 clear, my anticipation would be, just as

2 Ms. Leswing said, we would take their

3 recommendations, then go back to the

4 program staff to form what could be the

5 comprehensive list, not necessarily their

6 list would be comprehensive, but based

7 upon that list and the needs of the

8 program managers that we would identify.
9 MR. CRIDER: And asthat process
10 isdone in the future, we will identify

11 additional things that need to be done.

12 It'san evolving process. It will be a

13 continuing process, as we mature as an
14 agency.

15 MS. LESWING: Let me add, one of
16 the key things that we believe thereisan
17 over arching need is for the agency to get
18 an assessment, arisk assessment of what
19 are the areas. Because of the limited

20 resources that you have, you need to
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21 prioritize what you need to do first.

22 There are so many requirements that the
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1 agency has to comply with, but what are
2 the impacts of those requirements.

3 So | think one of the things

4 that we had actually preliminarily

5 recommended isto do arisk assessment to
6 the strategic goals which we mentioned a
7 while ago. That's the foundation of

8 really how you are going to operate well
9 or set up your policies and procedures.
10 MR. CRIDER: Government

11 Performance Act, where you set up your
12 operating goals and objectives, and how
13 you are going to get there, and

14 performance measures.

15 VICE-CHAIR RODRIGUEZ: Thank

16 you.

17 Mr. Wilkey, do you have

18 anything?

19 MR. WILKEY: Yes, acouple of

20 observations. And | am glad Commissioner
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21 Hunter and Commissioner Hillman both have

22 made some observations.
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1 Number one, I'm sorry, Professor

2 Lubbers, that that commission was done

3 away with because | think it would have

4 continued to help agencies such as ours.

5 One of the most disconcerting things to me
6 when | arrived here was there was no

7 cookbook that you can pull off the shelf

8 to say, thisisall of the requirements

9 that you have to meet, regardless of what
10 size agency you are.

11 And | think that the Commission

12 made awise decision to meet fully its

13 statutory obligations under HAV A, and here
14 iswhere we are today. And | think now
15 we're looking internally to make those

16 processes work.

17 Secondly, we have had avery

18 good relationship with Clifton Gunderson.
19 It isa process that, frankly, | view not

20 in animosity, by any sense of the
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22 just received a preliminary draft from the
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1 Inspector General, sitting down with him

2 reviewing it, and then sitting down with

3 the Commissioners and staff to take alook
4 at where we are.

5 | think that its been an

6 absolutely tremendous processin leading

7 us, giving us a blueprint about where we

8 need to go, and | have welcomed this from
9 the very beginning. The agency that |

10 came from was a two-year process to set
11 forth the various processes and

12 procedures. | wish | had had a Clifton

13 Gunderson to help me through that process.
14 So we thank you for the work that you have
15 done, and | can assure you that we'll be

16 continuing to work with you to make sure
17 that all of the recommendeations that you
18 have given us will be followed.

19 | just have one question, and |

20 am sure you have worked with agencies of

file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (209 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt

21 our size, perhaps new agencies. Have you

22 found anything unusual in your process
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1 that may have stuck out, in terms of where

2 we are and where we hope to go, that you

3 would like to comment on?

4 MS. LESWING: Actualy, | don't

5 think so. | do work with small agencies.

6 Some of my clients are Federa

7 Communications Commission, Federal

8 Election Commission. | think a comparison
9 for you is the Department of Homeland

10 Security. The only differenceisthe

11 Department of Homeland Security has their
12 own law that pretty much tells them what
13 they need to do. Administratively, they

14 also tell them what they need to do versus
15 the Elections Assistance Commission pretty
16 much says implement HAV A versus these are
17 the administrative requirements that you

18 haveto follow as well.

19 So | have not encountered or

20 experienced going into an agency where
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21 they have not set up their policies and

22 procedures. Pretty much, we go into an

file:/IIH|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (212 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt

107

1 agency, they aready have their policies

2 and procedural manual. The Federal

3 Communications Commission actually have
4 al the rulemaking, and the administrative

5 law judge, and they go through that

6 process.

7 MR. WILKEY: Thank you, maam,
8 and we look forward to continuing with

9 you.

10 VICE-CHAIR RODRIGUEZ: Ms.
11 Hodgkins, anything else?

12 MS. HODGKINS: | guess| wanted
13 to make one final point, and that isthis,

14 don't leave here today with the concept

15 that the EAC has not been following alot
16 of these laws. We have been providing

17 information. We have been complying with
18 the Paperwork Reduction Act.

19 What we need to do now isdo a

20 good job of complying with the portions of
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22 we're complying with those acts, and
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1 that's where we need to go.

2 VICE-CHAIR RODRIGUEZ: | think
3 we appreciate that, Ms. Hodgkins and Ms.

4 Leswing. | think of al the people on

5 this side of thetable, | have the most to

6 learn because | have no federal

7 background, like my fellow Commissioners,
8 or the experience of longevity of other

9 Commissioners. | came from ahighly

10 regulated local government, but | cannot

11 tell you how much | appreciate this

12 morning's information, questions from my
13 colleagues, and the work that's already

14 been done.

15 And | think too, we have to give

16 Congress credit for raising some of these
17 issues, aso through oversight and putting
18 it on the front burner for this agency. |

19 believe we were going there. We were

20 headed there, but it does add alittle bit
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21 of extraimpetus.

22 We're going to break for alunch
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1 break and get into the NVRA discussion

2 this afternoon. Thanks again to the

3 panel. Well be back at I:00.

4 (Noon Recess.)

5 VICE-CHAIR RODRIGUEZ: Wewill
6 reconvene the September 6th meeting of the
7 Election Assistance Commission, the

8 afternoon agenda. And now we're going to

9 have a briefing on the National Voter

10 Registration Act by our general counsel,

11 Ms. Julie Hodgkins, and Mr. Edgardo

12 Cortes, the Election Research Specialist.

13 Ms. Hodgkins.

14 MS. HODGKINS: Thank you, Madam
15 Vice-Chair, Commissioners.

16 Let mejust start by saying my

17 presentation today is about the authority

18 of the NVRA, the authority of the EAC

19 under the NVRA, and some activities that |

20 believe we should undertake exercising our
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21 authority under NVRA. So let's start with

22 National Voter Registration Act.
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1  Theconstitutional authority for the

2 National Voter Registration Act isArticle
31, Section 4 of the United States

4 Constitution, and Article 2, Section .

5 Thisis known commonly as the time,

6 manner, and place clause. Essentidly, it
7 alows Congress to regulate the time,

8 manner, and place, of holding elections
9 for senators and representatives, and by
10 interpretation, Article 2, Section |,

11 extends that same authority to elections
12 for the President of the United States.
13 The authority of NVRA or the

14 constitutionality of NVRA has been

15 regulated or has been litigated a number
16 of times, and its constitutionality has

17 been upheld in several cases, including
18 Acorn versus Edgar, and Voting Rights
19 Codlition versus Wilson.

20 Essentially, what does NVRA say
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22 to remember that NV RA was enacted before
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1 EAC existed. So thefirst authorization

2 that is given isto the Federal Election

3 Commission. For al intents and purposes,
4 we can now substitute FEC with Election
5 Assistance Commission because HAVA
6 transferred that authority to EAC.

7 The regulatory authority that is given to
8 the EAC isfound in Section 9 of the

9 National Voter Registration Act. And it
10 states, in consultation with the chief

11 election officers of the states, "shall

12 prescribe." If you can just insert the

13 letters EAC there, "shall prescribe such
14 regulations as are necessary to carry out
15 Paragraphs 2 and 3."

16 Paragraphs 2 and 3 require the

17 following activities; in consultation with
18 the chief election officers of the states,
19 shall develop amail voter registration

20 application form for elections for federal
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21 office. And Paragraph 3 states that not

22 later than June 30th of each odd numbered
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1 year, shall submit to the Congress a

2 report assessing the impact of this act on
3 the administration of elections for

4 federal office during the proceeding

5 two-year period, including recommendations
6 for improvementsin the federal and state
7 procedures forms and other matters

8 affected by this act.

9 Now, it'simportant to remember
10 that Section 9 is not the only section

11 that covers the national mail voter

12 registration form. Section 6-A of the

13 NVRA also requires that this form be
14 accepted and used by each covered state.
15 There are 45 covered jurisdictions, 44
16 states and the District of Columbia that
17 are required to comply with the National
18 Voter Registration Act.

19 Now, having said all of this,

20 having said that the constitutionality of
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22 severa times, there's never been acase
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1 that has litigated the issue of the scope

2 of itsregulatory authority that is or was
3 belonging to the FEC and now is belonging
4 tothe EAC. That doesn't mean that there
5 aren't some statements that we can

6 consider as a part of what is our

7 regulatory authority.

8 The first thing that we can ook

9 at, and | guess we can debate the

10 appropriateness of going straight to the
11 congressional authority, but it generally
12 applies, if you look at congressional

13 authority, if the language of the statute
14 is ambiguous, but we will run that risk
15 and take alook at that.

16 Congress made three statements
17 with regard to the regulatory authority
18 that is discussed in Section 9 of the

19 NVRA. First, inaHouse bill, I'm sorry,

20 in aHouse report. Second, in a Senate
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22 The House report, essentially, alowed the
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1 FEC, now the EAC, the general authority to
2 promulgate appropriate regulations

3 necessary to carry out the act. That

4 would be the entire act, the entire

5 National Voter Registration Act. So not

6 just talking about the National Voter

7 Registration form, but also talking about

8 the other provisions of the act that would

9 relate to things such as list maintenance,

10 such as how you send notices from one

11 jurisdiction to another, those sorts of

12 things.

13 So it would have covered a much

14 broader category of activities than what

15 ended up in the Senate amendment, limited
16 the Commission's authority to prescribe

17 only those regulations necessary to carry
18 out its specific responsibilitiesin

19 designing amail application form and then

20 reporting to the Congress.
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22 the Senate amendment, so the limitation is
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1 that EAC now has the authority to regulate
2 or issue regulations necessary to design a
3 mail registration application form,

4 reading in Section 6, which is required to
5 be accepted and used by all states that

6 are covered, and in reporting to Congress.
7 The second thing that we can

8 look at iswhat the FEC did under its

9 authority, keeping in mind NVRA put a
10 pretty heavy burden on FEC and now on us.
11 There are 46 covered jurisdictions. And
12 while | won't venture to say there are an
13 equal number of different combinations of
14 requirements in each one of those states,
15 there certainly is no uniformity among the
16 states asto what is required to register

17 to vote in that state, what is the actual

18 requirement.

19 We can certainly look at some

20 things that are uniform, like being aU.S.
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21 citizen, being at least 18 years of age,

22 but then you have some states that
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1 require, for instance, that the person not

2 have been convicted of afelony or they

3 have not been adjudicated mentally

4 incompetent.

5 So the FEC, in putting together

6 its regulations and what it believed

7 should be on the form, exercised some

8 discretion in creating asingle form.

9 Now, that was a difficult

10 concept, because at that time and probably
11 still today, we're looking at the fact

12 that it has to be a paper form. It would

13 be great if we could do that in an

14 electronic format where we could create 50
15 different forms, but unfortunately, we

16 still have to recognize that voter

17 registration agencies, more than the

18 registrar and other groups, have to be

19 able to print their form out and useitin

20 regular course.
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21 So we can certainly look to what

22 the FEC did. They set forth alist of
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1 common items that would be on the form.
2 And then they provided a catchall,

3 essentialy, and any other requirement

4 that is required by state law, and that

5 was covered by an attestation clause.

6 What they didn't say was when or how the
7 form must be accepted and used. They did
8 make referencein 11 CFR 8.3, but they

9 didn't talk about that since its

10 inception, EAC has not promulgated its own
11 regulations under the act, under NVRA.
12 And HAVA, unlikein certain other

13 circumstances, did not make the FEC's

14 regulations defacto ours. HAVA did take
15 that position when it came to the 2002

16 VSS. It, essentially, transferred that

17 voting system standard to the EAC until
18 EAC had the ability to put together what
19 we now refer to as the Voluntary Voting

20 System Guidelines.
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1 the NVRA, but it did transfer to the EAC
2 the responsibility for taking that. EAC

3 has made some statements with regard to
4 what its perceived authority is under the
5NVRA in certain letters that it has sent

6 out to either Arizona or Floridarelating
7 to questions that they had in changing

8 state-specific instructions.

9 While | won't bore you with

10 reading that quote, essentially, we cited
11 the constitutional authority for the act

12 and talked about, essentially, how that
13 impacts our regulatory authority. So the
14 question then iswhat isthe EAC's

15 authority to regulate under the National
16 Voter Registration Act. | believe that
17 under the National Voter Registration Act,
18 the EAC has the ability to regulate or to
19 issue regulations that are necessary to

20 promulgate aform. That must inherently
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22 determine what should be on the form,
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1 and perhaps what it means to be an

2 acceptable form under the act.

3 Ultimately, the determination of

4 what is necessary to promulgate the form
5isadecision for the Commission to make.
6 It isapolicy determination. And it

7 would possibly extend as far as answering
8 questions that were, frankly, beyond the
9 scope of what FEC had to consider. We
10 have had alot of changesin the

11 registration community over the last,

12 well, almost 13 years since NVRA was
13 enacted. There are alot more questions
14 about identification. There are new

15 identification laws. There'salot more
16 questions about citizenship, and certainly
17 there has been alot more involvement of
18 groups that are involved in voter

19 registration, and what regulations should

20 or should not apply to them, what
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22 them in their role in registering people
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1 too.

2 So | guess| put to you the fact

3that | believe that EAC may take amore

4 broad approach to regulating under the
5NVRA. It may consider some of these more
6 difficult questions under what is, in

7 fact, appropriate to accept and use the

8 form. However, it isapolicy decision

9 for the Commission to make. If the

10 Commission decidesto exerciseits

11 authority in amore limited capacity,

12 frankly, that's a decision for the

13 Commission.

14 There is one thing though that |

15 think we should do immediately, and that
16 is because EAC has not acted at this point
17 to create its own regulations under the

18 NVRA. We're handicapped in our ability to
19 answer questions that are important to the

20 states and to the voters of this country,
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22 registering to vote in each of those
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1 states. We have states that call and ask

2 or write and ask to change their

3 state-specific instructions, and yet we

4 have no regulatory basis on which to act

5 on those things.

6 The easiest way that | think the

7 EAC can begin to embark upon its

8 regulatory authority and the ability to

9 answer some of these questionsin the

10 short run isto simply take the action of
11 transferring from the FEC the regulations
12 that it promulgated, and transferring

13 those to a section of the Code of

14 Regulations that would be assigned to the
15 EAC.

16 Now, there would be afew -- |

17 will call them administrative changes.

18 Perhaps there is an address for the FEC
19 that isin there that probably needsto be

20 updated to reflect our address, but,
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22 over wholesale. Thisisan approach that
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1 has been used by other Government

2 agencies, certainly by the Department of

3 Justice, the Treasury, when either new

4 agencies were created or when authorities
5 or responsibilities for a particular

6 action were transferred from one agency to
7 another.

8 The process is pretty simple.

9 Essentially, you enter into a joint

10 rule-making activity with the previously
11 authorized agency to, essentially, remove
12 those regulations from their section and
13 transfer them wholesale to the new

14 section. This could be donein arather

15 expeditious fashion because of the fact

16 that, frankly, the FEC adopted these

17 regulations with notice and comment in
18 1994 so they have been subject to the APA
19 previoudly.

20 And there is an exception to the
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22 and comment on this ministerial transfer
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1 or administrative transfer when the

2 agency, for good cause, finds that notice
3in public procedure thereon are

4 impracticable, unnecessary, or contrary to
5 the public interest.

6 As | mentioned previoudly, |

7 believeit's probably unnecessary in that

8 these regulations were adopted viaa

9 public comment procedure previously, but
10 in addition, | think it may be contrary to
11 the public interest because you would be
12 delaying the ability of EAC to answer

13 questions and to make changes to the

14 federal form which, of course, is

15 important for an upcoming presidential
16 election.

17 The second thing that has to be

18 done in order to do thisin an expeditious
19 fashion is to consider the exception that

20 is alowed under 5 USC 553(b)(3)(b), which
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22 to forego the 30-day publication

file///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcript.txt (246 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt

124

1 requirement. Now, all of this hasto be

2 coordinated with the FEC. And while |

3 have had some exploratory conversations,

4 we would certainly have to coordinate with
5 the FEC, get their agreement to do this,

6 and would then have to, essentialy, write

7 in the notice that would be published

8 telling the public that these regulations

9 have been moved from one place to another,
10 giving them notice of where you would find
11 these things at.

12 So in order to do that, | would

13 have to recommend to you that you do two
14 things. First, you would have to enter a

15 finding by the Commission that the

16 transfer of the regulations do not require

17 notice and comment, and would not require
18 a 30-day publication period. And,

19 secondly, direct the staff to take

20 whatever actions they need to do to
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22 publication in the Federal Register for
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1 this notice.

2 Now, | haven't said too much

3 about what our future activities should be
4 under the NVRA. | will say to you that

5 transferring the regulations from FEC to
6 usis not the end of theday. First of

7 al, the FEC regulations are not

8 consistent with HAVA. Whilethe FEC
9 updated the National Voter Registration
10 form, they did not update their

11 regulations to require such things as the
12 check boxesfor U.S. citizenship and the
13 questions regarding the age of the

14 applicant. So that would have to be done,
15 at the very least.

16 In addition, while the FEC

17 regulations certainly allude to the

18 process of having state-specific

19 instructions and the ability to change

20 them, it doesn't really say how you go
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22 enter some policy that would inform those
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1 states as to how they would make such a

2 request and how we would consider such a
3 request, implementing, if you will, the

4 regulation that alows a change to the

5 state-specific instructions.

6 Now, in terms of what we would

7 do with these regulations after we get

8 them kind of alluded to what | will refer

9 to asthe short form activity, that is, at

10 the very least, we have got to get these

11 things in conformance with our governing
12 statute.

13 | think the second possibility

14 iswhat | will call amore long-term

15 approach, certainly a more wholistic

16 review of the National Voter Registration
17 Act, what our desired regulatory action
18 would be under that particular authority,
19 and awholesalerevision, if you will, of

20 the National Voter Registration Act
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22 This would take some time and,
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1 frankly, | am not the best person to talk

2 to about that. And that's why Mr. Cortes
3isheretoday to talk to you about,

4 essentially, what it would take, in terms

5 of time, resources, and steps to implement
6 each one of these different possibilities.

7 So, with that, if you have any

8 questions, I'm happy to answer them, but |
9 think Mr. Cortes would probably provide
10 you a great deal more information about
11 what it would take.

12 VICE-CHAIR RODRIGUEZ: Arethere
13 any questions at this point or shall we

14 continue with Mr. Cortes?

15 Mr. Cortes.

16 MR. CORTES:. Good afternoon,
17 Commissioners.

18 What | am going to discuss today
19isatimeline, and resources for taking

20 this more long-term, wholistic approach to
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22 based on our discussions with current EAC
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1 staff that were at FEC when the NVRA was
2 first passed, as well as our research into

3 what some of the steps required are going

4 to be.

5 L et me start off by saying that,

6 in terms of resources, when the NVRA was
7 first passed, the FEC had four full-time

8 staff members working on the

9 implementation of that act. In addition

10 to that, they had at least two attorneys

11 from their office of general counsel

12 working on the regulatory part of it.

13 With this staffing level, it took them

14 about 13 months from the passage of the
15 act until the time they published their

16 final regulations in the Federal Register.
17 And five months after those regulations

18 were published is when they actually

19 released the first version of the national

20 voter registration form. So with four
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22 the FEC about 18 months to get from start
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1 to finish in that process the first time

2 around.

3 We currently, at EAC, have no

4 full-time staff dedicated to the NVRA

5 process or implementation. The NVRA is
6 currently handled by my division, which

7 aso dealswith HAV A funds management,
8 language programs, and the Help America
9 Vote College Program. So that's kind of

10 where NVRA fallsin the scheme of EAC
11 currently.

12 We have estimated that it will

13 take EAC anywhere between 18 to 28 months
14 to work through this entire process. And
15 | will go through these step by step and

16 kind of delineate what exactly the steps

17 are and how long each of those steps would
18 take because there are some differences,

19 in terms of the requirements that we have,

20 compared to the requirements of FEC.
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21 Thefirst step, which Julie has

22 talked about this morning, is to determine
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1 the scope of the regulations. And,

2 essentially, the Commissioners would have
3 to decide, based on the advice of general

4 counsel, in terms of what the regulatory

5 authority is. The Commissioners would

6 have to decide how much of that they want
7 to enact, how far -- if they want to

8 exercise their full responsibilities or if

9 they want to take a more limited approach.
10 Basically, the Commissioners

11 have to look at policy issues, what should
12 the EAC do, legal authority issues, which
13 Julie talked about, which is, what can the
14 EAC do. And then the practical issue,

15 frankly, of what isthe EAC capable of.

16 We have that currently, in terms of our

17 overdl timeline, at about one to two

18 months, in terms of making that decision
19 to move forward with the rest of the

20 process. That, of course, depends on
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22 that are pressing on the Commissioners

file:/IIH|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (260 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt

131

1 time with the federal election year coming
2 up and all of that.

3 The next step, and some of these

4 steps run simultaneous, and we're trying

5 to move forward as much as possible, the
6 next step -- we have actually taken some
7 initial steps, which is developing the CFR
8 site plan. In order to publish

9 regulations, we have to have an actual

10 sitein the Code of Regulations, which we
11 currently don't have. We have started to
12 work with the Office of Federal Register
13 to secure that site. Our understanding is
14 that we'll be located in Title 11, Chapter
15 2 of the Code of Federal Regulations.

16 Title 11 isfedera elections and Chapter
17| of that title isthe Federal Election

18 Commission.

19 So we actually have, because

20 they were the only other Federal
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22 elections, we actually have anice
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1 placement, in terms of easily being

2 located in the CFR. So that should take

3 us approximately two months to get through
4 the process of actually getting that site,

5 and then we have to develop -- we actually
6 have to develop the entire structure of

7 where everything is going to be located

8 within that site, and reserve certainly

9 portions for us to publish these

10 regulations.

11 The next step would be to issue

12 an advance notice of proposed rulemaking.
13 Basically, what thisdoesisit allows the

14 public to know that the EAC is considering
15 issuing new regulations, and it asks for

16 public comments for EAC to consider prior
17 to developing draft regulations. This

18 would, hopefully, this advance notice of

19 proposed rulemaking would, hopefully,

20 coincide with the next step, which isan
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22 phase, where the EAC would go into the

file///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcript.txt (264 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt

133

1 process of gathering information on what
2 state needs are, in terms of the voter

3 registration form, concerns of groups that
4 conduct voter registration, and the

5 interest of voters out there.

6 So we would go out and collect

7 data, hopefully, doing some surveys and
8 additional data collection, holding

9 hearings. The first time around, the FEC
10 held six regional hearings where,

11 essentially, invitations were given. Each
12 time aregional hearing was held, FEC
13 provided a notice and invitation to every
14 election official within that region to

15 come and participate and listen in on the
16 discussion, and be available during the
17 public comment period.

18 So we would recommend that

19 during this period, we hold six to eight

20 regional hearings on the matter. And
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22 there be working groups where we would be
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1 able to bring together election officials

2 and advocacy groupsin asmall

3 environment, talking about specific

4 issues, and get a better idea of the needs

5 that are out there from al sides. We

6 think that that information-gathering

7 phase will take us close to seven months,

8 and during this time, get comments from

9 the public.

10 We would have a Web-based

11 system, as we have for the VV SG, so we
12 could sort those comments and categorize
13 them. Once we've done these initia

14 steps, at that point, we would take all

15 this information, and we have compiled all
16 of this. Then we would, essentially, give
17 it back to the Commissioners and say, this
18 is everything that we have taken in, these
19 are the different concerns that are out

20 there from election officias, from voter
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22 terms of what we should or should not do,
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1 and alow the Commissioners to potentially
2 re-assess the scope that they determined,

3 and seeif there is perhaps something that

4 we missed that should have been included

5 but wasn't, or perhaps something that the

6 Commissioners wanted to address, but based
7 on feedback and research, determined it

8 was impractical or not realistic to

9 address. And so re-assessing that scope

10 would be important at that point.

11 Once that's done, we would then

12 begin drafting proposed regul ations.

13 Basically, the staff would take the

14 information gathered during the process,

15 and based upon the scope that the

16 Commissioners have decided, and we would
17 take all of that and produce concise and

18 explicit regulations for the NVRA.

19 We would then -- | think thisis

20 put as a separate step but it's something
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22 isto consult with the chief state
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1 election officials. That'sactualy a

2 requirement in NVRA, that in producing
3 these regulations, that we consult with

4 the chief election officials of every

5 state. But we feel that aside from the

6 general public comment period, that

7 soliciting written comments or perhaps

8 convening a conference or on-line meeting
9 of chief state election officials would be
10 beneficial during this.

11 Now, one thing that the EAC is

12 facing that the FEC did not have to

13 contend with and that lessens this process
14 is the Paperwork Reduction Act. | think
15 there was some discussion earlier, in

16 terms of earlier this morning, about the
17 Paperwork Reduction Act. It'simportant
18 to know that the FEC is exempt from the
19 Paperwork Reduction Act, so during the

20 initial promulgation of NV RA regulations,
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22 And that processis going to add an
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1 additional threeto five monthsto all of

2 this, because the EAC is not exempt from

3 that act, and we do have to comply with

4 the requirements of the Paperwork

5 Reduction Act.

6 Once we have drafted the

7 regulation, once we have drafted

8 regulations, we would publish them in the

9 Federal Register, where they would be

10 available for public comment. Staff would
11 recommend an extended public comment
12 period of at least 90 days. Because this

13 isan issue with such great impact and

14 because its been such along time since

15 regulations on this issue have been

16 produced, we would recommend an extended
17 public comment period.

18 At the end of that public

19 comment period, there would be areview of

20 the comments. The final regulations would
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21 be written to take into consideration any

22 changes that the Commissioners wished to
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1 make, based on the comments that were

2 received, and we would then publish the
3final rules.

4 Oncethosefinal rules are

5 published, that's the point where we would
6 move into action in producing a new voter
7 registration form. | think the staff

8 envisions being able to figure out the

9 regulations first, and what should go on
10 the form, and at that point, be able to

11 conceptually just redesign it start from

12 scratch, essentially, to make sure that

13 the form is accessible, practical,

14 efficient, readable.

15 So that process would take

16 several months. Again, thereisa

17 Paperwork Reduction Act process for that.
18 So that would take us through the entire
19 process.

20 Now, at the sametimethisis
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22 required to do in the statute but not
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1 issued regulations for isto provide the

2 states guidance, essentially, on how to

3 implement the act. The FEC provided and
4 implemented, "National Voting Act

5 Requirements Issues', when the act first

6 came out. It was a publication that

7 talked about the approach that was taken,

8 all theissuesfor the states to consider,

9 things that even though they weren't in

10 the regulations, these are how you might
11 go about them.

12 Y ou mentioned earlier that we

13 cannot regulate in the area of, say, list

14 maintenance, but we can certainly provide
15 guidance to the states on how to conduct
16 list maintenance on the NVRA. Asamatter
17 of fact, we're required to provide them

18 that sort of guidance on how to implement
19 the act. And so the thought iswhile

20 we're writing the regulations, we would
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22 sort of guidance that would accompany the
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1 new regulation so that as soon as those

2 new regulations are published, thereis

3 guidance for the states on how to

4 implement those new regulations.

5 Again, thisis all based on the

6 scope which Julie talked about, in terms

7 of there being an effort to completely

8 rewrite the regulations and go through the
9 process from beginning to end. And the

10 time line would be dependent on that scope
11 and would also be dependent on the

12 resources put into it, in terms of

13 staffing leveling. Things like public

14 meetings are also very expensive. We're
15 talking about regional meetings around the
16 country in avery short time period. So

17 there is cost and resources throughout

18 thistime line that all of which will

19 determine how long it will actually take.

20 And that'swhat | have. I'm
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22 time line or about the presentation. |
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1 will be happy to answer.

2 VICE-CHAIR RODRIGUEZ: Thank
3 you, very much, Mr. Cortes.

4 Ms. Hodgkins, do you want to add

5 anything to that before we start with

6 questions? Okay, Thank you.

7 Arethere any questions? Who

8 wantsto go first? Commissioner Hillman.

9 COMMISSIONER HILLMAN: Julie,
10 can you summarize for me, when you talked
11 about EAC's authority under NVRA/HAVA,
12 what's the floor and what's the ceiling?

131 got alittle lost. | understand about

14 the form, but in terms of we must at a

15 minimum do X, we cannot at any point

16 exceed Y.

17 MS. HODGKINS: Sure. I'll try

18 to do that, although some of it, |

19 believe, isabit of apolicy decision for

20 you guysto get. | will certainly give
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22 COMMISSIONER HILLMAN: | guess|
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1 am not getting to policy. | am getting to

2 the finite constraints we have. We had a
3 discussion earlier this morning about EAC
4 not exceeding its authority, and I'm

5 trying to understand the boundaries of

6 that authority.

7 MS. HODGKINS: Sure. |

8 understand.

9 The authority is vested by the

10 National Voter Registration Act. And

11 while it sounds quite ssmpleto issue

12 whatever regulations are necessary to

13 adopt a national voter registration form
14 and to require the states to implement or
15 report under the requirements to do the
16 biannual report on their implementation of
17 NVRA.

18 Now, thereis probably a key

19 phrase there that we need to discuss a

20 little bit further, and that is, what does
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22 necessary. Well, the Courts have pretty
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1 much decided that the term necessary is
2 not ambiguousin and of itself, but itis

3 adetermination or agap that isleft for

4 the agency to make a determination on.

5 That's the policy thing that | am trying

6 to get to.

7 | can tell you what | think the

8 height of that is, but it is ultimately

9 the Commission's determination asto

10 whether or not it decides to extend itS
11 authority to that full limitation.

12 Now, under my analysis, you have
13 to create asingle form for the United

14 Statesto use, al 45 jurisdictions that

15 are covered. So that means you have got
16 to set what is going to be on the form and
17 you have to recognize that the law also
18 says that every jurisdiction has to accept
19 and use that form.

20 So inherent in establishing what
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22 what is acceptable to complete that form.
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1 And so not only would you consider, in my
2 opinion, the extent of your rule-making

3 authority, the items that are to be on the

4 form, but what is acceptable completion of
5 that form.

6 COMMISSIONER HILLMAN: And does
7 the law not tell us, all the least, some

8 minimums as to what must be on the form,
9 and isthere a ceiling, in terms of what

10 EAC cannot add to the form at its

11 discretion?

12 MS. HODGKINS: Theformis--
13 there are some things that EAC absolutely,
14 positively cannot abrogate, in terms of a
15 floor. The form hasto include certain

16 things that are enumerated in Section 9(b)
17 of the National Voter Registration Act. |
18 was going to try to summarize them, but |
19 don't know if | can.

20 Thefirst isthat it shall

file:///H|/Website/Updates/2007%20M estings¥620and%20Hearings/090607%20transcript.txt (287 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt
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22 eligibility requirement, including
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1 citizenship, contain an attestation that

2 the applicant meets such requirement, and
3 requires signature of the applicant under

4 penalty of perjury. So we cannot do

5 anything under this section. It may not

6 include any requirement for notarization
7 or other formal authentication, and it

8 must include in print, that is,

9 information required in Section 885(a) and
10 (b), a statement that this applicant

11 declinesto register to vote, the fact

12 that the applicant has declined will

13 remain confidential and will be used only
14 for voter registration purposes, and a

15 statement that if an applicant does not

16 register to vote, the office at which the
17 applicant submits a voter registration

18 application will remain confidential and
19 will be used only for voter registration

20 purposes.
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22 about Section 9(b)(1) because thisoneis
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1 alittle bit more loose, in terms of its

2 requirement. The mail registration form

3 developed under Section A(2) may require
4 only such identifying identification,

5 including signature of the applicant and

6 other information, including data rel ated

7 to previous registration by the applicant

8 asis necessary to enable the appropriate

9 state official to assess eligibility of

10 the applicant and to administer voter

11 registration and other parts of the

12 election process.

13 So while we must do the things

14 under two, we can't do more, if you will.
15 We can't have more items on the form than
16 isrequired to assess the eligibility of

17 the applicant or to otherwise administer
18 the voter registration process.

19 Clear as mud.

20 COMMISSIONER HILLMAN: Yes, that
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22 with me to see the words that are being
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1 spoken to me.

2 So looking at the time line that

3 Mr. Cortes laid out for us, would

4 envisioning that time line envision if EAC
5 were to adopt in whole, except for name of
6 agency and address, the current FEC

7 regulations, then the revision process

8 outlined by Mr. Cortes would start after

9 that?

10 MS. HODGKINS: That's correct.
11 Essentialy, what you would be creating by
12 transferring thisis aregulatory -- |

13 hate to use your word floor, but

14 essentially, abase line or starting line,

15 and then your activity with regard to

16 revising those would start from that point
17 forward.

18 COMMISSIONER HILLMAN: Okay.
19 And what, based on your preliminary

20 research, would you envision would be the
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22 FEC agreed -- | can't see why they
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1 wouldn't, but assuming FEC agreed for us
2 to adopt those regulations in whole for

3 them to be ours, to begin the longer

4 process?

5 MS. HODGKINS: Commissioner
6 Hillman, | would say that would take

7 probably less than 30 days, assuming that
8 you al make the determinations that |

9 have recommended, and that is, that the
10 notice and comment period is not

11 necessary, and the 30-day publication

12 period is not warranted.

13 We would, as| outlined before,

14 have to get consent of the FEC. And we
15 would then have to issue anotice in the
16 Federal Register, notifying the public of
17 the transfer or relocation of those

18 regulations to the EAC's location.

19 COMMISSIONER HILLMAN: Okay. |

20 think thisis my final question, at least
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22 |ater. If public notice were given and a
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1 comment period provided, does the EAC have
2 discretion as to what the notice would be

3 and what the public could comment on?

4 What isit that would be covered under the

5 public comment period, if we wereto do a

6 public comment period to accept the FEC

7 regulations in whole; would the comment be
8 on that process, to accept the

9 regulations, would the comment be on the
10 regulations themselves, can we determine
11 what it is that the public gets to comment
12 upon?

13 MS. HODGKINS: | think your

14 notice, as to what your intent is, would

15 dictate what the comment would be on.

16 If you noticed it for comment on the

17 substance of the regulations that you were
18 transferring, then it would be on that

19 part. That's the part that seems a bit

20 unnecessary to me, considering these were
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22 items.
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1 | don't know. To be quite

2 honest, I'm not sure that you could just

3 do anotice for comment on the transfer.

4 That seems alittle counter intuitive to

5 me, but we could certainly look into

6 whether or not that's possible.

7 COMMISSIONER HILLMAN: And when
8 was that done; when did the FEC do the

9 public comment when were they commented
10 on?

11 MS. HODGKINS: Publication of

12 their final notice wasin 1994.

13 COMMISSIONER HILLMAN: Wéll, |
14 will save my comment for later because |

15 would be interested to see if there's any

16 record or archives as to what kind of

17 objections might have been raised at that

18 time, despite the fact that the

19 regulations were adopted, if there were

20 any public comment objections raised about
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22 MS. HODGKINS: The FEC would
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1 have any information on that.

2 COMMISSIONER HILLMAN: Okay.
3 MR. CORTES: Just to add to that

4 point, the final rules that were published

5in the Federal Register include not only

6 the final rules, but they list al the

7 types of public comments, why the FEC did

8 or did not take those comments into

9 account in publishing the final rules.

10 COMMISSIONER HILLMAN: Isita
11 lot of stuff?

12 MR. CORTES:. Thereisquitea

13 bit.

14 COMMISSIONER HILLMAN: Okay.
15 Thank you.

16 VICE-CHAIR RODRIGUEZ: Thank
17 you, Commissioner Hillman.

18 Commissioner Davidson.

19 CHAIR DAVIDSON: Just to stay on

20 this subject, | have a couple questions
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22 But in discussing taking the regulations
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1 that are already promulgated by the FEC

2 and bringing them in-house to the EAC so
3 that we can start the process, obviously,

4 transferring them to usisthe first step

5 in having the public notice of the new

6 address so that we can start moving

7 forward.

8 My question is, | think one of

9 the first things we need to do is make it

10 HAVA compliant. Do you think, in just
11 making it HAVA compliant, that we would
12 have to go through this long period of

13 time after we got them in-house, just to

14 make it HAVA compliant to the law?

15 Because | think that's one of the first

16 stepsthat HAV A intended by putting things
17 into the law.

18 MS. HODGKINS: | think it would
19 require aprocess. Even though you are

20 making what seems like intuitive changes
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22 substantive change to the regulation. And
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1 so, therefore, there would still haveto

2 be anotice and comment period.

3 Now, granted, it would probably

4 be a shorter notice and comment period

5 that you would want to put out there

6 versus awhole rewrite of this statute.

7 We would want to give the public a much
8 greater opportunity to comment, more time
9 to think about it, that kind of thing,

10 than if we're just saying, oh, by the way,
11 the form now has a check box for

12 citizenship and age. That wouldn't

13 require as much time, but it still would
14 require a notice and comment period.

15 CHAIR DAVIDSON: And | agree
16 with that statement, but | guess one of

17 the things | think isimportant is, one,

18 that we get the regulations over so that

19 we can start the process, but two, so at

20 the same time that we're working on the
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22 compliant. So when we put out the other
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1 proposed rules or regulations, that it is

2 completely clear to the public what the

3 existing HAV A-compliant regulations and
4rulesare.

5 MS. HODGKINS: And | don't know
6 that they are necessarily mutually

7 exclusive or sequential. That is sort of

8 adecision for you guysto make. If you

9 wanted to take the steps to get the

10 regulations cleaned up as quickly aswe
11 can, interms of the law, certainly we can
12 do that, and then address the wholesale
13 look, re-look at theissues. We can do

14 that sequentially or smultaneously,

15 whatever it isthat is your pleasure.

16 MR. CORTES:. Right. That time
17 line, to get back to your base question,

18 that time line will not be as lengthy as

19 the one | described. The one | described

20 was talking about atotal rewrite. The
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22 incorporate the HAV A mandates would be a
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1 much shorter process. It would still

2 require the public notice and comment

3 period. Probably a minimum of 30 daysis
4 the public notice and comment period. It
5 would still require the Paperwork

6 Reduction Act process. That, | think, is

7 kind of up inthe air, but -- so there

8 would be some length of time it would

9 take, but it would not take nearly aslong
10 as an entire rewrite of the regulations.

11 CHAIR DAVIDSON: Am | being fair
12 picking some areas of the paperwork

13 reduction time frame and the public

14 hearing time frame, and actually staff

15 getting it prepared that would hold up as
16 if we said we were not going to move

17 forward until we did all these things? It
18 would hold up the process of us getting it
19 in-house, to where we could start making

20 some changes.
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22 would still be a step that would come
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1 after what general counsel has

2 recommended, in terms of transferring the
3 current regulations over, wholesale. We
4 have to have some regulations in place

5 first before we can go through the

6 changes, before we can make changes to
7 them.

8 | think that if wetry to

9 transfer them with changes, the time

10 period will be lengthier and will be a

11 greater amount of time without any

12 regulationsin place.

13 | think if we transfer them

14 first wholesale from FEC, we could

15 certainly do an intermediate step between
16 that and a total rewrite which would

17 incorporate the HAV A provision. | will
18 say that the folks over at the FEC have
19 actually discussed, shortly after the

20 passage of HAV A, amending the regulation.
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21 They did amend the actual form. They

22 amended the voter registration form to
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1 include, in particular, the check boxes

2 that are required in HAV A, and they had a
3 discussion about issuing regulations,

4 updating their regulations to reflect

5 those changes.

6 The decision was made over there

7 that this was now going to be under the

8 purview of the EAC. And they essentially
9 decided to wait, and that it would be a

10 matter that the EAC would take up once it
11 was established.

12 MS. HODGKINS: Mr. Cortes, |

13 don't mean to belabor your point or to

14 contradict you at all, but there could

15 actually be a situation where we would

16 rewrite the regulations themsel ves without
17 transferring them. | don't want you to

18 understand or believe that that's not an

19 option. It would be. It'samuch

20 lengthier option. | don't think it would

file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (313 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt

21 ever servethe public interest in trying

22 to make sure that we have avoter
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1 registration form that is accurate, in

2 place, and contains all the accurate

3 information with regard to the

4 state-specific instructions prior to the
52008 election. That'swhy | proposed that

6 particular method.

7 But, yes, it is absolutely

8 possible that you could just scrap what's

9 there now and start over from scratch

10 today. It would just be a much longer

11 process.

12 CHAIR DAVIDSON: And time being
13 of the essence, obviousdly, that's an

14 issue. | will reserve theright to come

15 back on the issue.

16 VICE-CHAIR RODRIGUEZ: Thank
17 you. Commissioner Hunter.

18 COMMISSIONER HUNTER: Ms.
19 Hodgkins, you reference in your testimony

20 two letters that the EAC has sent; oneto
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21 Florida, and oneto Arizona. Do those

22 represent policy decisions of the EAC?
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1 MS. HODGKINS: Theoneto

2 Arizonawould, because it actually kind of
3 came up in a strange situation, so let me

4 do alittle background.

5 Theinitial letter was sent by

6 Mr. Wilkey, who is the executive director.
7 And at thetime, it was at least the

8 staff's understanding those types of

9 guestions with regard to changing

10 state-specific instructions went to staff

11 for decision, so he sent the letter.

12 Subsequently, a Commissioner

13 raised that issue to a vote of the

14 Commission, in which case the vote that
15 was proposed actually failed but

16 effectively created a policy statement by
17 the Commission to uphold the letter that
18 Mr. Wilkey sent.

19 So if that's not as confusing

20 as| can be, | don't know what else | can
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22 COMMISSIONER HUNTER: Thank you.
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1 And then my other comment, your recitation
2 of the law and all the different ideas out
3 there wasright on point. | appreciate
4 your ability to explain it very, very
5clearly. | think it'savery difficult

6 areato understand, and | agreed with all

7 of your explanations of the law and

8 regulations.

9 But as you know, because we have
10 talked about this before, my view of the
11 EAC'sregulatory authority isthat it is
12 very limited, and | think that the FEC
13 exercised it in away that was intended by
14 Congress, intended by the actual law of
15 the NVRA, and | think they did it in away
16 that satisfied the requirements of NVRA,
17 which is, create afederal form.

18 Thereisnot alot of
19 legidlative history with respect to

20 exactly why they wanted a specific federal
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21 form. It may be worthwhile to note that

22 under Motor Voter, when somebody gets a
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1 simultaneous drivers license application
2 and voter registration form, that voter

3 registration form is a state form. That

4 federal form has to be available at public
5 service agencies, but also it'svery

6 obviousin NVRA, in alot of different

7 areas, that it was clearly contemplated

8 that the states could have their own state
9 form.

10 So there was never a-- you must
11 use the federal form exclusion. It was
12 you can use the federal form or aso

13 submit your state form, but if somebody
14 uses a state form, it must be accepted and
15 used.

16 With that framework in mind, and
17 obviously, the Constitution reserves the
18 right of the states to establish their own
19 voter digibility requirements under

20 Articlel, Section 2, and the 17th
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21 Amendment, which isin Ms. Hodgkins

22 testimony. With that in mind, reserving
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1 the right of states to set their own

2 igibility, if the EAC, in my opinion,

3 goestoo far in its regulatory authority,

4| think we run avery serious risk of

5 impermissibly eroding that constitutional

6 right of the states to set that

7 eligibility requirement.

8 | think that's why the FEC said

9 that is not an easy task, but here's our

10 attempt to get all of the different

11 requirements from the 47 statesin one

12 form. And that's why they attached state
13 instructions because everybody recognizes
14 that states have different eligibility

15 requirement. So | think it's important,

16 obviously, to have afederal form also.

17 It isrequired by law, but it'saso

18 important because there could very well be
19 circumstances where somebody might not be

20 able to access the state form, for
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21 whatever reason.

22 And | have seen examples of that
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1 in my own experiences and that's,

2 obviously, completely inappropriate and

3 that's why the federal forms should be

4 available widely so those who cannot

5 access the state form, for whatever

6 reason, have the opportunity to use the

7 federal form.

8 Again, | just really seethis

9 authority asvery limited, and | think

10 that my opinion is backed up by the actual
11 plain language of the NVRA which states
12 that the Commission shall prescribe only
13 -- I'm sorry. That isthe conference

14 report. That the Commission -- from the
15 NVRA -- shall prescribe such regulations
16 as are necessary to develop the form. And
17 | don't know that just because the

18 political landscape has changed over the
19 past ten years, everyone agrees that it

20 has, | don't know that means that,
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21 therefore, the agencies should become more

22 expansive in its realm of setting federal
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1 form. | think those differencesin state
2 laws can be easily handled in the state
3 instructions portion of the federal voter
4 registration form.

5 Thank you.

6 VICE-CHAIR RODRIGUEZ: Thank

7 you.
8 Do you have anything to add,
9 counsel?

10 MS. HODGKINS: Just to say that
11 | don't think we have any disagreement
12 that the NVRA does significantly limit
13 EAC's ability to regulate. If it hadn't

14 been for the Senate report and the

15 conference report, we would have a much
16 broader authority. | certainly agree with
17 that point.

18 | guess, just to reiterate the

19 concept | have been talking about, and

20 that is national constitutionality of this
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21 actisvery broad. It isthe statutory

22 authority that ismore limited, and it is
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1 the Commission's responsibility to fill

2 that gap and decide what that limit is,

3 what is necessary in order to implement

4 the National Voter Registration form.

5 That's been clearly upheld by a number of
6 different Courts, that is the

7 responsibility of the agency. So that's

8 the task that is, in fact, before you.

9 COMMISSIONER HUNTER: Could |
10 make one more comment? | agree with
11 everything you said. However, | think
12 that whileit's true that the

13 constitutionality of the NVRA has been
14 upheld, it was upheld only to the extent
15 that it didn't impermissibly interfere

16 with the states' ability and right to set

17 itsown eligibility standards.

18 MS. HODGKINS: | don't think
19 there is any dispute on that point.

20 COMMISSIONER HUNTER: Itisa
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21 caveat, its been upheld, but only to the

22 extent it doesn't do that. And if we're
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1 over expansive, we could be running afoul

2 of the constitutional protection of the

3 states.

4 COMMISSIONER HILLMAN: Can|l
5 just ask for clarification; what would you

6 consider overly expansive? Y ou used that

7 term a couple times, and I'm not sure.

8 COMMISSIONER HUNTER: Weéll, to
9 be honest with you, | am having a

10 difficult time, and that's why | am glad

11 we're able to listen to some people later

12 this afternoon. Maybe they will be able

13 to help me understand.

14 | have adifficult time

15 understanding exactly what else we should
16 be in the business of putting on the form,

17 or requiring for acceptance, or dealing

18 with whether or not their voter

19 registration agency followed state law or

20 didn't follow state law. | don't see that
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22 And I'm not sure that Ms. Hodgkins is
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1 saying that those things are not. | think

2 sheis, but anyway, | have the caveat,

3 pretty much because | don't envision

4 exactly what we're talking about, but |

5 think that pretty much anything that goes
6 beyond just creating the federal form and
7 affixing state instructions to that is

8 outside of the scope.

9 Does that answer your question?

10 COMMISSIONER HILLMAN: Sort of.
11 It's creating the form, yes.

12 MS. HODGKINS: That's really

13 another question.

14 VICE-CHAIR RODRIGUEZ:

15 Mr. Cortes, do you have anything to add?
16 MR. CORTES: | guess| would

17 just add that the FEC, | think, took a

18 fairly limited approach in its regulatory
19 authority, but they did make decisions,

20 they did make policy decisions on things
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21 to not only include but exclude from the

22 form because they didn't believe that

file:/IIH|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (334 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt

168

1 certain things met or were necessary to

2 determine eligibility of the applicant,

3 such as gender, for instance. Thereisno
4 box or nowhere on the federal form to

5 include gender information regarding

6 naturalization, place of birth. Those

7 things are things that FEC made a

8 definitive statement that they didn't feel

9 those things were necessary to properly

10 administer elections or to assess the

11 eligibility of the applicant.

12 So they did, in those instances,

13 though it was limited, it was the decision
14 that the FEC made. It was based on their
15 determination. So, you know, they limited
16 themselves, but they did it through a

17 policy decision, not, | think, because the
18 NVRA told them that they couldn't. They
19 made the call to include or not include

20 those things.
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22 point isthey were responsible for
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1 interpreting the statute and making the

2 determination, whatever they felt they

3 believed fell within or without the

4 statute, and that isinherently the

5 authority of an agency that is given that

6 regulatory authority.

7 COMMISSIONER HILLMAN: So that
8 isour responsibility.

9 VICE-CHAIR RODRIGUEZ: Okay. |
10 will reserve my questions until after the

11 public input.

12 | will ask if anybody needs a

13 break now?

14 COMMISSIONER HILLMAN: Let me
15 ask one more question before we take a

16 break.

17 Can the EAC adopt regulations?

18 Assuming, and | don't assume anything, but
19 if we were to adopt in whole the FEC

20 regulations, could we do that without them
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21 being HAV A compliant; could we adopt

22 regulations and then make them HAVA
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1 compliant after the fact, or would we have
2 to make them HAV A compliant along the way?
3 MS. HODGKINS: | think |

4 understand your question. And | think

5 that the best case scenario is, obvioudly,

6 to have whatever it isHAV A compliant.

7 | guess the question is, does

8 the transfer mean that you adopt the

9 regulations. | think thereis some

10 inherent quality that these are yours.

11 COMMISSIONER HILLMAN: But
12 wouldn't that be the process, isn't that

13 what the process would be?

14 MS. HODGKINS: It would be,

15 essentialy, arelocation.

16 COMMISSIONER HILLMAN: No.
17 MS. HODGKINS: Otherwise, if you
18 are accepting in whole what has aready

19 been adopted by the FEC previoudly, |

20 don't know that you are making a
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22 regulations.
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1 COMMISSIONER HILLMAN: WEéll, so
2 the question is, should we be?

3 MS. HODGKINS: That'savery

4 good question.

5 VICE-CHAIR RODRIGUEZ: Arewe

6 in need of abreak or shall we keep going?

7 COMMISSIONER HILLMAN: We are so
8 far ahead of schedule.

9 CHAIR DAVIDSON: We havefive

10 speakers.

11 COMMISSIONER HILLMAN: Arewe
12 ahead of schedule? | think we're an hour

13 ahead of schedule or hour-and-a-half.

14 VICE-CHAIR RODRIGUEZ: Let me
15 call out the speakers and see who is here.

16 Jim Dickson, Myrna Perez, Scott

17 Novakowski, Nancy Tate.

18 COMMISSIONER HILLMAN: | saw
19 somebody go out, probably to call and see

20 where sheis.
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21 VICE-CHAIR RODRIGUEZ: David

22 Becker.
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1 CHAIR DAVIDSON: All right.

2 Let'stake aten-minute break and give

3 Mr. Dickson and everybody some time.

4 (Short Recess.)

5 VICE-CHAIR RODRIGUEZ: All

6 right. Arewe ready to start?

7 We have five speakers signed up

8 for public comment, and | want to thank

9 them in advance for participating today.

10 Y ou have four minutesin which to make the
11 presentation.

12 Our first speaker today isJim

13 Dickson with AAPD. Mr. Dickson.

14 MR. DICKSON: Thank you, very
15 much. | will be submitting written

16 materials to supplement what | am about to
17 say. For truthinlending, | was part of

18 the disability civil rights community's

19 leadership team which worked on the

20 passage of the Help AmericaVote Act. In
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21 fact, | have one of the pens that

22 President Clinton used when he signed the
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1 law which happened also to be on my

2 mother's birthday.

3 It was Congress's intent, which

4 was clearly articulated in the floor

5 discussion, that social service agencies

6 function as efficiently as the Department

7 of Motor Vehicleswhen it comesto

8 offering, collecting, and forwarding,

9 voter registration forms to the boards of

10 election. Thisis because Congress

11 recognized that in the cases with people

12 with disabilities and many poor people, we
13 have no reason to go to the Department of
14 Motor Vehicles. Thereisdatafrom New
15 Y ork City which shows a huge discrepancy
16 in the percentage of peoplein New Y ork
17 City who have drivers licenses or

18 non-driver ID. It isahuge disparity

19 compared to the percentage -- and we're

20 talking of poor people who have that DMV
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21 cards -- and the rest of the state.

22 In other words, Congress's fear
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1 wasthat if NVRA was focused just on DMV,
2 the legidlation might create a discrepancy

3 in the voter registration rate among poor

4 people and people with disabilities. And

5 very, very sad to say, because the agency

6 piece has not been implemented, or where

7 it has been implemented, it's really not

8 nearly enough. It'ssoppy, it's

9 minimalist, such a discrepancy has

10 occurred.

11 We have a greater percentage of

12 disabled and poor people who are not

13 registered as compared to the rest of the

14 population than we did when the NVRA was
15 signed into law on May 20, 1963 -- 1993.

16 We think that this absolutely hasto be

17 corrected. It would be very, very helpful

18 if the EAC would issue best practices.

19 There are some places which have made

20 serious attempts. Unfortunately, very
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1 Department of Motor Vehicles. And we

2 think that those states should be looked

3 at, and best practices should be issued.

4 The last point that | want to

5 make this afternoon is, those of us who

6 were involved in the creation of the Help

7 America Vote Act had thought and expected
8 that the requirement for an electronic,

9 interactive voter registration database

10 would address this. And yet again, we

11 have been serioudly, seriously

12 disappointed, to put it mildly.

13 Thereal crisisthat we have as

14 a country isthe lack of participationin

15 our electoral system. And the lower voter
16 registration rates amongst people with

17 disabilities and amongst poor people are a
18 significant reason at a time when this

19 nation is, for thefirst timein our

20 history, looked on poorly by the rest of

file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (349 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt

21 the world.

22 We have to repair that. And one
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1 significant step that the elections

2 community can do isto solve this lack of

3 participation in implementing the will of

4 Congressin disability and social service

5 agencies will be a huge step so that we

6 can hold our heads up in the face of the

7 rest of the world and say we're the

8 healthiest democracy on the planet.

9 Thank you, very much.

10 VICE-CHAIR RODRIGUEZ: Thank
11 you, Mr. Dickson.

12 Our next speaker is Myrna Perez.

13 Ms. Perez is counsel at the Brennan Center
14 for Justice at NY U School of Law.

15 MS. PEREZ: Thank you for having
16 metoday. Thereisalot that could be

17 said on the topic of EAC regulatory

18 authority on NVRA, but | am going focus on
19 two specific issues. First, isthe ways

20 in which EAC can affect the goals of the
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22 it'sregulatory authority, and the second
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1is, | want to discuss the federal forum.

2 Jim Dickson did an excellent job

3 of explain the need for increased NVRA

4 compliance. 1I'm not going to belabor that
5 point so you saved me afew seconds. But
6 in addition to best practices, which we

7 would agree could be done by the EAC,

8 there are other things relevant to the

9 actions that the EAC currently does with
10 respect to information-sharing things that
11 can be tweaked and things that could be
12 built upon that would be helpful to other
13 states.

14 For example, encouraging the

15 sharing of information with respect to

16 training, of course material, of training

17 schedules, among the states that currently
18 do NVRA compliance well were made
19 available, then perhaps other states would

20 have something they can build upon and
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22 scratch.
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1 Another thing the Brennan Center
2 believes could be doneisto tweak the

3 current survey that is sent to the state

4 as part of the biannual report to reflect

5 issues that are relevant today, like, for

6 example, why are so many voter

7 registration applications being rejected,

8 what isthe cause. Perhaps that would

9 reveal whether there are database design
10 problems, problems were matching criteria,
11 or problems with usability in forms,

12 Another thing the EAC could do
13 very easily would be to issue state report
14 cards. Theinformation is aready there
15 in your annual report. It would not be
16 horribly difficult to compileit by state,
17 especialy sinceit is already donein the
18 context of years, in many respects, and
19 let states know how they are doing with

20 respect to other states, and how they have
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22 Y ou could do an absolute
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1 performance, arelative performance. You
2 could decide to issue to the actua chief

3 election officer or include it asan

4 appendix in your biannual report so it

5 would be available to the public and

6 Congress.

7 The second thing | am hoping to

8 discuss or | would like to discuss with

9 you isthe federal form. The thing that

10 isvery, very important is for everyoneto
11 remember that there are exceptions to the
12 APA notice and comment process, but these
13 exceptions cannot be interpreted to

14 swallow therule. There should be a

15 presumption that notice and comment is
16 what is going to happen with respect to
17 changesto the federal form. And inthe
18 event that there is not notice and

19 comment, it needsto be for avery, very

20 good reason, and there needs to be some
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22 those categories are.
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1 And to that end, the Brennan

2 Center would recommend defining certain
3 categories that may be of the types of

4 changes that you may need to make that

5 could have public weigh-in, and decide

6 whether these categories were

7 appropriately identified, and then limit

8 the lack of notice and comment

9 specifically to those particular

10 categories. Now, some of the ones that
11 may work for thiswould be, for example,
12 like obvious spelling errors, grammatical
13 errors, unintentional format changes,

14 perhaps changes to the mailing addresses
15 of statesin either the general or the

16 state instruction forms. We're looking

17 for information that is easily verified

18 and that people can agree upon rather

19 easily that thisis not going to mislead

20 the public or subject the EAC to some sort
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1 But having said that, there are

2 certain categories that the Brennan Center
3 believes must be subject to notice and

4 comment, and that would include changes
5 made to the application, redesigning the

6 form. It hasto deal with design, and

7 accessibility, and readability, and the

8 public should always have an opportunity
9 to weigh into that.

10 Also, changes to the substantive

11 information to the general instruction and
12 state instructions, those are also kinds

13 of things that should have some sort of
14 notice and comment because we've seen
15 thereisagreat deal of controversy and
16 disagreement as to how a particular law
17 should be interpreted, and it will

18 consistently change, depending on what
19 state has itsreview. Experts and the

20 public should comment on what they think
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22 the form.
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1 VICE-CHAIR RODRIGUEZ: Thank

2 you, very much. May | ask you to sitin

3 the front row, just in case we have

4 questions for you.

5 MS. PEREZ: | am happy to do

6 whatever you ask. Thank you. | am at

7 your service.

8 CHAIR DAVIDSON: Mr. Novakowski,
9 from Demos, A Network for Ideas and

10 Action.

11 MR. NOVAKOWSKI: Good afternoon.
12 My name is Scott Novakowski, senior policy
13 analyst at Demos: A Network for Ideas and
14 Action. Demosis a non-profit,

15 non-partisan research and advocacy center,

16 dedicated to helping Americareach its

17 highest democratic ideals.

18 For the past two years, | have

19 worked as part of a coalition team, Demos,

20 ACORN, Project Vote, and now Lawyers
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22 working to ensure full implementation of
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1 the public assistance requirements of the

2 NVRA, which, we have found to be lacking.
3 The NVRA gave the Federal

4 Elections Commission authority to make
5 regulations concerning aspects of the law.
6 Specifically, we believe EAC hasthe

7 authority to adopt regulations under the

8 NVRA with respect to the national mail-in
9 voter registration form and reporting of

10 information for the EAC annual report to
11 Congress, just as the FEC did prior to

12 HAVA.

13 While we expect the bulk of the

14 discussion to be surrounding the adoption
15 of regulations concerning the national

16 mail-in form, we also encourage EAC to
17 accept public comments on additional

18 possible regulations specifically

19 governing the EAC's biannual report to

20 Congress. To the extent thiswould
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1 regulations, we believe it's worth the

2 additional time and study required.

3 As| mentioned, under NVRA, EAC
4 clearly has regulatory authority, when it

5 comes to the Commission, to report to

6 Congress. The EAC'sreport is one of the
7 only research projects to collect and

8 present in a centralized fashion

9 comprehensive information on voter

10 registration. Unfortunately, going back
11 to the years when the report was done by
12 FEC, its been plagued by incomplete

13 reporting, and in some cases, no reporting
14 at all. To correct this problem, we

15 recommend that the EAC use it's regulatory
16 power with respect to the reporting to

17 include within the report alist of states
18 that have provided incomplete data or

19 failed to provide data at all.

20 To further ensure enforcement of
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1 Justice, at a minimum providing the

2 department with such alist would assist

3 them in determining whether follow-up

4 contacts or investigation should be

5 commenced to determine the reasons why

6 states are failing to report.

7 And then, finally, we strongly

8 recommend that the EAC use its authority

9 under NVRA to help improve compliance with
10 public assistance requirements of the law.

11 NVRA states that the EAC shall provide

12 information to the states with respect to

13 the responsibilities of the states under

14 thisact. Demos strongly encourages the

15 EAC to issue best practices on NVRA public
16 assistance, voter assistance

17 implementation. Over the past couple

18 years doing this work, we have had quite a
19 bit of interaction with states and have

20 developed a state of best practices that

file:///H|/Website/Updates/2007%20M estings¥620and%20Hearings/090607%20transcript.txt (369 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt

21 we believe will increase voter

22 registration with public assistance

file:/IIH|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (370 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt

186

1 agencies.

2 Those best practice are included

3 in my written testimony. | won't go

4 through them now, but Demos is definitely
5 available for further discussion on those.

6 We applaud EAC for holding

7 today's hearing and hope you seriously

8 considering the recommendations. Thank
9 you.

10 VICE-CHAIR RODRIGUEZ: Thank
11 you. If you would you stay in the front

12 row.

13 Ms. Nancy Tate, Executive

14 Director, League of Women Voters.

15 MS. TATE: Thank you. The

16 League of Women Voters of the United
17 States believes that the voter

18 registration process is one of the most

19 important aspects of the election

20 administration system, but we believe that
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22 believe there are some important issues
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1 regarding the process that the Commission
2 should review.

3 The league urges the Commission

4 to look carefully and comprehensively at
5 voter registration systems asawholein

6 determining what steps to take to improve
7 implementation of NVRA. At that point,
8 the Commission will be better able to

9 determine what responsibilities and

10 authority it has under NV RA that can be
11 best employed to implement needed

12 improvements,

13 Asyou consider voter

14 registration systems, we ask that you make
15 ample room for the public to participate.
16 In ademocracy, election systems need to
17 have the support of the public and they
18 need public legitimacy. Because

19 registration impacts every voter, it is

20 especialy important throughout your
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1 diverse individuals from around the

2 country.

3 HAVA and the NVRA do provide the
4 Commission with authority to improve voter
5registration systems. Under HAVA, the

6 Commission can act, quote, "only with the
7 approval of at least three of its

8 members’, end quote. This precludes any

9 acts by staff of the submission or by

10 individual commissioners, unless

11 explicitly authorized by the authority for
12 the Commission as awhole to act by

13 issuing guidance best practices, or

14 statements by commissioning studies and
15 holding meetings, provides important

16 authority.

17 The Commission, as awhole, also
18 has aformal regulatory authority under

19 NVRA pursuant to the Administrative

20 Procedures Act to develop the mail-in
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1 The league strongly urges the

2 Commission to develop internal procedures
3 for invoking its authority under HAVA and
4 NVRA. At aminimum, these procedures

5 should be made public and provide for

6 public participation at appropriate steps

7 in the decision-making process. They

8 should provide clear direction to staff,

9 and they should be consistent with the APA
10 and the procedures of similarly situated

11 agencies.

12 The Commission has now reached a
13 point in its own development that clear

14 and public procedures are needed. In our
15 view, the NVRA has not fulfilled its

16 promises because of the way it isbeing

17 implemented or not being implemented

18 around the country. We believe the

19 Commission has an opportunity to ensure

20 better voter registration opportunity for
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1 maintained.

2 There are three issues that we

3 would like to bring to your attention.

4 First, we believe there is room for

5 improvement in the management of the

6 statewide voter registration databases.

7 Astechnology develops, it should be

8 possible to better integrate the

9 registration databases with those of other
10 agencies, such as the departments of motor
11 vehicles. It should be possible to

12 develop better, more accurate matching
13 systems for data from a variety or

14 sources, and it should be possible to

15 guard against erroneous purging.

16 Second, several states have

17 imposed severe restrictions on third-party
18 voter registration efforts. 1n 2005, the

19 League of Women Voters of Floridawas

20 forced to stop al its voter registration
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1 resulted in bankrupting that eague.

2 The Florida league was able to block this
3 unreasonable restriction in the courts,

4 but unfortunately, thisis not an isolated

5 example.

6 Organizations such as the league

7 are crucial to assuring that voter

8 registration is available to every voter.

9 The facts also show that the league and

10 others are key to ensure that minority

11 voters have access to registration. In

12 2004, 15 percent of African-American and
13 Hispanics had been registered to vote as a
14 result of an organized drive, arate much
15 higher than the 8.9 percent for white

16 voter.

17 The mail processis one of the

18 areas under your jurisdiction and

19 authority. We help you will give

20 attention to that since twenty percent of
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22 Thirdly, the league is deeply
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1 concerned that the NVRA is not being

2 implemented in the social service

3 agencies. The numbers suggest that is

4 very weak in al those respects, and |

5 agree with earlier speakers, thisisan

6 area that needs significant improvement.

7 Asthe Commission considersits

8 next steps regarding administration of the
9 NVRA, we ask that you keep these three
10 substantive concernsin mind, and we urge
11 that you develop public procedures to

12 ensure clear and consistent administration
13 of the Commission's responsibilities.

14 Thank you for this opportunity.

15 VICE-CHAIR RODRIGUEZ: Thank
16 you. | will ask you to stay close.

17 David Becker, Director,

18 Democracy Campaign, People for the

19 American way.

20 MR. BECKER: Good afternoon.
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1 interesting discussion that happened

2 earlier, | had extensive prepared remarks.
3| am going to have use half of thoseto

4 address the issues that | think came up

5 earlier today that | think were very

6 important.

7 In my experience having served

8 asasenior tria attorney in the voting

9 section of the Justice Department for

10 seven years and now serving as the

11 director of the Democracy Campaign, People
12 for the American Way, | think there are

13 three areas that | would like to highlight
14 for you all that | think need alot more

15 development before an important decision,
16 such as atering or adopting regulations

17 regarding NVRA for thefirst timein this
18 agency's history, should be considered.

19 First, the scope of authority to

20 regulate regarding NVRA. | think thereis
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22 that the NV RA isthe constitutional
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1 exercise of Congress's authority.

2 Commissioner Hunter, you raised a very

3 good point when you suggested that that

4 authority to regulate this agency's or

5 FEC's authority prior to HAVA, the

6 authority to regulate in this area,

7 however, is serioudly limited. And |

8 would agree with that. | think thereisa

9 serious limitation on the ability of this

10 agency to regulate in this area.

11 Primarily, the specific regulations that

12 would be permitted would be related to the
13 creation of a national mail voter

14 registration form.

15 Also, I'd like to highlight the

16 fact that any regulations that do occur

17 could not conflict with the express and

18 unambiguous language of the statute. This
19 might be an area on which | respectfully

20 might disagree with you, Commissioner
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22 2's ability to moderate Congress's
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1 authority under Articlel, Section 4

2 regarding its authority to regulate

3 federal elections. | think that,

4 consistently, that Articlel, Section 4

5 authority, Congress has been consistently
6 held to be very broad. Supreme Court -- |
7 don't know the exact number, but it's over
8 ten cases held that authority to be very

9 broad and clear. Courts have agreed and
10 have not found that Articlel, Section 2
11 moderates that broad thorn.

12 Oneexample | givetoyouis

13 ULKHAVA. ULKHAVA isthe statute that
14 authorizes and requires states to accept
15 absentee ballots from overseas for

16 military voters. If astate decided that

17 it wanted to, for residency purposes, no
18 longer allow a citizen who was living

19 overseas to vote by mail, that state does

20 not have the power to do that in federa
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22 constitutional exercise of Congress's
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1 authority to regulate elections under

2 Articlel, Section 4.

3 Similarly, NVRA, you have

4 authority to put out a mail voter
5registration form. The statuteis

6 ambiguous. Thereisno authority for

7 states to choose to reject that form or

8 condition its acceptance or any additional
9 qualification. And | would suggest to you
10 it would probably be outside the authority
11 granted to you under NV RA to regulate, if
12 you were to permit statesto at condition
13 its acceptance on qualifications that

14 aren't actually included in the form

15 itself.

16 | will quickly go through my

17 other two points since my first one took
18 about four minutes. Second, as

19 Commissioner Hunter pointed out during one

20 of the questions, the Arizona letter was a

file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (391 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt

21 policy determination, and you, Ms.

22 Hodgkins, aswell. And | think it would
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1 not do justice to the EAC's credibility to

2 reverse policy determinations that have

3 been made previously while litigation

4 regarding application of those policy

5 determinations is ongoing, and all appeals
6 are exhausted, and final judgement is

7 issued and appeals exhausted. | think

8 stake holders have aright to expect some
9 level of consistency from an agency and
10 know that the legal analysisthat's

11 occurred has been thoughtful and reasoned,
12 and that they can expect when you tell

13 them something, that's the way they are
14 going to apply, and that you are not going
15 to change that based on the ruling of one
16 Court in one particular situation.

17 I'd like to talk about one

18 example of that. Outside of Arizona, as
19 you know, thereisacase going onin

20 Missouri right now, a case regarding
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22 maintenance provision. That caseand a

file:/IIH|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (394 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt

198

1 case that was in final judgement where the
2 Federal Government was a party, and the
3 case where discovery was completed. They
4 are appealing the case going forward,

5 maintaining a consistent position.

6 Although | may not agree with that

7 position, and | don't, the consistency is

8 something that | think isimportant. And
9 until they have exhausted their appeals, |
10 think it's very unlikely they will switch
11 their position on that. | think that's

12 generally the policy for an agency. If an
13 agency were to adopt a position where it
14 reversed it's position based on

15 preliminary ruling or even afina

16 judgement by a higher court in Missouri,
17 for instance, | think you could expect

18 that the Secretary of State in Missouri,

19 who is a defendant, would request a

20 similar ruling from this agency, asking
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22 DOJiswrong, based on the Court's ruling,
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1 and | think she would be entitled to it.

2 And that could do damage to the DOJ's

3 ability to further litigate.

4 Finally, it wasn't clear from the earlier

5 published postings this morning. And the
6 discussion | have been present for has

7 beenredly very enlightening, and |

8 appreciateit. |1 know the agency has

9 adopted a new transparent policy. We very
10 much applaud that, appreciate all your

11 efforts to adopt that more.

12 | would urge that it would be

13 best for us, to terms of developing

14 testimony in these areas, providing you

15 with some kind of advice and comment if we
16 could get specifics earlier onin the

17 process. As| stated, | wrote some of the
18 written testimony out. A lot of the

19 concerns | had were, honestly, addressed.

20 | think you are admirably trying to make
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22 appreciate that. And | had concerns prior

file///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcript.txt (398 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt

200

1 to coming here there was going to be a

2 real rush to judgement on this, that there
3 was not going to be as thoughtful a

4 process, and it's very clear you intend it
5to be. | am grateful for that. | look

6 forward to, as you consider making these
7 changing and adopting regulations for the
8 first time under NVRA, making sure that
9 it's done right, and not necessarily that

10 it's done fast.

11 Thank you, and | am able to

12 answer any questions.

13 VICE-CHAIR RODRIGUEZ: Thank
14 you, Mr. Becker.

15 Does anyone have any questions
16 for any of our speakers? Julie, do you
17 want to add anything before we start

18 taking questions?

19 Commissioner Hillman.

20 COMMISSIONER HILLMAN: It'sa
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21 two-part question. They arejoined and |

22 don't think they can be separated. It
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1 getsto sort of the tail end of the

2 discussion Commissioners were having

3 before we received the presentations from
4 the five of you, and that is, whether you

5 would see afundamental differenceif the
6 EAC were to describe its process as the

7 existing NV RA regulations being

8 transferred to EAC, for EAC to begin its
9 longer process, or if the EAC wereto

10 adopt the existing regulations, whether
11 EAC can, in fact, make changes to

12 regulations that it has not adopted. And
13| don't know whether there is a nuance
14 there that the groups would be concerned
15 about.

16 If the EAC, whether through

17 adoption or transfer, were to take the

18 existing NV RA regulationsin whole and
19 only change the name of agency and address

20 so that it would be appropriately parked
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22 did that without public notice and public
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1 comment, would that give any of you

2 heartburn? So | would ask, in particular,
3 Mr. Becker and Ms. Perez.

4 MR. BECKER: ThisisDavid

5 Becker again. Heartburn might be too

6 strong aword. | think, certainly, simple
7 transfer every time of the regulations

8 poses less of a concern and would, in our
9 view, require alower level of scrutiny

10 than adopting wholly new regulations.
11 However, | would suggest that |
12 think even in that circumstance, it would
13 be best, for reasons of transparency and
14 credibility, to go through arobust public
15 comment period. | think it's been along
16 time since those regulations were first

17 adopted. HAV A has passed since then, as
18 was clear from Ms. Hodgkins' testimony,
19 there have been issued, that have

20 developed over time that were not as
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21 prominent back in 1994. And so | would

22 urge that there be a very robust public
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1 comment period, and there not be any

2 attempts to speed the process through on
3that. | think it'simportant.

4 COMMISSIONER HILLMAN: Onthe
5 transfer.

6 MR. BECKER: Thereisno

7 question that the level of public comment

8 might not need to be equal of that of

9 adopting completely new regulations, but

10 it would do the whole process a disservice
11 to go through the minimum public comment
12 at the same time.

13 | think there is an intermediate

14 level of scrutiny that we could apply

15 where the public could have ample timeto
16 provide comments for you al to ask

17 questions. So | would encourage that. In
18 generd, it's always better. It's now

19 been, | think, ailmost five years of this

20 agency's existence without the regulations
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21 applying to this agency, unless| am

22 mistaken. You can correct meif I'm
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1 wrong. Three. Three's closer to five, so

2 it would be better, | think, to, again,

3 get thisright. Again, that might not

4 require full public comment. It might not
5 require 28 months of comment, but it would
6 require a substantial amount of time so

7 that you would be sure that everyone who
8 needs to be heard on thisis being heard.

9 COMMISSIONER HILLMAN: Ms.
10 Perez, | am interested in acomment on

11 that from you as well.

12 David, before you leave, do you

13 see adistinction between the terminol ogy
14 adopt and transfer back? Should the EAC
15 be adopting or should the EAC be

16 transferring?

17 MR. BECKER: I'd probably want to
18 do some additional research on that, from
19 an administrative law perspective. 1'd be

20 happy to get an answer back to you in
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21 writing because | think that's an

22 important distinction.

file:/IIH|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt (408 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings¥20and%20Hearings/090607%20transcript.txt

205

1 COMMISSIONER HILLMAN: Thank
2 you. Did | mispronounce your name?

3 MS. PEREZ: ItsPerez. |

4 actualy have little to add, but one thing

5 that | do think that this discussion has

6 illustrated iswhat | would call like --

7 sort of not being cute, and | think that's

8 what's sort of very important with respect
9 to the APA exceptions. It'sreally

10 important to think about what the issueis
11 and not see how interpreting labeling one
12 way versus labeling something another
13 changes the situation because it's not a

14 matter of alabel. It's amatter of

15 substance.

16 This could particularly be

17 problematic under the exceptions because
18 there is enough case law for someone to
19 pull out their hair over what is actually

20 binding. The best way isto play it safe
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21 and let the public comment. Y ou can never

22 go wrong with an abundance of caution,
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1 especially on something like that.

2 COMMISSIONER HILLMAN: What
3 about on the issue of transfer versus

4 adoption?

5 MS. PEREZ: | am also not an

6 admin lawyer, but I'd be happy to research
7it.

8 VICE-CHAIR RODRIGUEZ: | would
9 like to just read the proposed motion that

10 we're considering. It's not on the table

11 now, but just so it's perfectly clear, the

12 motion would be, if it were offered by one
13 of the Commissioners, | move that the EAC
14 direct its staff to work with the FEC to

15 enter into ajoint rulemaking to transfer

16 the FEC regulations on the National Voter
17 Registration Act to the EAC, and that the
18 EAC staff be directed to take whatever

19 steps are necessary to establish a CFR

20 site for the EAC to obtain concurrence of
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21 the FEC, and to transfer these regulations

22 to EAC.
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1 COMMISSIONER HUNTER: Can | make
2 acomment on that? Yes, | think | might

3 need to change that.

4 MS. TATE: Go ahead. | was

5 going to go back to the earlier question.

6 VICE-CHAIR RODRIGUEZ: Please
7 do.

8 MS. TATE: | don't havean

9 opinion and | am not alawyer so | am not
10 going to weigh in on the transfer issue.

11 But in terms of the public comment, |

12 would tend to agree with the two previous
13 speakers on that particularly in light of

14 the value of being able to take advantage
15 of the opportunity to see what the public

16 thinks about existing components of the

17 regulations, because it would be unclear,
18 of course, whether you were intending to
19 change anything.

20 Certainly, nobody wants to make
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21 work for the sake of making work. But as

22 it has been noted, since there's been a
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1 number of years, it could present a

2 positive opportunity to hear what concerns

3 there are out there that could influence

4 your thinking down the road about areas

5 you might want to go back and look at in a

6 more substantive way.

7 VICE-CHAIR RODRIGUEZ:

8 Commissioner Davidson.

9 CHAIR DAVIDSON: Theonething
10 that | guessis confusing to me, with the

11 transfer, | see that's changing of the

12 address and the agency's name. | agree

13 with you, public comment, even making it
14 HAV A compliant, and that's much faster, as
15 our staff indicated, afaster moving type

16 process. And at that time, there would be
17 really some substance, the public even

18 making comments on HAV A or anything else
19 inthe future. | would think that that

20 would be the real opportunity to get,

file:///H|/Website/Updates/2007%20M estings¥620and%20Hearings/090607%20transcript.txt (415 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt

21 excuse the phrase, more of the meat of the

22 subject out there at that time.
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1 How do you fedl about that? Would

2 just getting it in our hands, that's one

3 issue, and then moving forward, obviously,
4 making it HAVA compliant, asindicated in
5 our testimony earlier that we wanted to

6 do, would be the first step. And that

7 wasn't as long of a process as doing any

8 type of new rewrite or whatever.

9 MS. TATE: Wéll, asl indicated

10 before, we're basically supportive of

11 public input in as many parts of your

12 process as possible. |f you determine

13 that all you are changing is something as
14 simple as the name, and you decide that's
15 not the best use of your time, then |

16 guess that would be your decision.

17 Unfortunately, | missed your earlier

18 discussions so | am not as aware what you
19 may have indicated on what your future

20 plans are. But at the moment, | don't
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22 is some possible myth created switching it
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1 over, people not understanding what the

2 ramifications are. So you would need to

3 have some amount of explanation laying it

4 out in atransparent way so people

5 understand how this step fits into your

6 longer step, and when you would be getting
7 public input.

8 VICE-CHAIR RODRIGUEZ:

9 Commissioner.

10 COMMISSIONER HUNTER: | havea
11 comment but first | would like to ask Ms.

12 Hodgkins, | think you may have mentioned
13 thisin your testimony, | can't remember.

14 1f she could elaborate on what she learned
15 from other entities of the Federal

16 government. At least from my perspective,
17 | wastold and if you believethat it is

18 accurate to say that the regulations

19 should be in EAC's own chapter of the CFR,

20 in order to do varied administrative
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22 State's address, if you believe that it
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1 should in our chapter in order to do

2 something purely administrative like that,

3 then this almost by definition has to be

4 thefirst step.

5 Sovyoutransfer it into our chapter.

6 Y ou can do very minor administrative

7 things like that, and then openit up to

8 public comment, as has been discussed. |

9 don't think anybody isinterested in not

10 receiving public comment.

11 My only potential concern that

12 could be categorized as something we could
13 do more quickly is ensure we can do very
14 small things, like changing the address.

15 And | think Ms. Hodgkins might have some
16 examples of other entities that have done
17 this sort of thing when Congress has

18 transferred authority from one entity to

19 another, which has happened, aswe all

20 know, numerous times, and the best example
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22 MS. HODGKINS: Thanksfor the
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1 segue because the two examplesthat | do
2 have herein front of me follow the

3 implications of the Homeland Security Act
4 in the transfer either from the Department
5 of Treasury to the Department of Justice

6 or from the Immigration and Naturalization
7 Service to Homeland Securrity.

8 And so in those instances, |

9 believe, actually, in both these

10 instances, the receiving agency only

11 adopted a portion of the regulations that
12 the other entity had because there was

13 only aportion of the function of the

14 transfer, but thereisavery -- asyou

15 can see, this one's about twenty pages

16 long, a notice explaining what the

17 transfer is about, why it was required,

18 etc. And it does explain in more detall

19 aswell why they only adopted portions of

20 the regulations of the transferring
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22 Now, in oneinstance, it was
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1 done as ajoint rulemaking activity

2 because Department of Treasury and

3 Department of Justice both existed as

4 agencies prior to, whereas in the other

5 instance where it went from a division of

6 INS to Homeland Security, there was a new
7 creation there. | think that's why there

8 is adifference why one was done asjoint

9 rulemaking.

10 COMMISSIONER HUNTER: Isit
11 accurate to say in either of those

12 examples of substance of any rule that was
13 amending; is that accurate?

14 MS. HODGKINS: That's correct,
15 that's correct.

16 VICE-CHAIR RODRIGUEZ: | will
17 mention now that the advancement project
18 submitted written comments and so did

19 Project Vote. Both of these availableto

20 the public, both of these available to the
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21 folksin the room. We will make them

22 available by the end of the meeting.
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1 Arethere any other questions?

2 Mr. Wilkey, do you have any other

3 questions.

4 MR. WILKEY: Wéll, I'm not going
5 to ask anon-lawyer to enter into the

6 legal discussion. | will just let the

7 legal department get involved in that. As
8 | mentioned to you on the break, itis
9likedgavu; 17 years ago | wasinvolved
10 with thislaw and, in fact, served on the
11 committee of the FEC to help develop those
12 regulations. And | know there was a great
13 deal of work put into the area of what was
14 on the form, what should be on the form
15 and so on, with the states. | will tell

16 you just for the record, my particular

17 interest in the whole subject something
18 that | have been screaming about for all
19 of these 17 yearsin alot of different

20 areas, is that that form, whatever happens
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22 every individual who picksit up can read
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1it, understand it, fill it out, and submit

2 it without any problem.

3 And secondly, to bolster the

4 argument of Mr. Dickson, that wefind a
5way, and | realize thisis not part of the

6 regulatory process, that we find a way

7 finally to do our level best in the area

8 of best practices or otherwise to make

9 sure that the full engagement of state

10 agencies, not just DMV, beinvolved more
11 efficiently in the role that was

12 envisioned by this law.

13 Those are the two aress.

14 Certainly, as we go around this road, that
15 | will be paying particular attention to.

16 | will leave the regulatory debate between
17 you and our legal counsel.

18 VICE-CHAIR RODRIGUEZ: Thank
19 you.

20 I'm going to take a moment
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22 the Commissioner on the steepest learning
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1 curve here today, and | want to thank

2 everybody for their participation, for

3 thelr comments, and for participating in

4 my edification.

5 Would anyone like to make a

6 motion at this point?

7 COMMISSIONER HUNTER: | movethe
8 EAC find the transfer of FEC to the EAC

9 section of the CFR does not require notice

10 and comment or posting for 30 days, that

11 this action is unnecessary since these

12 regulation respect adopted by the EAC

13 through a notice and comment procedure and
14 would run contrary to the public interest,

15 and that additional public notice and

16 public comment would unreasonably delay
17 the ability of the EAC to consider changes
18 to the national voter registration form

19 needed for the upcoming elections.

20 CHAIR DAVIDSON: | will second
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22 VICE-CHAIR RODRIGUEZ: And then
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1 discussion on the motion.

2 COMMISSIONER HUNTER: Theonly
3 comment is, it isreiterating what | said

4 earlier. | am not in favor of not having

5 public comment as a default, but our

6 research indicates thisis the best way to

7 move forward to put thisin our chapter to

8 make changes to the form and then have a
9 further process for public comment.

10 CHAIR DAVIDSON: | also seethat
111 think it'simportant to note that this

12 isonly a change of address and change of
13 agency, that in moving forward, | also

14 agree with the public comment, that it

15 should be a very open process, and that we
16 should have area public comment period.
17 | do see that there's some issues that

18 possibly could come up before the election
19 that we maybe shouldn't be taking that

20 long to get it into our agency. So that
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21 ismy discussion and | do view thisasa

22 transfer, only as atransfer.
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1 COMMISSIONER HILLMAN: My
2 comment on this, that that's a different

3 motion than the one that | heard the

4 Vice-Chair share, that we would be

5 considering, and | just have to say that |

6 could not support that motion that's on

7 the floor now.

8 VICE-CHAIR RODRIGUEZ: | will
9 explain thereis alittle bit of not

10 confusion right now, but the order of the
11 motions that we were going to consider.
12 The motion Commissioner Hunter made
13 before, the motion to transfer, and so

14 this motion basically says that the EAC
15 finds that the notice and comment and

16 posting for 30 days is unnecessary, so

17 just in terms of clarification.

18 COMMISSIONER HUNTER: The
19 question to Ms. Hodgkins, do you think

20 that's the appropriate order to be
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22 MS. HODGKINS: Wéell, | don't
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1 know that it matters which order you take

2 up the motions. If you desireto go

3 through atransfer process like the one

4 that | described involving the Homeland

5 Security Act, Title5-- I'm sorry. Title

6 5, Section 553 does require afinding by

7 the agency that that publication and

8 notice is unnecessary. So if you desire

9 to go through that process, you would have
10 to make afinding.

11 Now, if you don't desire to go

12 through that process, if you want to go

13 through a full rulemaking process,

14 including notice and comment, publication
15 for 30 days, etc., then obviously you

16 don't have to make a finding.

17 COMMISSIONER HUNTER: Okay.
18 Thank you.

19 VICE-CHAIR RODRIGUEZ: | have a

20 question for our general counsel. Can we
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22 comment or the posting?
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1 MS. HODGKINS: It would be

2 unnecessary. | think | understand your

3 question. If you decide to go through a

4 notice and comment period, thefinding is
5 unnecessary. If you desireto usethe

6 exemption that is under Section 553, then
7 you do have to make afinding.

8 VICE-CHAIR RODRIGUEZ: And
9 earlier you advised us to take this step

10 to use the language impracticable,

11 unnecessary, or contrary to the public

12 interest, and that's the status quo.

13 MS. HODGKINS: No, that isthe
14 exception. The status quo would be a

15 minimum of 30 days publication for public
16 comment.

17 VICE-CHAIR RODRIGUEZ: And
18 Commissioner Hillman has indicated that
19 she's not in favor of the motion.

20 Based on the testimony today and
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21 particularly apoint that Ms. Tate made

22 she wasn't here for the morning's
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1 discussion and she doesn't know what our
2 future plans are, | think you said most

3 people don't know what our future plans
4 are, and you are correct. We made alot

5 of progress this morning, but it seemsto
6 me that because most people don't know
7 this current thinking by the Commission,
8 that maybe it's wise to post, to lay out

9 our plans, and to go ahead and notice our
10 change and post.

11 COMMISSIONER HILLMAN: | havea
12 question. Well, it ison this motion. My
13 question is, the Commission still hasto
14 take action to direct staff to begin

15 discussions with FEC about the transfer?
16 MS. HODGKINS: That's correct.
17 It would still be arulemaking activity.
18 It would be ajoint rulemaking activity,
19 so you would want to instruct usto take

20 that action on your behalf and to consult
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22 CHAIR DAVIDSON: If thismotion
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1 passed, would that be the second motion

2 that the Commission should be making, is
3 to direct the staff to move forward to

4 work with the FEC?

5 MS. HODGKINS: Regardless of

6 whether the motion on the table passes or
7 fails, you would still need to address

8 that motion.

9 VICE-CHAIR RODRIGUEZ: Isit
10 possible that FEC might say we really

11 encourage you to go through the full 30
12 days notice and posting?

13 MS. HODGKINS: That's absolutely
14 possible. Likel said, | have only had

15 exploratory conversations.

16 VICE-CHAIR RODRIGUEZ: And
17 that's because the Commission hasn't

18 acted?

19 MS. HODGKINS: Correct.

20 MR. WILKEY: | do havea
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22 Commission would have to say the motion
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1 passed that we the staff enter into

2 discussions with the FEC. The FEC would
3 formally have to take a vote.

4 MS. HODGKINS: I'm not going to
5 speak for what the FEC would have to do in
6 terms of that. They may, in fact, think

7 that's what they need to do, but that's up

8 to them to make that decision.

9 MR. WILKEY: All right. Just

10 clarification.

11 VICE-CHAIR RODRIGUEZ: Where's
12 Professor Lubbers. Okay. Well, then, are
13 we ready to vote on the motion on the

14 floor to suspend or to find that we do not
15 require notice and comment on posting for
16 the transfer action?

17 Okay. All thosein favor of the

18 motion, indicate by saying 1?

19 COMMISSIONER HUNTER: I.

20 VICE-CHAIR RODRIGUEZ: All those
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22 COMMISSIONER HILLMAN: Nay.
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1 VICE-CHAIR RODRIGUEZ: | will
2 join Commissioner Hillman in the no vote,
3 again, based on my earlier comment.

4 We're now ready for the next

5 motion.

6 CHAIR DAVIDSON: | havea

7 question. Shouldn't we be making some

8 type of a motion on how we proceed in the
9 comment period to move forward so that we
10 can start the process?

11 COMMISSIONER HILLMAN: Wéll, my
12 understanding and what | am appreciating
13 isthe need for EAC to begin the process

14 to move the regulations from FEC to EAC.
15 And that was the discussion before, about
16 whether it sends asignal one way or the

17 other, if we say we're doing atransfer of

18 the regulations versus EAC is adopting

19 those regulations. And I'm not sure that

20 | have heard alot of clarity about that,
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22 this process started.
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1 | would say, however, that the

2 language you read earlier, Madam

3 Vice-Chair, | believe the last part of

4 that language said and to transfer these

5 regulationsto EAC. That sounds directive
6 to me. That sounds like these regulations
7 are going to get transferred without

8 notice and public comment. And so whether
9 we take a two-step action or one-step

10 action by adding language to say public
11 notice and comment, I'm not sure because
12 I'm not sure what joint rulemaking means.
13 Do we have the latitude to agree

14 with FEC; is there a prescribed procedure
15 that tells FEC to do exactly what EAC is
16 doing. | mean, | don't understand what
17 that is.

18 MS. HODGKINS: Just asone

19 agency can enter into its own rulemaking

20 agent activity, two agencies can join

file:///H|/Website/Updates/2007%20M eetings¥620and%20Hearings/090607%20transcript.txt (449 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt
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22 will. What FEC's portion of thiswould be
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1 would be, essentially, removing the

2 existing regulations from their portion of

3 Title1l. That'sall they haveto do.

4 We're the ones that are then receiving the
5 regulations. And | support, with or

6 without changes, with or without

7 substantive changes, that we want to

8 notice and make it available for public

9 comment.

10 VICE-CHAIR RODRIGUEZ: Any
11 further questions? Commissioner Hunter.
12 COMMISSIONER HUNTER: One
13 comment | would like to make or maybe ask
14 my colleaguesis, are we talking about

15 providing public notice for comment, and
16 is the comment narrowed to should we or
17 should we not transfer regulations, and

18 that's the issue for the public to

19 comment, or is it much more broad to

20 include something like what the public
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22 general, because that's a very different
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1 question? And, clearly, we want to do the

2 latter at some point intime. However,

3 coming up with a notice of proposed

4 rulemaking and going through all of that,

51 think is obviously going to be much more

6 time consuming, much more time consuming,
7 yes, to say the least.

8 COMMISSIONER HILLMAN: | asked
9 that question, and | think what | recall

10 you saying is that was a decision that the

11 Commission would make, whether we wanted
12 just to get this process started, narrow

13 of scope of what we're doing to transfer

14 in whole the regulations and change the

15 name of the agency and the address on it,

16 and then at alater point, begin amore

17 substantive process to consider changesto

18 the regulations.

19 COMMISSIONER HUNT: | would

20 agree with that concept. | think that
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22 to make amotion on at this point.
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1 COMMISSIONER HILLMAN: Can | try
2 something and seeif thisworks.

3 So my motion would be that the

4 EAC direct its staff to work with the FEC

5 to enter into ajoint rulemaking to

6 transfer the FEC regulations on the

7 national voter registration act to the

8 EAC, and that the EAC staff be further

9 directed to take whatever steps are

10 necessary to establish a CFR site for EAC

11 to obtain the concurrence of the FEC and

12 to post notice for acomment procedure to

13 transfer these regulationsto EAC.

14 CHAIR DAVIDSON: Can we accept a
15 friendly amendment to say a comment period
16 of 30 days?

17 COMMISSIONER HILLMAN: Whatever
18 would be the regulation. | don't know.

19 MS. HODGKINS: The minimumis30

20 days.
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22 sorry. Commissioner Hillman, will you
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1 repeat the additional language?

2 COMMISSIONER HILLMAN: Sothe
3 last part of the motion would say, and to

4 post for a 30-day public comment

5 procedure. A friendly amendment to

6 transfer these regulationsto EAC. So |

7 am adding post notice for 30-day public

8 comment period, to transfer these

9 regulations.

10 COMMISSIONER HUNTER: And |
11 think another friendly amendment might be
12 to add that post notice for a 30-day

13 comment period regarding the transfer of

14 the regulation, so it's narrowed as we

15 just discussed.

16 COMMISSIONER HILLMAN: Wséll, the
17 motion talks about the transfer.

18 COMMISSIONER HUNTER: Wsdll, it
19 just needs alittle bit of clarification,

20 | think.
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22 Anything to help the public understand
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1 what we're doing would be aplus. | think

2 that sometimes we take things for granted.

3 VICE-CHAIR RODRIGUEZ: Let me
4 read the motion with its friendly

5 amendments.

6 | move that the EAC direct its

7 staff to work with the FEC to enter into a

8 joint rulemaking to transfer the FEC

9 regulations on the National Voter

10 Registration Act to the EAC, and that the
11 EAC staff be directed to take whatever

12 steps are necessary to establish a CFR

13 site for the EAC to post notice for a

14 30-day comment procedure regarding the
15 transfer, public comment procedure,

16 regarding the transfer of these

17 regulations to EAC.

18 COMMISSIONER HILLMAN: | havein
19 there and to obtain concurrence of the

20 FEC, and | didn't hear that, to establish
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22 of the FEC and to post notice for a 30-day
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1 -- and then whatever you said.

2 COMMISSIONER HUNTER: Andthe
3 last part still stands. So it's post

4 comments for a 30-day public comment

5 procedure regarding transfer of these

6 regulations, and to transfer these

7 regulations to the EAC.

8 VICE-CHAIR RODRIGUEZ: Okay.

9 COMMISSIONER HILLMAN: Wédll, |
10 am not comfortable with the transfer of

11 these regulationsto the EAC. | was

12 specifically working to soften that

13 because for me it sounded directive that

14 this would happen and could happen without
15 public comment. So | think the public

16 comment period comes first. Theintent is
17 to transfer the regulations, but my motion

18 wouldn't say that, and to transfer.

19 COMMISSIONER HUNTER: We wrote

20 in the public comment period, but | think
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22 regulations, then we would have to have
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1 that vote again at alater date. We could

2 just incorporate it now.

3 COMMISSIONER HILLMAN: |

4 couldn't accept that friendly amendment.

5 Let me read pack my motion and see, with
6 friendly amendments, and let's just log

7 through this.

8 Okay. That the EAC direct its

9 staff to work with the FEC to enter into a
10 joint rulemaking to transfer the FEC

11 regulations on the National Voter

12 Registration Act to the EAC, and that the
13 EAC staff be further directed to take

14 whatever steps are necessary to establish
15 aCFR site for EAC to obtain the

16 concurrence of the FEC and to post notice
17 for a 30-day public comment procedure
18 regarding the transfer of these

19 regulations to EAC.

20 That ought to give general
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22 out what | just said.
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1 VICE-CHAIR RODRIGUEZ: Hold on
2 just one second.

3 COMMISSIONER HUNTER: Could |
4 ask a question or do you want me to hold

5 off for a second?

6 VICE-CHAIR RODRIGUEZ: Okay.
7 MS. HODGKINS: Istherea

8 second?

9 VICE-CHAIR RODRIGUEZ: The

10 motion was made and amended a couple of
11 times, but | do not think its been

12 seconded.

13 Do we have a second?

14 CHAIR DAVIDSON: | will second
15 it, for discussion issues.

16 VICE-CHAIR RODRIGUEZ: Thank
17 you. Commissioner Hunter.

18 COMMISSIONER HUNTER: My
19 question for Ms. Hodgkins is, the motion

20 still directsthe EAC. | think thisis
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22 ask earlier, directs staff to enter into a
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1 joint rulemaking to transfer FEC

2 regulations, but it doesn't actually

3 transfer them. Isthat the distinction

4 that we're now actually talking about?

5 MS. HODGKINS: Wéll, it

6 authorizes us to begin the process of

7 entering into ajoint rulemaking with the

8 intend of transferring regulations.

9 Now, there would be intervening

10 stepsin the middle. You may have

11 comments that you want to make,

12 aterations to the regulation that is,

13 quote, "being transferred", so | can't

14 tell you that you wouldn't definitely need
15 to have avote at alater time. | can

16 only tell you this would be the beginning
17 of the process.

18 COMMISSIONER HUNTER: You're
19 saying you may or may not need avote at a

20 later date?

file:///H|/Website/Updates/2007%20M eetings¥620and%20Hearings/090607%20transcript.txt (467 of 482)9/14/2007 3:10:22 PM



file:///H|/Website/Updates/2007%20M eetings%20and%20Hearings/090607%20transcri pt.txt

21 MS. HODGKINS: Depending on what

22 the comments are, what it is you want to
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1 do with the comments that you may or may

2 not receive during the comment period.

3 VICE-CHAIR RODRIGUEZ: Butif we
4 wanted to transfer, we would have to take

5 another action.

6 MS. HODGKINS: Potentially.

7 CHAIR DAVIDSON: Soit's

8 unknown.

9 MS. HODGKINS: It'samaybe.

10 COMMISSIONER HUNTER:

11 Commissioner Hillman, may | ask again what
12 your reservation is for including

13 transferring these regulations after the

14 receipt of public comment?

15 COMMISSIONER HILLMAN: Becausel
16 don't want to prejudge where we'll be at

17 the end of the 30-day comment period, nor

18 do | want there to be any confusion in the

19 public when they read this motion asto

20 what EAC was intending. And we're not --
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22 intending to transfer the regulations
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1 until after the 30-day public comment

2 period and whatever that entails. | am

3 not trying to have this motion so specific

4 that it speaks to every single step that

5 hasto be taken between today and the end

6 of the 30-day public comment period

7 because | am sure there has to be some

8 other things done, and | don't know what

9 they are.

10 | just don't want the motion to

11 be viewed at al that somebody could think
12 there is any way EAC could just, you know,
13 transfer the regulations in the middle of

14 the 30-day public comment period. | don't
15 mind the two-step process, but there may
16 be some part of the process, for example,
17 when we do the VV SG, you know, we take a
18 vote at the end of the public comment

19 period to adopt the VV SG. | would

20 encourage EAC taking a vote at the end of
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1 that's the pattern that I'm trying to

2 follow.

3 VICE-CHAIR RODRIGUEZ: Okay. Is
4 there any further discussion on the

5 motion? Maybe we should do roll call,

6 just to be clear. We're ready to vote.

7 Okay. I'm not going to reread the motion.

8 All those in favor of the motion posed by

9 Commissioner Hillman, indicate by saying
10 17?7 General Counsel Hodgkins will take the
11 vote.

12 MS. HODGKINS: Commissioner
13 Hunter?

14 COMMISSIONER HUNTER: I.

15 MS. HODGKINS: Commissioner
16 Rodriguez?

17 VICE-CHAIR RODRIGUEZ: I.

18 MS. HODGKINS: Commissioner
19 Hillman?

20 COMMISSIONER HILLMAN: Yes.
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22 CHAIR DAVIDSON: |. Madam
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1 Vice-Chair, there are four votesin favor,

2 and the motion carries.

3 VICE-CHAIR RODRIGUEZ: Sowe

4 have concluded our business with respect

5 to the NVRA and made some progress.

6 COMMISSIONER HUNTER: May | may
7 arequest that | enter a statement for the

8 record?

9 VICE-CHAIR RODRIGUEZ: Yes,

10 please. Yes. Commissioner Hunter will

11 enter a statement into the record. Would

12 you care to read it for us?

13 COMMISSIONER HUNTER: | don't
14 think you want me to read it.

15 VICE-CHAIR RODRIGUEZ: Arethere
16 any closing remarks from Commissioners or

17 our general counsel or our executive

18 director?

19 COMMISSIONER HILLMAN: | havea

20 question. What isthe close time for
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22 written comments but were not planning to
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1 be here to speak?

2 MS. HODGKINS: | believe, and

3 Bert can correct meif I'm wrong, but |

4 believe, for the public comment period or

5 the public hearing portion, we closed that

6 at 5:00 yesterday.

7 VICE-CHAIR RODRIGUEZ: But we
8 did allow some today, as they arrived.

9 MS. HODGKINS: Wéll, see, that's
10 why somebody can correct me.

11 VICE-CHAIR RODRIGUEZ: Any
12 further comments from members of the

13 Commission?

14 COMMISSIONER HILLMAN: | do want
15 to say that | am very glad that we have

16 moved this past. It's taken alot of

17 reflection and alot of work, and |

18 appreciate everything that the staff has

19 done to inform us and to brief us. And |

20 am pleased that we're moving this process
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22 of Edgardo Cortes's comments about the
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1 resources needed to alow EAC to do the

2 kind of job on this that we will need to

3 do, that our budget and our staffing will

4 enable usto do it.

5 VICE-CHAIR RODRIGUEZ: Any

6 further comments?

7 | want to thank everybody who

8 has sat with us today, the speakers. And

9 we meet again on October 4th. Do we know
10 what time?

11 MR. WILKEY: Inthe morning.

12 VICE-CHAIR RODRIGUEZ: 10:00 am.
13 on October 4th.

14 Thank you. Thismeetingis

15 adjourned.

16 (Whereupon, at approximately
17 3:45 o'clock p.m., the above
18 meeting was adjourned.)

19* * * * *

20
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