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Thomas R. Wilkey/EAC/GOV To Juliet E. Hodgkins/EAC/GOV@EAC
11/09/2006 12:20 PM cc

bce
Subject Tova and Job

Julie;

| had a call from Tova who had a call from Job on what are plans are for the report.

1 think it would be a good idea for us to have a brief meeting with them early next week so that both
understand what we are doing here. ‘

| told her we had found some interesting things they has assemled...but1 think it would be good to "clear
the air " with both of them '

Thanks

Tom

Thomas R. Wilkey

Executive Director

US Election Assistance Commission
1225‘New York Ave, NW:~ Suite 1100
Washington, DC 20005 ;
(202) 566-3109 phone
TWilkey@eac.gov

007850

Ly



Thomas R. Wilkey/EAC/GOV To Karen Lynn-Dyson/EAC/GOV@EAC, Juliet E.
cc

bcec

Subject Re: E-mail to Voter ID peer reviewers

Did we resolve the contact issues on this?

Sent from my BlackBerry Wireless Handheld
Karen Lynn-Dyson

From: Karen Lynn-Dyson

Sent: 05/01/2006 02:58 PM .

To: Thomas Wilkey; Juliet Thompson-Hodgkins
Subject: E-mail to Voter ID peer reviewers

Tom and Julie-
Please take a look at this draft e-mail and let me know if it captures all that it needs to.

Would like to get this out ASAP- appreciate your feedback..

Dear Jonathan Nagler
Dear Jan Leighley
Dear Adam Berinsky

On behalf of the U.S. Election Assistance Commission (EAC), thank you in advance for agreeing
to assist us with the review of research conducted by the Eagleton Institute of Politics on voter
identification. By Friday, May 5, 2006, you will receive, in electronic form, the research paper
and relevant data analysis which supports the paper’s findings. Through this independent review
by a small group of experts familiar with elections data and research we are seeking feedback on:

o The research methodology which was used to support the paper’s conclusions
. The specific statistical applications which were used to analyze the data and arrive at
various conclusions

If there are alternate methodological and statistical approaches to analyzing the data on voter
identification, and if there is other data on voter identification that you think should have been
included in the analysis, please be certain to note this in your comments.

On May 11, 2006 EAC will conduct a 60-90 minute phone call with key Eagleton Institute staff
responsible for the research, members of Eagleton’s peer review group and the EAC-identified
reviewers who have been asked to consider the research. Through this dialogue EAC hopes to
gather varying perspectives and insights on the research strategies and methods that were
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employed by Eagleton. As a result of this conversation, EAC anticipates that some revisions will
be made to the Eagleton research paper. This paper is scheduled to be presented to EAC’s Board
‘of Advisors and Standards Boards in late May.

While EAC agency policy does not allow us to provide you with financial compensation for your
review of this research we greatly appreciate your willingness to assist us with this important
task. We believe that the research findings we will provide on voter identification are important
and will most certainly be enhanced by your insights and expertise.

Sincerely,

Karen Lynn-Dyson

Research Manager

'U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123
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Margaret Sims /EAC/GOV
11/17/2006 02:48 PM

:' Deliberative Process
- Privilege

To Gavin S. Gilmour/EAC/GOV@EAC

cc Juliet E. Hodgkins/EAC/GOV@EAC, Jeannie
Layson/EAC/GOV@EAC

bee

Subject Re: My Thoughts —PRIVILEGED COMMUNICATIONE)

 Gavin:

This looks good to me. | just have a few questions/clarifications, both involving the second paragrap h:

1. First sentence - Do you mean "intra-agency", rather than interagency?
2. Second sentence - If we plan to release an EAC report based on the material provided by the
consuitants, then can we avoid implying that we are ever going to release a report written by the

consultants?

3. Sixth sentence - | was present at only one interview, not all of them; but I did facilitate and help

schedule the interviews.
-— Peggy

Gavin S. Gilmour/EAC/GOV

Gavin S. Gilmour/EAC/GOV
11/17/2006 01:39 PM

To Juliet E. Hodgkins/EAC/GOV@EAC, Jeannie
Layson/EAC/GOV, Margaret Sims/EAC/GOV@EAC
cc

Subject My Thoughts —PRIVILEGED COMMUNICATION

Do Not Release

W)

Peaple far the American Way.doc

Gavin S. Gilmour

Deputy General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100

THIS MESSAGE IS FOR ITS INTENDED RECIPIENT ONLY. IT IS A PRIVILEGED DOCUMENT AND
SHALL NOT BE RELEASED TO A THIRD PARTY WITHOUT THE CONSENT OF THE SENDER
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Deliberati&e Process
DRAFT Privilege

The document you request on voter fraud is protected from release under FOIA.

- Specifically, the responsive information is protected by the Deliberative Process Privilege
and exempted from release under 5 U.S.C. §552(b)(5). As you may know, the
Deliberative Process Privilege protects intra-agency documents that are (1) predecisional
in nature and (2) part of the deliberative process. In other words, the documents must be
part of a process that recommends or presents opinions on a policy matter before that
matter is adopted. Such documents are exempt from release (1) to encourage open and
frank discussions on policy matters between agency subordinates and superiors, (2) to
protect against premature disclosure of proposed policies and (3) to protect against public
confusion that might result from disclosure of rationales that were not in factsthe ultlmate
basis for agency action. 5 X -

The report you have requested is an interagency document that% tye mplete
and has not been reviewed and approved by the Commissioners f(e releyaiit pe
makers). The document was created by two contract employ with.the support of EAC
staff. The contract employees were hired pursuant EAC’s honty%ve consultants
and experts under 5 U.S.C. §3109 (See 42 U.S.C. §1532 Ind1v1d als hired under
this authority enter into an employment relationship with tffe EAG *The contract
employees at issue were closely supervised by an EA( g@grogram dlrector who participated
directly in the project. For example, the superv1s”6mr \grt‘fcf ated in each interview
conducted for the project. Further, the contract%mplo?ees were provided research
materials and other support from EAC lawfc“lerkswndast% Communications w1th

contract employees are interagency co%mlca%%psﬁr the purposes of FOIA.! Work
continues to proceed on the draft. 8, ) 4

Similarly, the documen ”.,ou hav Jequested constitutes a recommendation on a
policy matter. The purpose. er’subjec‘t» of the draft report at issue is to make an EAC
determination on how voter fraud shot iild be studied by the Agency. This is to be done by
(1) accessing the nat < ty of the information that presently exits on the sub]ect
matter (2) deﬁmng the erms any S

of HAVA and its determination of what it will study and how it will
\d “it are matters of agency policy. This policy can only be made
ppomted commissioners. Thls has not yet been done. Thus, any

pre {ecisional dellberatlve

?t«*ﬁ'&fiese reasons, the draft document you have requested is exempt from release.
The release of an incomplete and unofficial document would serve only to confuse the
public. We expect the report to be made final and approved by the Commission in
December. It will be made public at that time. Upon its release you may obtain a copy
of it on our Website.

1 Department of the Interior v. Klamath Water Users Protective Association, 532 U.S. 1, 9-11
(2001) and Hertzberg v. Veneman, 273 F. Supp. 2d 67, 76 n.2 (D.D.C. 2003).
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DRAFT

The EAC has decided to waive the processing fees for your request. If you
interpret any portion of this response as an adverse action, you may appeal it to the
Election Assistance Commission. Your appeal must be in writing and sent to the address
noted on the above letterhead. Any appeal submitted, must be postmarked no later than
60 calendar days from the date of this letter. Please include your reasons for
reconsideration and attach a copy of this letter.

Sincerely,
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Margaret Sims /EAC/GOV To Juliet E. Hodgkins/EAC/GOV@EAC
11/17/2006 09:28 AM cc
bce

Subject Draft Voter Fraud/Voter Intimidation Report

Julie:

| really like the tone, focus, and organization of the paper. | also liked the way you interspersed the lists of
Working Group members, interviewees, and reports reviewed with the text (drawing the reader’s attention
to the info, cutting down on the # of appendices, and giving the eye a break from regular text). Attached is
your document with my comments, questions, and suggested changes. | did not do much to it.

Regarding your questions about the appendices:

I really did not prepare my summaries with an eye toward publication, but the consultants' summaries
probably include incendiary info (particularly re DOJ interviews). As for the case law, we have multiple,
voluminous charts, but no list. We can create a list from the charts, but that will take time. The
Commissioners may want to see the consultants' or my summaries and the case law charts, but do we
need to publish them?

Do we need to put short bios for Tova and Job in an appendix? --- Peggy

EAC VF-VI Report- rev 11-17-06.doc
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EAC REPORT ON VGTER FRAUD AND VOTER INTIMIDATION STUDY  __ - {icamment i

INTRODUCTION

Voter fraud and intimidation is a phrase familiar to many voting-aged Americans.
However, it means different things to different people. Voter fraud and intimidation is a
phrase used to refer to crimes, civil rights violations, and at times even the correct
application of state or federal laws to the voting process. Past study of this topic has been
as varied as its perceived meaning. In an effort to help understand the realities of voter
- fraud and voter intimidation in our elections, EAC has begun this, phase one, of a
comprehensive study on election crimes. In this phase of its examination, EAC has
developed a definition of election crimes and adopted some research methodology on
how to assess the true existence and enforcement of election crimes in this country.

PURPOSE AND METHODOLOGY OF THE EAC STUDY

Section 241 of the Help America Vote Act of 2002 (HAVA) calls on the U.S. Election
Assistance Commission (EAC) to research and study various issues related to the
administration of elections. During Fiscal Year 2006, EAC began projects to research
several of the listed topics. These topics for research were chosen in consultation with
the EAC Standards Board and Board of Advisors. Voter fraud and voter intimidation,
listed in §§241(b)(6) and (7,) were topics was-a-tepie-that EAC as well as its advisory
boards felt were important to study to help improve the administration of elections for
federal office.

EAC began this study with the intention of identifying a common understanding of voter
fraud and intimidation and devising a plan for a comprehensive study of these issues.
This study was not intended to be a comprehensive review of existing voter fraud and
voter intimidation actions, laws, or prosecutions. That type of research is well beyond
the basic understanding that had to be established regarding what is commonly referred to
as voter fraud and voter intimidation. Once that understanding was reached, a definition
had to be crafted to refine and in some cases limit the scope of what reasonably can be
researched and studied as evidence of voter fraud and voter intimidation. That definition
will serve as the basis for recommending a plan for a comprehensive study of the area.

To accomplish these tasks, EAC employed two consultants, Tova Wang and Job
Serebrov, who along with EAC staff and interns conducted the research that forms the
basis of this report. The cConsultants were chosen based upon their experience with the
topic_and —In-addition;consultants-were-chosen-to assure a bipartisan representation in
this study. The consultants and EAC staff were charged to: (1) te-research the current
state of information on the topics of voter fraud and voter intimidation;; (2) te-develop a
uniform definition of voter fraud and voter intimidation;; and (3) {&propose
recommended strategies for researching this subject.

Lﬂ
-3
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EAC consultants reviewed existing studies, articles, reports and case law on voter fraud
and intimidation. In addition, EAC consultants conducted interviews with selected
experts in the field. Last, EAC consultants and staff presented their study to a working
group that provided feed back. The working group participants were:

The Honorable Todd Rokita

Indiana Secretary of State

Member, EAC Standards Board and the
Executive Board of the Standards Board

Kathy Rogers

Georgia Director of Elections, Office of
the Secretary of State

Member, EAC Standards Board

J.R. Perez
Guadalupe County Elections
Administrator, Texas

Barbara Arnwine

Executive Director, Lawyers Committee
for Civil Rights under Law ,
Leader of Election Protection Coalition

Benjamin L. Ginsberg

Partner, Patton Boggs LLP

Counsel to national Republican
campaign committees and Republican
candidates

Robert Bauer

Chair of the Political Law Practice at the
law firm of Perkins Coie, District of
Columbia

National Counsel for Voter Protection,
Democratic National Committee

Mark (Thor) Hearne II
Partner-Member, Lathrop & Gage, St
Louis, Missouri

National Counsel to the American
Center for Voting Rights

Barry Weinberg

Former Deputy Chief and Acting Chief,
Voting Section, Civil Rights Division,
U.S. Department of Justice

Technical Advisor:

Craig Donsanto

Director, Election Crimes Branch, U.S.
Department of Justice

Throughout the process, EAC staff assisted the consultants by providing statutes and
cases on this subject as well as supervision on the direction, scope and product of this
research.

The consultants drafted a report for EAC that included their summaries of existinglaws;
relevant {¢ases, studies and reports on voter fraud and intimidation as well as summaries _
of the interviews that they conducted. The draft report also provided a definition of voter
fraud and intimidation and made certain recommendations developed by the consultants
or by the working group on how to pursue further study of this subject. This document

was vetted and edited to produce this final report.

EXISTING INFORMATION ABOUT FRAUD AND INTIMIDATION

To begin our study of voter fraud and voter intimidation, EAC consultants reviewed the
current body of information on voter fraud and intimidation. What the world knows
about these issues comes largely from a very limited body of reports, articles and books.

007858



DRAFT - DO NOT DISTRIBUTE

There are volumes of case law and statutes in the various states that also impact our
understanding of what actions or inactions are legally considered fraud or intimidation.
Last, there is anecdotal information available through media reports and interviews with
persons who have administered elections, prosecuted fraud, and studied these problems.
All of these resources were used by EAC consultants to provide an introductory look at
the available knowledge of voter fraud and voter intimidation.

Reports and Studies of Voter Fraud and Intimidation

Over the years, there have been a number of studies and reports published
conducted about the-ceneepts-of-voter fraud and voter intimidation. EAC consultants
reviewed many of these studies and reports to develop a base-line understanding of the
information that is currently available about voter fraud and voter intimidation. EAC
consultants reviewed the following articles, reports and books, summaries of which are
available in Appendix “ ™

Articles and Reports

o People for the American Way and the NAACP, “The Long Shadow of Jim
Crow,” December 6, 2004.

e Laughlin McDonald, "The New Poll Tax," The American Prospect vol. 13
no. 23, December 30, 2002.

e Wisconsin Legislative Audit Bureau, “An Evaluation: Voter Registration
Elections Board” Report 05-12, September, 2005.

¢ Milwaukee Police Department, Milwaukee County District Attorney’s
Office, Federal Bureau of Investigation, United States Attorney’s Office
“Preliminary Findings of Joint Task Force Investigating Possible Election
Fraud,” May 10, 2005.

¢ National Commission on Federal Election Reform, “Building Confidence
in U.S. Elections,” Center for Democracy and Election Management,
American University, September 2005.

e The Brennan Center for Justice at NYU School of Law and Spencer
Overton, Commissioner and Law Professor at George Washington
University School of Law “Response to the Report of the 2005
Commission on Federal Election Reform,” September 19, 2005.

e Chandler Davidson, Tanya Dunlap, Gale Kenny, and Benjamin Wise,
“Republican Ballot Security Programs: Vote Protection or Minority Vote
Suppression — or Both?” A Report to the Center for Voting Rights &
Protection, September, 2004.
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Alec Ewald, “A Crazy Quilt of Tiny Pieces: State and Local
Administration of American Criminal Disenfranchisement Law,” The
Sentencing Project, November 2005.

American Center for Voting Rights “Vote Fraud, Intimidation and
Suppression in the 2004 Presidential Election,” August 2, 2005.

The Advancement Project, “America’s Modern Poll Tax: How Structural
Disenfranchisement Erodes Democracy” November 7, 2001

The Brennan Center and Professor Michael McDonald “Analysis of the
September 15, 2005 Voter Fraud Report Submitted to the New Jersey
Attorney General,” The Brennan Center for Justice at NYU School of
Law, December 2005.

Democratic National Committee, “Democracy at Risk: The November
2004 Election in Ohio,” DNC Services Corporation, 2005

Public Integrity Section, Criminal Division, United States Department of
Justice, "Report to Congress on the Activities and Operations of the Public
Integrity Section for 2002."

Public Integrity Section, Criminal Division, United States Department of
Justice, "Report to Congress on the Activities and Operations of the Public
Integrity Section for 2003."

Public Integrity Section, Criminal Division, United States Department of
Justice, "Report to Congress on the Activities and Operations of the Public
Integrity Section for 2004."

Craig Donsanto, "Tﬁe Federal Crime of Election Fraud," Public Integrity
Section, Department of Justice, prepared for Democracy.Ru, n.d., at
http://www.democracy.rw/english/library/international/eng_1999-11.html

People for the American Way, Election Protection 2004, Election
Protection Coalition, at _
http://www.electionprotection2004.org/edaynews.htm

Craig Donsanto, "Prosecution of Electoral Fraud under United State
Federal Law," IFES Political Finance White Paper Series, IFES, 2006.

General Accounting Office, "Elections: Views of Selected Local Election
Officials on Managing Voter Registration and Ensuring Eligible Citizens
Can Vote," Report to Congressional Requesters, September 2005.
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o Lori Minnite and David Callahan, "Securing the Vote: An Analysis of
Election Fraud," Demos: A Network of Ideas and Action, 2003.

¢ People for the American Way, NAACP, Lawyers Committee for Civil
Rights, "Shattering the Myth: An Initial Snapshot of Voter
Disenfranchisement in the 2004 Elections," December 2004.

Books

¢ John Fund, Stealing Elections: How Voter Fraud Threatens Our
Democracy, Encounter Books, 2004.

¢ Andrew Gumbel, Steal this Vote: Dirty Elections and the Rotten History of
Democracy in American, Nation Books, 2005.

o Tracy Campbell, Deliver the Vote: A History of Election Fraud, An
American Political Tradition — 1742-2004, Carroll & Graf Publishers,
2005.

¢ David E. Johnson and Jonny R. Johnson, A Funny Thing Happened on the
Way to the White House: Foolhardiness, Folly, and Fraud in the
Presidential Elections, from Andrew Jackson to George W. Bush, Taylor
Trade Publishing, 2004.

e Mark Crispin Miller, Fooled Again, Basic Books, 2005.

During our review of these documents, we learned a great deal about the type of research
that has been conducted in the past concerning voter fraud and voter intimidation. None
of the studies or reports was based on a comprehensive nationwide study, survey or
review of all allegations, prosecutions or convictions of state or federal crimes related to
voter fraud or voter intimidation in the U.S. Most reports focused on a limited number of
case studies or instances of alleged voter fraud or intimidation. For example, “Shattering
the Myth: An Initial Snapshot of Voter Disenfranchisement in the 2004 Elections,” a
report produced by the People for the American Way, focused exclusively on citizen
reports of fraud or intimidation to the Election Protection program during the 2004
presidential election. Similarly, reports produced annually by the Department of Justice,
Public Integrity Division, deal exclusively with crimes reported to and prosecuted by the
United States Attorneys and/or the Department of Justice through the Pubic Integrity
Section. -

It is also apparent from a review of these articles and books that there is no consensus on
the pervasiveness of voter fraud and voter intimidation. Some reports, such as “Building
Confidence in U.S. Elections,” suggest that there is little or no evidence of extensive
fraud in U.S. elections or of multiple voting. This conflicts directly with other reports,
such as the “Preliminary findings of Joint Task Force Investigating Possible Election
Fraud,” produced by the Milwaukee Police Department, Milwaukee County District
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Attorney’s Office, FBI and U.S. Attorney’s Office. That report cited evidence of more
than 100 individual instances of suspected double-voting, voting in the name of persons
who likely did not vote, and/or voting using a name believed to be fake.

Voter intimidation is also a topic of some debate. Generally, speaking there is little
agreement on what constitutes actionable voter intimidation. Some studies and reports
cover only intimidation that involves physical or financial threats, while others cover
non-criminal intimidation and even legal practices that they allege suppress the vote.

One point of agreement is that absentee voting and voter registration by third-

cited circumstances in which voter registration drives have falsified voter registration
applications or have destroyed voter registration applications of persons affiliated with
voters-efa certain political party. Others conclude that paying persons per voter
registration application creates the opportunity and perhaps the incentive for fraud.

Interviews with Experts

In addition to reviewing prior studies and reports on voter fraud and intimidation, EAC
consultants interviewed a number of persons regarding their experiences and research of
voter fraud and voter intimidation. Persons interviewed included

Wade Henderson
Executive Director,

Leadership Conference for Civil Rights

Wendy Weiser

Deputy Director,

Democracy Program, The Brennan
Center

William Groth.
Attorney for the plaintiffs in the Indiana
voter identification litigation

Lori Minnite
Barnard College, Columbia University

Neil Bradley
ACLU Voting Rights Project

Nina Perales
Counsel,

‘Mexican American Legal Defense and

Education Fund

Pat Rogers
Attomey, New Mexico

Rebecca Vigil-Giron
Secretary of State, New Mexico

Sarah Ball Johnson
Executive Director,
State Board of Elections, Kentucky

Stephen Ansolobohere
Massachusetts Institute of Technology

Chandler Davidson
Rice University

Tracey Campbell
Author, Deliver the Vote

Douglas Webber
Assistant Attorney General, Indiana

Heather Dawn Thompson
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Director of Government Relations,
National Congress of American Indians

Jason Torchinsky
Assistant General Counsel,
American Center for Voting Rights

'Robin DeJarnette

Executive Director,
American Center for Voting Rights

Harry Van Sickle
Commissioner of Elections,
Pennsylvania

Joseph Sandler
Counsel
Democratic National Committee

John Ravitz
Executive Director
New York City Board of Elections

Sharon Priest
Former Secretary of State, Arkansas

Kevin Kennedy
Executive Director
State Board of Elections, Wisconsin

Evelyn Stratton
Justice
Supreme Court of Ohio

Tony Sirvello

Executive Director

International Association of Clerks,
Recorders, Election Officials and
Treasurers

Joseph Rich

Former Director

Voting Section, Civil Rights Division
U.S. Department of Justice

Craig Donsanto
Director, Public Integrity Section
U.S. Department of Justice

- John Tanner

Director
Voting Section, Civil Rights Division
U.S. Department of Justice

These interviews in large part confirmed the conclusions that were gleaned from the
articles, reports and books that were analyzed. For example, the interviewees largely
agreed that absentee balloting is subject to the greatest proportion of fraudulent acts,
followed by vote buying and voter registration fraud. They similarly pointed to voter

registration drives by third-partynongovernmental groups as a source of fraud,
particularly when the workers are paid per registration. Many asserted that

impersonation of voters is probably the least frequent type of fraud, citing as reasons that

it was the most likely type of fraud to be discovered, -and-that there are stiff penalties

associated with this type of fraud, and that it was an inefficient method of influencing an

election.

Interviewees differed on what they believe constitutes actionable voter intimidation. Law -
enforcement and prosecutorial agencies tend to look to the criminal definitions of voter
intimidation which generally require some threat of physical or financial harm. On the

other hand, voter rights advocates tended to point to activities such as challenger laws,
voter identification laws, the location of polling places, and distribution of voting
machines as activities that can constitute voter intimidation.
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Those interviewed also expressed opinions on the enforcement of voter fraud and voter
intimidation laws. States have varying authorities to enforce these laws. In some states,
enforcement is left to the county or district attorney, and in others enforcement is
managed by the state’s attomey general. Regardless; voter fraud and voter intimidation
are difficult to prove and require resources and time that local law enforcement and
prosecutorial agencies do not have. Federal law enforcement and prosecutorial agencies
have more time and resources but have limited jurisdiction. They can only prosecute
election crimes related to elections with a federal candidate on the ballot and those
committed by a public official under color of law invelving federal-candidates. Those
interviewed differed on the effectiveness of the current system of enforcement ; Some
including-these-thatallege that prosecutions are not sufficiently aggressive, Others-and
these-that feel that the current laws are sufficient for prosecuting fraud and intimidation.

A summary of the each of the interviews conducted is attached as Appendix “ ™.
Case Law and Statutes

Consultants reviewed over 40,000 cases that were identified using a series of search
terms related to voter fraud and voter intimidation.  The majority of these cases came
from appeal courts. This is not a surprising situation, since most cases that are publicly
reported come from courts of appeal. Very few cases that are decided at the district court
level are reported for public review.

Very few of the identified cases were applicable to this study. Of those that were
applicable, no apparent thematic pattern emerged. However, it did seem that the greatest
number of cases reported on fraud and intimidation have shifted from past patterns of
stealing votes to present problems with voter registration, voter identification, the proper
delivery and counting of absentee and overseas ballots, provisional voting, vote buying
and challenges to felon eligibility.

”»

A listing of the cases reviewed in this study is attached as Appendix “ .
Media Repeorts

EAC consultants reviewed thousands of media reports conceming a wide variety of
potential voter fraud or voter intimidation, including;

absentee ballot fraud,

voter registration fraud,

voter intimidation and suppression,
deceased voters,

multiple voting,

felons voting,

non-citizens voting,

vote buying,

deceptive practices, and
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* fraud by election officials.

While these reports showed that there were a large number of allegations of voter fraud
and voter intimidation, they provided much less information as to whether the allegations
were ever formalized as complaints to law enforcement, whether charges were filed,
whether prosecutions ensued, and whether any convictions were made. The media
reports were enlightening as to the pervasiveness of complaints of fraud and intimidation
throughout the country, the correlation between fraud allegations and the perception that
the state was a “battleground” or “swing” state, and the fact that there were reports of
almost all types of voter fraud and voter intimidation. However, these reports do not
provide much data for analysis as to the number of complaints, charge and prosecutions
of voter fraud and intimidation throughout the country.

DEFINITION OF ELECTION CRIMES

From our study of available information on voter fraud and voter intimidation, we have
learned that these terms mean many things to many different people. These terms are
used casually to refer to anything from vote buying to refusing to register a voter to
falsifying voter registration applications. Upon further inspection, however, it is
apparent that there is no common understanding of what is and what is not “voter fraud”
and “voter intimidation.” Some think of voter fraud and voter intimidation only as
criminal acts, while others include actions that may constitute civil wrongs, civil rights
violations, and even legal and appropriate activities. In order to come up with a common
definition and list of activities. that can be studied, EAC assessed the appropriateness of
the terminology that is currently in use and applied certain factors to limit the scope and
reach of what can and will be studied by EAC in the future.

New Terminology

The phrase “voter fraud” is really a misnomer for a concept that is much broader. “Fraud”
is a concept that connotes an intentional act of deception, which may constitute either a
criminal act or civil tort depending upon the willfulness of the act.

Fraud, n. 1. A knowing misrepresentation of the truth or concealment of a
material fact to induce another to act to his or her detriment. * Fraudisfi§.a .
tort, but in some cases (esp. when the conduct is willful) it may be a crime.

Black’s Law Dictionary, Eighth Edition, p. 685.

A “voter” is a person who is eligible to and engages in the act of voting. Black’s Law
Dictionary, Eighth Edition, p. 1608. Using these terms to form a definition of “voter -
fraud,” it means fraudulent or deceptive acts committed by the voter or in which the voter
is the victim. Thus, a voter who intentionally provides false information on a voter
registration application or intentionally impersonates another registered voter and
attempts to vote for that person would be committing “voter fraud.” Similarly, a person
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who knowingly provides false information to a voter about the location of the voter’s
polling place commits fraud on the voter.

The phrase “voter fraud” does not capture a myriad of other criminal acts that are related
to elections which are not perpetrated by the voter and/or do not involve an act of
deception. For example, “voter fraud” does not capture actions or willful inaction by
candidates and election workers. When an election official willfully and knowingly
refuses to register to vote an otherwise legally eligible person it is a crime. This is a
crime that involves neither the voter nor an act of deception.

To further complicate matters, the phrases “voter fraud” and “voter intimidation” are
used to refer to actions or inactions that are criminal as well as those that are potentially
civil wrongs and even those that are legal. Obviously, criminal acts and civil wrongs are
pursued in a very different manner. Criminal acts are prosecuted by the local, state or
federal government. Generally, civil wrongs are prosecuted by the individual who
believes that they were harmed. In some cases, when civil rights are mvolved the civil
division of the Department of Justice may become involved.

The goal of this study was to develop a common definition of what is generically referred
to as “voter fraud” and “voter intimidation” that would serve as the basis of-for a future,
comprehensive study of the existence of these problems. In order to meet that goal, we
recognize that the current terminology does not accurately represent the spectrum of
activities that we desire to study. Furthermore, we recognize that the resources, both
financial and human capital, needed to study allegations and prosecutions of criminal
acts, suits involving civil torts, and allegations of potential voter suppression through the
use legal election processes are well beyond the resources available to EAC. As such,
EAC has defined “election crimes,” a phrase that captures all crimes related to the voter
registration and voting processes.

What is an Election Crime for Purposes of this Study

Election crimes are intentional acts or wiliful failures to act, prohibited by state or federal
law, that are designed to cause ineligible persons to participate in the election process,
eligible persons to be excluded from the election process, ineligible votes to be cast in an
election, eligible votes not to be cast or counted, or other interference with or invalidation
of election results. Election crimes generally fall into one of four categories: acts of
deception; acts of coercionz; acts of damage or destruction;; and failures or refusals to
act.

Generally speaking, election crimes can be committed by voters, candidates, election
officials, or any other members of the public that desire to criminally impact the result of
an election. However, crimes that are based upon knowing or willful failure to act
assume that a duty to act exists. Election officials have affirmative duties to act with
regard to elections. By and large, other groups and individuals do not have such duties.

10

007866



DRAFT - DO NOT DISTRIBUTE

The victim of an election crime can be a voter, a group of voters, or the public, in general.
Election crimes can occur during any stage of the election process, including but not
limited to qualification of candidates; voter registration; campaigning; voting system
preparation and programming; voting either early, absentee, or election day; vote
tabulation; recounts; and recalls.

The following are examples of activities that may constitute election crimes. This list is
not intended to be exhaustive, but is representative of what states and-or the federal
government consider criminal activity related to elections.

Acts of Deception

o Knowingly causing to be mailed or distributed, or knowingly mailing or
distributing, literature that includes false information about the voter’s precinct or
polling place, regarding the date and time of the election or regarding a candidate;

o Possessing an official ballot outside the voting location, unless the person is an
election official or other person authorized by law. or local ordinance possess a
ballot outside of the polling location;

o Making, or knowingly possessing, a counterfeit of an official electlon ballot;

o Signing a name other than his/her own to a petition proposing an initiative,
referendum, recall, or nomination of a candidate for office;

o Knowingly signing more than once for the proposition, question, or candidate at
one election;

o Signing a petition proposmg an initiative or referendum when the signer is nota
qualified voter.

o Voting or attempting to vote in the name of another person;

o Voting or attempting to vote more than once at the same election;

o Intentionally making a false affidavit, swearing falsely, or falsely affirming under
an oath required by a statute regarding their voting status, including when
registering to vote, requesting an absentee ballot or presenting to vote in person;

o Registering to vote without being entitled to register;

o Knowingly making a material false statement on an application for voter
registration or re-registration; and

o Voting or attempting to vote in an election after being disqualified or when the
person knows that he/she is not eligible to vote.

Acts of Coercion

o Using, threatening to use, or causing to be used force, coercion, violence,
_restraint; or inflicting, threatening to inflict, or causing to be inflicted damage
" harm, or loss, upon or against another person to induce or compel that person to
vote or refrain from voting or to register or refrain from registering to vote;
o Knowingly paying, offering to pay, or causing to be paid money or other valuable
thing to a person to vote or refrain from votmg for a candidate or for or against an
election proposition or question;
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o Knowingly soliciting or encouraging a person who is not qualified to vote in an
election;

o Knowingly challenging a person’s right to vote without probable cause or on
fraudulent grounds, or engaging in mass, indiscriminate, and groundless
challenging of voters solely for the purpose of preventing voter from voting or
delay the process of voting;

o As an employer, attempting by coercion, intimidation, threats to discharge or to
lessen the remuneration of an employee, to influence his vote in any election, or
who requires or demands an examination or inspection by himself or another of
an employee’s ballot;

o Soliciting, accepting, or agreeing to accept money or other valuable thmg in
exchange for signing or refraining from signing a petition proposing an initiative;

o Inducing or attempting to induce an election official to fail in the official’s duty
by force, threat, intimidation, or offers of reward;

o Directly or through any other person advancing, paying, soliciting, or receiving or
causing to be advanced, paid, solicited, or received, any money or other valuable
consideration to or for the use of any person in order to induce a person not to
become or to withdraw as a candidate for public office; and

o Soliciting, accepting, or agreeing to accept money or other valuable thing in
exchange for registering to vote.

Acts of Damage or Destruction

o_ Destroying completed voter registration applications that are necessary forthe - - - { Formatted: Bullets and Numbering |
applicants to exercise their right to vote;

o Removing or destroying any of the supplies or other conveniences placed in the
voting booths or compartments for the purpose of enabling the voter to vote his or
her ballot;

o Removing, tearing down, or defacing election materials, instructions or ballots;

o Fraudulently altering or changing the vote of any elector by which such elector is
prevented from voting as he intended;

o Knowingly removing, altering, defacing or covering any political sign of any
candidate for public office for a prescribed period prior to and following the
election;

o Intentionally changing, attemptmg to change, or causing to be changed an official
election document including ballots, tallies, and returns; and

o Intentionally delaying, attempting to delay, or causing to be delayed the sending
of certificate, register, ballots, or other materials whether original or duplicate,
required to be sent by jurisdictional law.

Failure or Refusal to Act
o Intentionally failing to perform an election duty, or knowingly committing an
unauthorized act with the intent to effect the election;

o Knowingly permitting, making, or attempting to make a false count of election
returns;
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o Intentionally concealing, withholding, or destroying election returns or attempts
to do so;

o Marking a ballot by folding or physically altering the ballot so as to recognize the
ballot at a later time;

o Attempting to learn or actually and unlawfully leammg how a voter marked
ballot;

o Distributing or attempting to distribute election material knowing it to be
fraudulent;

o Knowingly refusing to register a person who is entitled to register under the rules
of that jurisdiction; and

o Knowingly refusing to allow an eligible voter to cast his/her ballot.

Bl L L L o

There are some actions or inactions that may constltute crimes or civil wrongs that we do
not include in our definition of “election crimes.” All criminal es-or civil violations
related to campaign finance contribution limitations and prohibitions, as well as reporting
either at the state or federal level are not “election crimes” for purposes of this study and
any future study conducted by EAC. The federal agency responsible for administering
federal campaign finance law and monitoring the status of state campaign finance law is

the Federal Election Commission (FEC).

Similarly, criminal acts that are unrelated to elections, voting, or voter registration are not
“election crimes,” even when those offenses occur in a polling place, voter registration
office, or a candidate’s office or appearance. For example, an assault or battery that
results from a fight in a polling place or at a candidate’s office is not an election crime.
Similarly, violations of ethical provisions such as the Hatch Act are not “election
crimes.” Last, actions that do no rise to the level of criminal activity, that is a
misdemeanor, relative felony or felony, are not “election crimes.”

RECOMMENDATIONS ON HOW TO STUDY ELECTION CRIMES

As a part of its study, EAC sought recommendations on ways that EAC can study the
existence of election crimes. EAC consultants developed recommendations. In addition,
the working group and some of the persons interviewed as a part of this study provided
recommendations.

Recommendation 1: Conduct More Interviews

Future activity in this area should include conducting additional interviews. In particular,
more election officials from all levels of government, parts of the country, and political
parties should be interviewed. It would also be especially beneficial to talk to people in
law enforcement, specifically federal District Election Officers (“DEQOs”) and local
district attorneys, as well as civil and criminal defense attorneys.

Recommendation 2: Follow Up on Media Research

13
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The media search conducted for this phase of the research was based on a list of search
terms agreed upon by EAC consultants. Thousands of articles were reviewed and
hundreds analyzed. Many of the articles contain allegations of fraud or intimidation.
Similarly, many of the articles contain information about investigations into such
activities or even charges brought. Additional media research should be conducted to
determine what, if any, resolutions or further activity there was in each case.

Recommendation 3: Follow Up on Allegations Found in Literature Review

Many of the allegations made in the reports and books that were analyzed and
summarized by EAC consultants were not substantiated and were certainly limited by the
date of publication of those pieces. Despite this, such reports and books are frequently
cited by various interested parties as evidence of fraud or intimidation. Further research
should include follow up on the allegations discovered in the literature review.

Recommendation 4: Review Commplaints Filed With “ MyVotel” Voter Hotline

During the 2004 election and the statewide elections of 2005, the University of
Pennsylvania led a consortium of groups and researchers in conducting the MyVotel -
Project. This project involved using a 1-800 voter hotline where voters could call for poll
location, be transferred to a local hotline, or leave a recorded message with a complaint.
In 2004, this resulted in over 200,000 calls received and over 56,000 recorded
complaints. :

Further research should be conducted using the MyVotel data with the cooperation of the
project leaders. While perhaps not a fully scientific survey given the self-selection of the
callers, the information regarding 200,000 complaints may provide a good deal of insight
into the problems voters experienced, especially those in the nature of intimidation or
suppression. ‘

Recommendation 5: Further Review of Complaints Filed With U.S. Department of
Justice

. Although according to a recent GAO report the Voting Section of the Civil Rights
Division of the Department of Justice has a variety i-of ways it tracks complaints of
voter intimidation. Attempts should be made to obtain relevant data, including the
telephone logs of complaints and information from the Interactive Case Management
(ICM) system. Further research should also include a review and analysis of the
DOJ/OPM observer and monitor field reports from Election Day.

Recommendation 6: Review Reports Filed By District Election Officers
Further research should include a review of the reports that must be filed by every

District Election Officer to the Public Integrity Section of the Criminal Division of the
Department of Justice. The DEOs play a central role in receiving reports of voter fraud
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and investigating and pursuing them. Their reports back to the Department would likely
provide tremendous insight into what actually transpired during the last several elections.
Where necessary, information could be redacted or made confidential.

Recommendation 7: Attend Ballot Access and Voting Integrity Symposium

Further activity in this area should include attending the next Ballot Access and Voting

| Integrity Symposium. At this conference, pprosecutors serving as District Election
Officers in the 94 U.S. Attorneys’ Offices obtain annual training on fighting election
fraud and voting rights abuses. These conferences are sponsored by the Voting Section of
the Civil Rights Division and the Public Integrity Section of the Criminal Division, and
feature presentations by Civil Rights officials and senior prosecutors from the Public
Integrity Section and the U.S. Attorneys’ Offices. By attending the symposium
researchers could learn more about the following how District Election Officers are
trained; how information about previous election and voting issues is presented; and how
the Voting Rights Act, the criminal laws governing election fraud and intimidation, the
National Voter Registration Act, and the Help America Vote Act are described and
explained to participants

Recommendation 8: Conduct Statistical Research

EAC should measure voter fraud and intimidation using interviews, focus groups, and a
survey and statistical analysis of the results of these efforts. The sample should be based
on the following factors: '

o Ten locations that are géographically and demographically diverse where
there have historically been many reports of fraud and/or intimidation;

o Ten locations (geographically and demographically diverse) that have not had
many reports of fraud and/or intimidation;

EAC should also conduct a survey of elections officials, district attorneys, and district
election officers. The survey sample should be large in order to be able to get the
necessary subsets. The sample must include a random set of counties where there have
and have not been a large number of allegations
Recommendation 9: Explore Improvements to Federal Law
Future researchers should review federal law to explore ways to make it easier to impose
either civil or criminal penalties for acts of intimidation that do not necessarily involve
racial animus and/or a physical or economic threat.

' Recommendation 10: Use Observers to Collect Data on Election Day
Use observers to collect data regarding fraud and intimidation at the polls in on Election

Day. There may be some limitations to the ability to conduct this type of research,
| including difficulty gaining access to polling places for the purposes of observation, and
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concerns regarding how the observers themselves may inadvertently or deliberately
influence the occurrence of election crimes.

Recommendation 11: Study Absentee Ballot Fraud

Because absentee ballot fraud constitutes a large portion of election crimes, a stand-alone
study of absentee ballot fraud should be conducted. Researchers should look at actual
cases to see how absentee ballot fraud schemes are conducted in an effort to provide
recommendations on more effective measures for preventing them. '

Recommendation 12: Use Risk Analysis Méthodology to Study Fraud

Conduct an analysis of what types of fraud people are most likely to commit.
Researchers can use that risk analysis to rank the types of fraud based on the ease of
commission and the impact of the fraud. ‘

Recobtmendation 13: Conduci Research Using Database Comparisons

Researchers should compare information on databases to determine whether the voter
rolls contain deceased persons and felons. In addition, the voter rolls can then be
compared with the list of persons who voted to determine whether deceased voters or
felons are noted as having aectually-voted.

Recommendation 14: Conduct a Study of Deceptive Practices

The working group discussed the increasing use of deceptive practices, such as flyers
with false and/or intimidating information, to suppress voter participation. A number of
groups, such as the Department of Justice, the EAC, and organizations such as the
Lawyers Committee for Civil Rights, keep phone logs regarding complaints of such
practices. These logs should be reviewed and analyzed to see how such practices are
being conducted and what can be done about them.

Recommendation 15: Study Use of HAVA Administrative Complaint Procedure as
Vehicle for Measuring Fraud and Intimidation

EAC should study the extent to which states are actually utilizing the administrative
complaint procedure mandated by HAVA. In addition, the EAC should study whether
data collected through the administrative complaint procedure can be used as another
source of information for measuring fraud and intimidation.

Recommendation 16: Examine the Use of Special Election Courts
Given that many state and local judges are elected, it may be worth exploring whether
special election courts should be established to handle fraud and intimidation complaints

before, during and after Election Day. Pennsylvania employs such a system and could
investigate how well that system is working.
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Accepted Recommendations

There has never been a comprehensive national study that gathered data regarding all
claims, charges and prosecutions of voting crimes. EAC feels that a comprehensive .
study is the most important research that it can offer the election community and the
public. As such, EAC has adopted all or a part of six of the 16 recommendations made by
EAC consultants and working group. .

While several of the other recommendations could be used to obtain more anecdotal
information regarding election crimes, EAC believes that what is needed is a
comprehensive survey and study of the information available from investigatory
agencies, prosecutorial bodies and courts on the number and types of complaints, charges
and prosecutions of election crimes. Additional media reviews, additional interviews and
the use of observers to collect information from voters on Election Day will only serve to
. continue the use of anecdotal data to report on election crimes. Hard data on complaints,
charges and prosecutions exists and we should gather and use that data, rather than rely
on the perceptions of the media or the members of the public as to what might be fraud or
intimidation.

Some of the recommendations are beyond the scope of the current study. While election
courts may be a reasonable conclusion to reach after we determine what volume and type
of election crimes are being reported, charged or prosecuted, it is premature to embark on
an analysis of that solution without more information. Last, some of the
recommendations do not support a comprehensive study of election crimes. While a risk
analysis might be appropriate in a smaller scale study, EAC desires to conduct a broader
survey to avoid the existing problem of anecdotal and limited scope of information.

In order to further its goal of developing a comprehensive data set regarding election
crimes_and the laws and procedures used to identify and prosecute them, EAC intends to
engage in the following research activities in studying the existence and enforcement of
election crimes:

Survey Chief Election Officers Regarding Administrative Complaints

Likely sources of complaints concerning voting crimes are the administrative complaint
processes that states were required to establish to as-a-part-efcomplying with HAVA
§402. Theese complaint procedures were required to be in place prior to a state receiving
any funds under HAVA. Citizens are permitted to file complaints alleging violations of
HAVA Title III provisions under theese procedures with the state’s chief election official
and theese complaints must be resolved within 60 days. The procedures also allow for
alternative dispute resolution of claims._Some states have expanded this process to
include complaints of other violations, such as election crimes.

In order to determine how many of these complaints allege the commission of election
crimes, EAC will survey the states’ chief election officers regarding complaints that have
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been filed, investigated and resolved since January 1, 2004. EAC will use the definition
of election crimes provided above in this report in its survey so that data regarding a
uniform set of offenses can be collected.

Survey State Election Crime Investigation Units Regarding Complaint§ Filed

Several chief state election officials have developed investigation units focused on
receiving, investigating and referring complaints of election crimes. These units were
established to bolster the abilities of state and local law enforcement to investigate
allegations of election crimes. California, New York and Florida are just three examples
of states that have these types of units.

EAC will use a survey instrument to gather information on the numbers and types of
complaints that have been received by, investigated and ultimately referred to local or
state law enforcement by election crime investigation units since January 1, 2004. This
data will help us understand the pervasiveness of perceived fraud, as well as the number
of claims that state election officials felt were meritorious of being referred to local and
state law enforcement or prosecutorial agencies for further action.

Survey Law En orcent and Prosecutorial Agencies Regarding Complaints

and Charge of Voting Crimes

ot

While voters, candidates and citizens may call national hotlines or the news media to
report allegations of election crimes, it is those complaints that are made to law
enforcement that can be investigated and ultimately prosecuted. Thus, it is critical to the
study of election crimes to obtain statistics regarding the number and types of complaints
that are made to law enforcement, how many of those complaints result in the perpetrator
being charged or indicted, and how many of those charges or indictments result in pleas
or convictions.

Thus, EAC will survey law enforcement and prosecutorial agencies at the local, state and
federal level to determine the number and types of complaints, charges or indictments,
and pleas or convictions of election crimes since January 1, 2004. In addition, EAC will
seek to obtain an understanding of why some complaints are not charged or indicted and
why some charges or indictments are not prosecuted.

Analyze Survey Data in Light of State Laws and Procedur

Once a reliable data set concerning the existence and enforcement of election crimes is
assembled, a real analysis of the effectiveness of fraud prevention measures can be
conducted. For example, data can be analyzed to determine if criminal activities related
to elections are isolated to certain areas or regions of the country. Data collected from
the election official surveys can be compared to the data regarding complaints, charges
and prosecutions gathered from the respective law enforcement and prosecutorial
agencies in each jurisdiction. The effect and/or effectiveness of provisions such as voter
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identification laws and challenger provisions can be assessed based on hard data from
areas where these laws exist. Last, analyses such as the effectiveness of enforcement can
be conducted in light of the resources available to the effort.

CONCLUSION

Election crimes are nothing new to our election process. The pervasiveness of these
crimes and the fervor with which they have been enforced has created a great deal of
debate among academics, election officials, and political pundants. Past studies of these
issues have been limited in scope and some have been riddled with bias. These are
issues that deserve comprehensive and nonpartisan review. EAC through its
clearinghouse role will collect and analyze data on election crimes throughout the
country. These data not only will tell us what types of election crimes are committed and
where fraud exists, but also inform us of what factors impact the existence, prevention
and prosecution of election crimes.
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Margaret Sims /EAC/GOV To Juliet E. Hodgkins/EAC/GOV@EAC
11/15/2006 04:02 PM : cc

bcc
Subject Re: Draft Voter Fraud/Voter Intimidation[3

Got it, and will get back to you by Friday AM. --- Peggy
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Margaret Sims /EAC/GOV To Juliet E. Hodgkins/EAC/GOV@EAC, Tamar
10/19/2006 07:04 PM Nedzar/EAC/GOV@EAC
cc twilkey@eac.gov, Gavin S. Gilmour/EAC/GOV@EAC
bee

Subject Voter Fraud-Voter Intimidation Draft Report

Attached is a copy of the draft voter fraud-voter intimidation report that combines all of the pieces
provided to me by the consultants, except for the voluminous Nexis research and case law charts.Tom
wants to get this before the Commissioners ASAP, but | need some other eyes to look it over before we
do. Although I've made some formatting changes to provide some consistency in presentation, and
corrected a couple of glaring errors, | remain concerned about a number of issues:

As you know, references to DOJ actions/responses have caused some concemn at DOJ. But both
consultants are adamantly opposed to EAC making substantive changes to their report. Perhaps
using footnotes clearly labeled as EAC footnotes would be a method of addressing this issue?

There are some recommendations regarding DOJ that we (the consultants and I) were told would not
be supported by DOJ, and other references to DOJ, none of which have been reviewed by the
department. I think we ought to give Craig Donsanto and John Tanner a chance to provide feedback
on each of these sections.

I am a little concerned about the naming of names, particularly in the section that addresses working
group concerns. If we publish it as is, it might end up as fodder for some very negative newspaper
articles.

The report currently uses three different voices: third person, first person singular, first person plural.
| think this looks really clumsy. If we are not actually making substantive changes, perhaps we could
get away with making the presentation consistent in this regard.

Because the consultants submitted the report in pieces, they did not include proper sequeways. |
don't know if we should leave it as is, or insert them where needed.

Please let me know what you think. [f it would help, we can schedule a teleconference. -—- Peggy

VF-VI Final Rept-draft 10-19-06.doc
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Introduction

Charge Under HAVA

Under the Help America Vote Act, Pub. L. No. 107-252, 116 Stat. 1666 (2002)
(“HAVA”), the United States Election Assistance Commission is charged with
developing national statistics on voter fraud and developing methods of deterring and
investigating voter fraud. Also, the Commission is charged with developing methods of
identifying, deterring, and investigating methods of voter 1nt1m1dat10n

Scope of Project

consultants’ conclusions and recommendations for pha:
report. E

The consultants, working without the aid:of“a:stipp
However, the final work product was mutnally %i N%gd and approved They agreed upon
the steps that were taken needed and the ‘th%g}%mpl yed?
sources, the consultantsslimitedithe time pengd under review from January 1, 2001 to

Y anted to interview. Then the consultants separately,

ith a.certain number of people. Due to time and resource
pare down this list substantially — for instance, they
had to rul interviewing prosecutors altogether — but still got a good range of people
to talk to. Theultimate catg gones were academics, advocates, elections officials, lawyers
and judges. Althey gj& thggonsultants were able to talk to most of the people they wanted
to, some were unavailable and a few were not comfortable speaking to them, particularly
judges. The consulta’n s together conducted all of the interviews, either by phone or in
person. Then the consultants split up drafting the summaries. All summaries were
reviewed and mutually approved. Most of the interviews were extremely informative and
the consultants found the interviewees to be extremely knowledgeable and insightful for
the most part.

Nexis: Initially, the consultants developed an enormous list of possible Nexis search
terms. It soon became obvious that it would be impossible to conduct the research that
way. As a result, consultant Wang performed the Nexis search by finding search term
combinations that would yield virtually every article on a particular subject from the last
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five years. Consultant Serebrov approved the search terms. Then Wang created an excel
spreadsheet in order to break down the articles in way in which they could be effectively
analyzed for patterns. Each type of fraud is broken down in a separate chart according to
where it took place, the date, the type of election it occurred in, what the allegation was,
the publication it came from. Where there was a follow up article, any information that
that suggested there had been some further action taken or some resolution to the
allegation was also included. For four very complicated and long drawn out situations —
Washington State, Wisconsin, South Dakota in 2004, and the vote buying cases in a
couple of particular jurisdictions over the last several years —written summaries with
news citations are provided.

Existing Literature: Part of the selections made by the con ants resulted from

was the result of a

reports published by advocacy groups. The c& dtants b ’eve that they
landscape of available sources.

e @would samp e forty to fifty other file cases at random
abil &y If thggentlre file didihotryield any cases, the file would be
‘word 'ear terms wege recorded in a separate file. L1kew1se if
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Working Definition of Fraud and Intimidation

Note: The definition provided below is for the purposes of this EAC project. Most of the
acts described come within the federal criminal definition of fraud, but some may not.

Election fraud is any intentional action, or intentional failure to act when there is a duty
to do so, that corrupts the election process in a manner that can impact on election
outcomes. This includes interfering in the process by which persons register to vote; the
way in which ballots are obtained, marked, or tabulated; and the process by which
election results are canvassed and certified. .

Examples include the following:

o falsifying voter registration information p
residence, criminal status, etc).;
« altering completed voter registration apf

spoiled applications) before they can be subm'
authority;

HAVA, NVRA, or state electio
* intentional destruction by electionig
balloting records, in. yi

abuse of chal lenge laws;

« deceiving voters with false information (e.g.; deliberately directing voters to the
wrong polling place or providing false information on polling hours and dates);

o knowingly failing to accept voter registration applications, to provide ballots, or
to accept and count voted ballots in accordance with the Uniformed and Overseas
Citizens Absentee Voting Act;

« intentional miscounting of ballots by election officials;

« intentional misrepresentation of vote tallies by election officials;

 acting in any other manner with the intention of suppressing voter registration or
voting, or interfering with vote counting and the certification of the vote.
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Voting fraud does not include mistakes made in the course of voter registration, balloting,
or tabulating ballots and certifying results. For purposes of the EAC study;, it also does
not include violations of campaign finance laws.

007883
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Summaries of Research Conducted
Interviews

Common Themes

o There is virtually universal agreement that absentee ballot fraud is the biggest
problem, with vote buying and registration fraud coming in after that. The vote
buying often comes in the form of payment for absentee ballots, although not
always. Some absentee ballot fraud is part of an orgamzeeffort some is by
1nd1v1duals who sometlmes are not even aware that whaftheyrare doing is illegal.

eople signing up with false
eople doing the

names. Registration fraud seems to be most con
registration were paid by the signature.
o There is widespread but not unanimous agrg polling place

pation, “dead”
r4

voters, noncitizen voting and felon voy urs often
enough to be a concern say that it is imposSible to show,the extent tg/which it
happens, but do point to instances in the pres h incidents. Most people
believe that false registration forms have not restil{éd in polling place fraud,
although it may create the peré'n&that vote fra xpossible. Those who
believe there is more polling plaée frate reported estlgated/prosecuted

believe that registration fraud does ead to dulev tes. Jason Torchinsky

from the Americ enter for Votin %ights 157t ly interviewee who believes
that polling pl ‘ w1desprea(iégnd among'the most significant problems in
the system

. Abuse of challenge seand abusive ¢ sllengers seem to be the biggest

anqgmany of those interviewed assert that the
, i modern version of voter intimidation and
is evidence of some continued outright intimidation

J cogimonly raised were the issue of polling places being

ent, unequal distribution of voting machines, videotaping

Ms, and targeted misinformation campaigns.

icate — including representatives from DOJ -- that for various

reasons, the Départment of Justice is bringing fewer voter intimidation and
suppression cases now and is focusing on matters such as noncitizen voting,
double voting and felon voting. While the civil rights section continues to focus
on systemic patterns of malfeasance, the public integrity section is focusing now
‘on individuals, on isolated instances of fraud.

¢ The problem of badly kept voter registration lists, with both lnehglble voters
remaining on the rolls and eligible voters being taken off, remains a common
concern. A few people are also troubled by voters being on registration lists in
two states. They said that there was no evidence that this had led to double voting,
but it opens the door to the possibility. There is great hope that full
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implementation of the new requirements of HAV A — done well, a major caveat —
will reduce this problem dramatically.

Common Recommendations:

e Many of those interviewed recommend better poll worker training as the best way
to improve the process; a few also recommended longer voting times or voting on
days other than election day (such as weekends) but fewer polling places so only
the best poll workers would be employed

e Many interviewed support stronger criminal laws and increased enforcement of
existing laws with respect to both fraud and intimidations %Vocates from across

pursue complaints. .
o With respect to the civil rights section, J '“Y';'f

increasingly difficult to know wherallegations of mtm%'i dation and
suppression are credible since j xdepends o“%pe s deﬁmtlo%%e L
intimidation, and because both partf%’\ »are de‘n 1t Moreovegprior

unequal implementation &8 ould be actionable, Mr.
Tanner was unaware of ig

es recommend a new law that would make it easier to
eople for intimidation even when there is not racial animus.

statewide v. Tgistration databases to prevent fraud. Of particular note, Sarah
Ball JohnsonExecutive Director of Elections for Kentucky, emphasized that
having had an effective statewide voter registration database for more than thirty
years has helped that state avoid most of the fraud problems that have bee alleged
elsewhere, such as double voting and felon voting.

e Several advocate expanded monitoring of the polls, including some associated
with the Department of Justice.

¢ Challenge laws, both with respect to pre-election day challenges and challengers
at the polls, need to be revised by all states to ensure they are not used for
purposes of wrongful disenfranchisement and harassment
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e Several people advocate passage of Senator Barak Obama’s “deceptive practices”
bill

o There is a split on whether it would be helpful to have nonpartisan election
officials — some indicated they thought even if elections officials are elected
nonpartisanly they will carry out their duties in biased ways nonetheless.
However, most agree that elections officials pursuing partisan agendas is a
problem that must be addressed in some fashion. Suggestions included moving
election responsibilities out of the secretary of states’ office; increasing
transparency in the process; and enacting conflict of interest rules.

e A few recommend returning to allowing use of absentee ballots “for cause” only
if it were politically feasible. R

¢ A few recommend enacting a national identificationg
an attorney in New Mexico, and Jason Torchinsky:fr

_ncluding Pat Rogers,

of voting machines

Nexis Research
Absentee Ballot Fraud

a %'&anety of ways:

o Workers for groy
of the deceased
. Wor’fé%ﬁgﬁﬁ%ggps a

s and individuals have attempted to forge
Ahe names of‘o her vo

absentee ballot requests and absentee ballots and

It is unclea; often actual convictions result from these activities (a handful of articles
indicate convic and glfi ty pleas), but this is an area in which there have been a
substantial num gofﬁgy al investigations and actual charges filed, according to news
reports where such 1 :k‘gﬁation is available. A few of the allegations became part of civil
court proceedings contesting the outcome of the election.

While absentee fraud allegations turn up throughout the country, a few states have had
several such cases. Especially of note are Indiana, New J ersey, South Dakota, and most
particularly, Texas. Interestingly, there were no articles regarding Oregon, where the
entire system is vote by mail.

Voter Registration Fraud
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According to press reports, the following types of allegations of voter registration fraud
are most common:

Registering in the name of dead people

Fake names and other information on voter registration forms

Illegitimate addresses used on voter registration forms

Voters being tricked into registering for a particular party under false pretenses
Destruction of voter registration forms depending on the party the voter registered
with

There was only one self evident instance of a noncitizen registef ng t6wvote. Many of the
mstances reported on included official 1nvest1gat10ns and c arges filed, but few actual

Ohio, South Dakota and Wisconsin.

Voter Intimidation and Suppression £

This is the area which had the most artlcles in part b there were so many
allegations of intimidation and suppr: clection. Most of these

remained allegations and no criminal 1 gati cclition ensued. Some of the
cases did end up in civil litigation. -

the issue of challenges to voters’
the pollmg places. There were many allegations that
‘geted at minority communities. Some of the

However, the'tactics alleged varied greatly. The types of activities discussed also include

the following:

Photographing or videotaping voters coming out of polling places.

Improper demands for identification

Poll watchers harassing voters

Poll workers being hostile to or aggressively challenging voters
Disproportionate police presence

Poll watchers wearing clothes with messages that seemed intended to intimidate
Insufficient voting machines and unmanageably long lines
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Although the incidents reported on occurred everywhere, not surprisingly, many came
from “battleground” states. There were several such reports out of Florida, Ohio and
Pennsylvania.

“Dead Voters and Multiple Voting”

There were a high number of articles about people voting in the names of the dead and
voting more than once. Many of these articles were marked by allegations of big
numbers of people committing these frauds, and relatively few of these allegations
turning out to be accurate according to investigations by the newspapers themselves,
elections officials and criminal investigators. Often the probleméftiriied out to be a result
of administrative error, poll workers mis-marking of voter li flawed registration list
and/or errors made in the attempt to match names of voters; slist with the names of
the people who voted In a good number of cases, there were al

process.

Nonetheless there were a few cases of peopl ch. :
these kinds of activities. Most of the cases involved« pefSon voting both by absentee
i i both during early voting
and on Election Day, which calls into n the proper marking and maintenance of
the voting lists. In many instances, th ot to have voted twice
on purpose. A very small handful of cases mvo
county and there was one substantiated cas%%,ln pﬁl %ﬁon voting in more than one
infWhicksuch efforts‘%ere alleged*were disproved by officials.

he nameof a dead per% +he problem lay in the voter
' 1 the person was still on the registration
fiminal advantage of that In total, the San

g oportionate number of such articles coming out of Florida.
Notably, there rticles out of Oregon, which has one hundred percent vote-by-

mail.

Vote Buying
There were a surprising number of articles about vote buying cases. A few of these
instances involved long-time investigations in three particular jurisdictions as detailed in
the vote buying summary. There were more official investigations, indictments and

convictions/pleas in this area. All of these cases are concentrated in the Midwest and
South.

Deceptive Practices

11
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In 2004 there were numerous reports of intentional disinformation about voting eligibility
and the voting process meant to confuse voters about their rights and when and where to
vote. Misinformation came in the form of flyers, phone calls, letters, and even people
going door to door. Many of the efforts were reportedly targeted at minority
communities. A disproportionate number of them came from key battleground states,
particularly Florida, Ohio, and Pennsylvania. From the news reports found, only one of
these instances was officially investigated, the case in Oregon involving the destruction
of voter registration forms. There were no reports of prosecutions or any other legal
proceeding.

Non-citizen Voting

There were surpnsmgly few articles regarding noncxtlze and voting — just
seven all together, in seven different states across th untr also evenly
split between allegations of noncitizens registering’a iti i .In one case
charges were filed against ten individuals. In ghe: idg it foufid there

was illegal noncitizen voting. Three instances pré val i 1 . Two

nicompetence or a crime. There are several cases of

ballots go ! accounted for and ballots ending up in a worker’s
possession. 0 cases wcgr ers were said to have changed peoples’ votes. The one
instance in whick 'despread ballot box stuffing by elections workers was alleged was in

Washington Stat \_K%Ac g;ﬁ%yge in the civil trial of that election contest did not find that
elections workers haommm,ed fraud. Four of the cases are from Texas.

Existing Research

There are many reports and books that describe anecdotes and draw broad conclusions
from a large array of incidents. There is little research that is truly systematic or
scientific. The most systematic look at fraud is the report written by Lori Minnite. The
most systematic look at voter intimidation is the report by Laughlin McDonald. Books
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written about this subject seem to all have a political bias and a pre-existing agenda that
makes them somewhat less valuable.

Researchers agree that measuring something like the incidence of fraud and intimidation
in a scientifically legitimate way is extremely difficult from a methodological perspective
and would require resources beyond the means of most social and political scientists. As
a result, there is much more written on this topic by advocacy groups than social
scientists. It is hoped that this gap will be filled in the “second phase” of this EAC
project.

follow up As a result, it is difficult to know when somethin remained in the stage
of being an allegation and gone no further, or progressed ,? - t of being
investigated or prosecuted or in any other way proven toh id'b¥ian independent,
neutral entity. This is true, for example, with respec i er intimidation
by civil rights organizations, and, with respect to £ ' ntly cited
book. Again, this is something that it is hopedgwill condsphase” of
this EAC project by doing follow up research on allégationsi i sybooks and
newspaper articles.

Other items of note:

e There is as much evidence, and Y
dlsenfranchlsement as about intentx nalsabus ¥system. These include felon
h0r maintenance of databages and identification

“%

Federal law governing election fraud and intimidation is varied and complex and
yet may nonetheless be insufficient or subject to too many limitations to be as
effective as it might be. ~

e Deceptive practices, e.g. targeted flyers and phone calls providing
misinformation, were a major problem in 2004.

e Voter intimidation continues to be focused on minority communities, although the
American Center for Voting Rights uniquely alleges it is focused on Republicans.
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Cases

After reviewing over 40,000 cases, the majority of which came from appeals courts, I
have found comparatively very few which are applicable to this study. Of those that are
applicable, no apparent thematic pattern emerges. However, it seems that the greatest
areas of fraud and intimidation have shifted from past patterns of stealing votes to present
problems with voter registration, voter identification, the proper delivery and counting of
absentee and overseas ballots, provisional voting, vote buying, and challenges to felon
eligibility. But because so few cases provided a picture of these cu.x;{ent problems, I
suggest that case research for the second phase of this pro;ect cQ enﬁrate on state trial-
level decisions.

Methodology

voter fraud and intimidation. A list of the individua
available, and all of the individuals wglcome any furt

&exp
de to th pohce and the Vlctlmlzatlon

Crime Reports, yhic
&f?( hether a partlcular incident has happened

Survey, wh1 h

o Pick a number of places that have historically had many reports of fraud
and/or intimidation; from that pool pick 10 that are geographically and
demographically diverse, and have had a diversity of problems

o Pick a number of places that have not had many reports of fraud and/or
intimidation; from that pool pick 10 places that match the geographic and
demographic make-up of the previous ten above (and, if possible, have
comparable elections practices)
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o Assess the resulting overall reports and impressions resulting from these
interviews and focus groups, and examine comparisons and differences among
the states and what may give rise to them.

In conducting a survey of elections officials, district attorneys, district election
officers, they recommend that:

o The survey sample be large in order to be able to get the necessary subsets
o The survey must include a random set of counties where there have and have
not been a large number of allegations

(Allan.Lichtman, American University; Thad Hall, ersity of Utah; Bernard.
Grofman, UC — Irvine)

should focus on the five or ten states, region:
history of election fraud to exami
should be mailed to each staﬁ%

s withia systematic sa@g}e of election officials nationwide and
shouldibScond uctedf'handler Davidson, Rice University)

Weiser, Brennan Center of New York University)

e Replicate a study in the United States done abroad by Susan Hyde of the
University of California- San Diego examining the impact of impartial poll site
observers on the incidence of election fraud. Doing this retrospectively would
require the following steps:

o Find out where there were federal observers
o Get precinct level voting information for those places

15
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o Analyze whether there was any difference in election outcomes in those
places with and without observers, and whether any of these results seem
anomalous.

Despite the tremendous differences in the political landscapes of the countries
examined by Hyde in previous studies and the U.S., Hyde believes this study
could be effectively replicated in this country by sending observers to a random
sample of precincts. Rather than compare the incumbent’s vote share, such
factors such as voter complaints, voter turnout, number of provisional ballots
used, composition of the electorate, as well as any anomalous voting results could
be compared between sites with and without monitors. 47

For example, if intimidation is occurring, and if reﬁ
mtlmldatlon less likely or voters more conﬁdent

than in unmonitored precincts. If monitors c#
adhere more closely to rcgula%%&ns then there

 this approach l%fdoes not get at some forms of fraud,
would l;gave to be analyzed separately.

commends conducting an analysis of vote fraud
ration rolls by list matching. Allegations of illegal
atching of names and birth dates. Alleged instances
on matching the names and birth dates of persons

s. Allegations of ineligible felon (depending on state law),

dates, and $o
with basic rel
minutes. N

es addresses of such people against a voting records. Anyone
nal database skills can perform such matching in a matter of

However, there are a number of pitfalls for the unwary that can lead to grossly
over-estimating the number of fraudulent votes, such as missing or ignored
middle names and suffixes or matching on missing birth dates. Furthermore,
there is a surprising statistical fact that a group of about three hundred people with
the same first and last name are almost assured to share the exact same birth date,
including year. In a large state, it is not uncommon for hundreds of Robert
Smiths (and other common names) to have voted. Thus, allegations of vote fraud

16
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or purging of voter registration rolls by list matching almost assuredly will find a
large proportion of false positives: people who voted legally or are registered to
vote legally.

Statistics can be rigorously applied to determine how many names would be
expected to be matched by chance. A simulation approach is best applied here:
randomly assign a birth date to an arbitrary number of people and observe how
many match within the list or across lists. The simulation is repeated many times
to average out the variation due to chance. The results can then be matched back
to actual voting records and purge lists, for example, in thehotly contested states
of Ohio or Florida, or in states with Election Day registy yhere there are
concerns that easy access to voting permits double v This analysis will

indications of intimidation (people being chil g@d at the polls) and the number

of those not counted would be indications of "v aud.” One could look at those
jurisdictions in the Election D rtionate number of
provisional ballots cast and cros sdphics and number of
provisional ballots discarded. (Mrehae ge Mason University)

+ Spencer Overt%),g)%ﬂ%

suggests a me%

fraud, random:

agticle entitled Voter Identification,
‘three approaches——mvestlgatlons of voter
ported to vote, and an examination of

enpth :“E i"\‘irealmesscs and thus the best studles would

but provide'some insight. For example a statewide survey of each of -
Ohio’s 88 county boards of elections found only four instances of
ineligible persons attempting to vote out of a total of 9,078,728 votes
cast in the state’s 2002 and 2004 general elections. This is a fraud rate
of 0.00000045 percent. The Carter-Baker Commission’s Report noted
that since October 2002, federal officials had charged 89 individuals
with casting multiple votes, providing false information about their
felon status, buying votes, submitting false voter registration
information, and voting improperly as a non-citizen. Examined in the
context of the 196,139,871 ballots cast between October 2002 and
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August 2005, this represents a fraud rate of 0.0000005 percent (note
also that not all of the activities charged would have been prevented by
a photo identification requirement).

A more comprehensive study should distinguish voter fraud
that could be prevented by a photo identification requirement from
other types of fraud — such as absentee voting and stuffing ballot
boxes — and obtain statistics on the factors that led law enforcement
to prosecute fraud. The study would demand significant resources
because it would require that researchers interview and pour over the
records of local district attorneys and election boardg$™

Hard data on investigations allegati adrges, pleas, and

tigations,
- ted by surv%%g’s? of

Random surveys cou dé} gl :
votes cast ﬁaudulently For exam

10 “vote might claim that they did, which may
extent of fraud. A surveyor might mitigate this

er, some voters will not be located by researchers and
others will refuse to talk to researchers. Photo identification
proponents might construe these non-respondents as improper
registrations that were used to commit voter fraud.

Instead of surveying all voters to determine the amount of
fraud, researchers might reduce the margin of error by focusing on a
random sampling of voters who signed affidavits in the three states
that request photo identification but also allow voters to establish their
identity through affidavit—Florida, Louisiana, and South Dakota. In
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South Dakota, for example, only two percent of voters signed
affidavits to establish their identity. If the survey indicates that 95
percent of those who signed affidavits are legitimate voters (and the
other 5 percent were shown to be either fraudulent or were non-
responsive), this suggests that voter fraud accounts for, at the
maximum, 0.1 percent of ballots cast.

The affidavit study, however, is limited to three states, and it is
unclear whether this sample is representative of other states (the
difficulty may be magnified in Louisiana in the afte of Hurricane
Katrina’s displacement of hundreds of thousands ofivoters). Further,
the affidavit study reveals information about thesimount of fraud in a
ificati ' jon-—more voter

3. Examining Death Rolls

A comparison of death rolls t6oti Is, mi ) ide
an estimate of fraud.

Imagine that one n e A, which has no
documentary identificatio ords show that
20,000 people passed away i, A gross-referencing of
this list to the voter rolls shows thdt” 10,060 6fthose who died were
registered V9 these namié$ remaine d*on the voter rolls during
the Novefi )4 electiozm%esearchers would look at what
percentag ( cgistered people who Voted” in

‘at the polls from those cast absentee
cation requu‘ement would not prevent). This
d to the electorate as a whole.

doldgy also has its strengths and weaknesses. If
j target the dead, the study might overestimate the
t e);;gs% among living voters (although a low incidence of
cceased voters might suggest that fraud among all voters

positives’produced by a computer match of different people with the
same name. Photo identification advocates would likely assert that the
rate of voter fraud could be higher among fictitious names registered,
and that the death record survey would not capture that type of fraud
because fictitious names registered would not show up in the death
records. Nevertheless, this study, combined with the other two, would
provide important insight into the magnitude of fraud likely to exist in
the absence of a photo identification requirement.
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Recommendations for Further EAC Activity
on Voting Fraud and Voter Intimidation

Consultants’ Recommendations
Recommendation 1: Conduct More Interviews
Time and resource constraints prevented the consultants from interviewing the full range

of participants in the process. As a result, we recommend that a -&MC activity in this
area include conducting further interviews.

In particular, we recommend that more election official
parts of the country, and parties be interviewed. Thesg«dndiyidualsthaye the most direct
inside information on how the system works -- and A§§%ﬁes does not woil

often the first people voters go to when something goes wrong and are .»\;g;e.responmble
for fixing it. They are the ones who must cal:;svy§ the medsures that are desr ied to both
prevent fraud and voter intimidation and suppres ill most hkely*ﬁ/now what,
therefore, is and is not working. .

It would also be especially beneficial o people in 1av
federal District Election Officers (“DE
and criminal defense attorneys.

,forg:ement specifically
al district 246 eys, as well as civil

R

. coordmate e n matters with state and local election and law enforcement
officials and fhake them aware of their availability to assist with election-related
matters;

e issue press releases to the public announcing the names and telephone numbers of
DOJ and FBI officials to contact on election day with complaints about voting or
election irregularities and answer telephones on election day to receive these
complaints; and

e supervise a team of Assistant U.S. Attorneys and FBI special agents who are
appointed to handle election-related allegations while the polls are open on
election day.'
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Given the great responsibilities of the DEOs, and the breadth of issues they must deal
with, they undoubtedly are great resources for information and insight as to what types of
fraud and intimidation/suppression are occurring in their districts.

In many situations, however, it is the local district attorneys who will investigate election
fraud and suppression tactics, especially in local elections. They will be able to provide
information on what has gone on in their jurisdictions, as well as which matters get
pursued and why.

Finally, those who defend people accused of election related crimes would also be useful -
to speak to. They may have a different perspective on how we hé‘g%ystem is working to
detect, prevent, and prosecute election fraud.

Recommendation 2: Follow Up on Nexis Research

Similarly, many of the articles contain information abi
activities or even charges brough_t. Heowever, without

_~txpes of actlvitles are actually taking place.
o

in the reports and books that we analyzed and
often not substantiated in any way and are inherently
writing. Despite this, such reports and books are

Therefore, we recominend follow up to the literature review: for those reports and books
that make or cite spécific instances of fraud or intimidation, a research effort should be
made to follow up on those references to see if and how they were resolved.

Recommendation 4: Review Complaints File With MyVotel Project Voter Hotline

During the 2004 election and the statewide elections of 2005, the University of
Pennsylvania led a consortium of groups and researchers in conducting the MyVotel
Project. This project involved using a 1-800 voter hotline where voters could call for poll
location, be transferred to a local hotline, or leave a recorded message with a complaint.
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In 2004, this resulted in over 200,000 calls received and over 56,000 recorded
complaints.” The researchers in charge of this project have done a great deal of work to
parse and analyze the data collected through this process, including going through the
audio messages and categorizing them by the nature of the complaint. These categories
include registration, absentee ballot, poll access, ballot/screen, coercion/intimidation,
identification, mechanical, provisional (ballot).

We recommend that further research include making full use of this data with the
cooperation of the project leaders. While perhaps not a fully scientific survey given the
self-selection of the callers the information regarding 200,000 complaints should provide

of intimidation or suppression.

Recommendation 5: Further Review of Complaints
Justice

Although according to a recent GAO report th
Division of the Department of Justice has a varie
intimidation," the Section was extremely reluctant t
information. Further attempts should,
telephone logs of complaints the Sectt
Interactive Case Management (ICM) s
received and the corresponding action ta &
include a review and analysis of the obserVer a%d
that must be filed with thie

review ofitht
Integn

pursuing back'to the Department would likely provide tremendous
insight into spired during the last several elections. Where necessary,
information co C or made confidential.

Recommendation 7: Attend Ballot Access and Voting Integrity Symposium

The consultants also believe it would be useful for any further activity in this area to

include attendance at the next Ballot Access and Voting Integrity Symposium. According
to the Department,”

Prosecutors serving as District Election Officers in the 94 U.S. Attorneys’
Offices are required to attend annual training conferences on fighting
election fraud and voting rights abuses... These conferences are sponsored
by the Voting Section of the Civil Rights Division and the Public Integrity
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Section of the Criminal Division, and feature presentations by Civil Rights
officials and senior prosecutors from the Public Integrity Section and the
U.S. Attorneys’ Offices. As a result of these conferences, there is a
nationwide increase in Department expertise relating to the prosecution of
-election crimes and the enforcement of voting rights.

By attending the symposium researchers could learn more about the following:

e How District Election Officers are trained, e.g. what they are taught to focus their
resources on, how they are instructed to respond to variou types of complaints

e How information about previous election and voting i presented
How the Voting Rights Act, the criminal laws governiiig.election fraud and

intimidation, the National Voter Registration Ac ‘ : elp America Vote Act

are described and explained to participants

Included in this report is a summary of variof:s h
others suggested to measure voter fraud and intimidat
of the Working Group in this regard,
the mission of providing unbiased data
institution and/or individual that focus
science research.

Recommendation 9:

Efplo

. & . :
Finally, consultant T =\__ ang recommends th%;; iture researchers review federal law to
explore ways to make it easier, 0 e eitherservil or criminal penalties for acts of

iiipe
intimidati ot necessarily invelvgracial animus and/or a physical or economic
5 5 R

R

_ _ long: me Director of the Election Crimes Branch, Public
Integrity 70) imi vision of the U.S. Department of Justice:

As wit other statutes addressing voter intimidation, in the absence of any
j ] ;‘;fﬁg contrary, it is the Criminal Division’s position that
section 1973gg-10(1) applies only to intimidation which is accomplished
through the use of threats of physical or economic duress. Voter
“intimidation” accomplished through less drastic means may present
violations of the Voting Rights Act, 42 U.S.C. § 1973i(b), which are
enforced by the Civil Rights Division through noncriminal remedies."

Mr. Donsanto reiterated these points to us on several occasions, including at the working
group meeting.
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As aresult, researchers should examine if there is some way in which current law might
be revised or new laws passed that would reach voter intimidation that does not threaten
the voter physically or financially, but rather threatens the voter’s right to vote as a
tangible value in itself. Such an amendment or law would reach all forms of voter
intimidation, no matter if it is motivated by race, party, ethnicity or any other criteria.

The law would then potentially cover, for example, letters and postcards with language
meant to deter voters from voting and both pre-election and Election Day challengers that
are clearly mounting challenges solely on illegitimate bases.

In the alternative to finding a way to criminalize such behavior, re searchers might
examine ways to invigorate measures to deter and punish voter, i idation under the
civil law. For example, there might be a private right of acti eated for voters or
groups who have been subjected to intimidation tactics inh process. Such an
action could be brought against individual offenders; anyx
is a pattern of repeated abuse in the jurisdiction thai g :
action against; and organizations that 1ntent10nall§&engage in intimidatin
penalty upon finding liability, civil damages go i
fees

Currently the penalty for fraud is $10,0
vote is $5,000.

this, beli ;vmg that using partisans as observers would be unworkable

7

¢redible fo the public.

others objec
and would not

There was even grealgr concern about the difficulties in getting access to poll sites for the
purposes of observatlon Most states strictly limit who can be in the polling place. In
addition, there are already so many groups doing observation and monitoring at the polls,
administrators might object. There was further concern that observers would introduce a
variable into the process that would impact the outcome. The very fact that observers
were present would influence behavior and skew the results.

Moreover, it was pointed out, many of the problems we see now with respect to fraud and

intimidation does not take place at the polling place, e.g. absentee ballot fraud and
deceptive practices. Poll site monitoring would not capture this activity. Moreover, with
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increased use of early voting, poll site monitoring might have to go on for weeks to be
effective, which would require tremendous resources.

Mr. Weinberg suggested using observers in the way they are utilized in international
elections. Such observers come into a jurisdiction prior to the election, and use
standardized forms at the polling sites to collect data.

Recommendation 2: Do a Study on Absentee Ballot Fraud

The workmg group agreed that smce absentee ballot fraud is the Aﬁl{gam form of fraud

facilitated by the fact that there already is a great deal of i
where and why such practices are carried out based on

Working group members were suppo
studying this issue, risk analysis. As

Picking up on a* estlomzmade by Spencer Overton and explained in the suggested
methodology section iy ;,‘”Hearne recommended studying the issue using statistical
database matching. g?e earchers should compare the voter roll and the list of people who
actually voted to sec¢ /If there are “dead” and felon voters. Because of the inconsistent
quality of the databases, however, a political scientist would need to work in an
appropriate margin of error when using such a methodology.

Recommendation 5: Conduct a Study of Deéeptive Practices

The working group discussed the increasing use of deceptive practices, such as flyers
with false and/or intimidating information, to suppress voter participation. A number of

! See Appendix C, and section on methodology
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groups, including the Department of Justice, the EAC, and organizations such as the
Lawyers Committee for Civil Rights, keep phone logs regarding complaints of such
practices, which may be available for review and analysis. This is also an area in which
there is often tangible evidence, such as copies of the flyers and postcards themselves.
All of this information should be reviewed and analyzed to see how such practices are
being conducted and what can be done about them.

Recommendation 6: Study Use of HAVA Administrative Complaint Procedure As
Vehicle for Measuring Fraud and Intimidation

The EAC should study the extent to which states are actually uﬂ%the administrative
complaint procedure mandated by HAVA. In addition, the BAC should study whether
data collected through the administrative complaint procedi hbe used as another
source of information for measuring fraud and intimidation. “
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Key Working Group Observations and Concerns

Working Group Observations

1. The main problems today are structural barriers to voting and administrative
error. Mr. Perez observed that, in accordance with the research, the biggest
issues today are structural barriers to voting, not stealing votes. Election
administrators share this view. Election fraud is negligible, and to the extent it
occurs, it needs to be prosecuted with stronger criminal laws. The biggest
problem is properly preparing people, which is the respgfsibitity of election

administrators.

2. Most fraud and intimidation is happening outside volli . Mr.
Greenbaum observed that with respect to bo 1 €r suppression.
such as deceptlve practices and tearmg ost of that is

3. This issue cannot be addressed through one'Study or one methodoogy alone.
Si ; ‘ety in types of fraud and

ented the quality of the research
prehmm% , thought it would be useful and

Cuet

ss\"?"

rmg expanding its reach over voter

e context of the conversation about defining voter

\‘ irted out that while voter intimidation was strictly

Several of the ﬁvgsgjr '
done and althug

informative g nediate future.

ought to be*ﬁ and the section is exploring ways to go after it within the
existing statutory construct. Mr. Bauer raised the example of a party sending
people dressed in paramilitary outfits to yell at people as they go to the polls,
telling them they have to show identification. Mr. Donsanto said that under the
laws he has to work with today, such activity is not considered corrupt. He said
that his lawyers are trying to “bend” the current laws to address aggravated cases
of vote suppression, and the phone-jamming case is an example of that. Mr.
Donsanto said that within the Department, the term vote “suppression” and
translating it into a crime is a “work in progress.”
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6. Registration fraud does not translate into vote fraud. Ms. Rogers, Mr. Donsanto
and others stated that although phony voter registration applications turned in by
people being paid by the form was a problem, it has not been found in their
experience to lead to fraudulent voters at the polls. Ms. Rogers said such people
were motivated by money, not defrauding the election.

7. Handling of voter fraud and intimidation complaints varies widely across states
and localities. Ms. Rogers and others observed that every state has its own
process for intake and review of complaints of fraud and intimidation, and that
procedures often vary within states. The amount of authorjty secretaries of state
have to address such problems also i is different i in every, fate:sMr. Weinberg

ve authonty to do

ther secretaries ought to

HAVA has mandated

be given greater authority so as to centralize the chss ‘
in other areas. Sk,

Working Group Concerns

1. Mr. Rokita questioned whether the purpose
assessing the level of fraud and where it is, ra
making such measurements. eli

esent project ought to be on
an on developing methods for
Rot logy should be the focus,

ulated in the research “is a

3. Mr. Rokita sfated that, “We’re not sure that fraud at the polling place doesn t
exist. We can’t conclude that.”

4. Mr. Rokita expressed concern about working with a political scientist. He
believes that the “EAC needs to be very careful in who they select, because all the
time and effort and money that’s been spent up to date and would be spent in the
future could be invalidated by a wrong selection in the eyes of some group.”
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NEXIS Charts
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Case Charts
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Agpendix 1
List of Individuals Interviewed

Wade Henderson, Executive Director, Leadership Conference for Civil Rights
Wendy Weiser, Deputy Director, Democracy Program, The Brennan Center
William Groth, attorney for the plaintiffs in the Indiana voter identification litigation

Lori Minnite, Barnard College, Columbia University

Neil Bradley, ACLU Voting Rights Project

Blecyions, Kentucky

&
“Indiana, (defendant in the Indiana voter

Robin DeJarnette, Executive Director, American Center for Voting Rights

Joseph Rich, former Director of the Voting Section, Civil Rights Division, U.S.
Department of Justice

Joseph Sandler, Counsel to the Democratic National Committee
John Ravitz, Executive Director, New York City Board of Elections

John Tanner, Director, Voting Section, Civil Rights Division, U.S. Department of Justice
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Kevin Kennedy, Executive Director of the State Board of Elections, Wisconsin
Evelyn Stratton, Justice, Supreme Court of Ohio

Tony Sirvello, Executive Director, International Association of
Clerks, Recorders, Election Officials and Treasurers

Harry Van Sickle, Commissioner of Elections, Pennsylvania -

Craig Donsanto, Director, Public Integrity Section, U.S. Department of Justice

Sharon Priest, former Secretary of State, Arkansas
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Ap'pendix 2
List of Literature Reviewed

Reports

People for the American Way and the NAACP, “The Long Shadow of Jim Crow,”
December 6, 2004.

Laughlin McDonald, "The New Poll Tax," The American Prospect vol. 13 no. 23,
December 30, 2002.

Wisconsin Legislative Audit Bureau, “An Evaluation: VoterfRegistration Elections
Board” Report 05-12, September, 2005.
Eﬁ%‘icuome

ffice “Prehmmary "

Milwaukee Police Department, Milwaukee Coun
Bureau of Investigation United States Attomey

fﬁce Federal
ings of Joint

)@"«&?

%mggs , and Benjamin Wise, “Republican Ballot
agral ifiority Vote Suppression — or Both?”” A Report
to the Cg 1 i otectlon, September, 2004.

Alec

2004 Presidential n,” August 2, 2005.
The Advancement Project, “America’s Modern Poll Tax: How Structural

Disenfranchisement Erodes Democracy” November 7, 2001

The Brennan Center and Professor Michael McDonald “Analysis of the September 15,
2005 Voter Fraud Report Submitted to the New Jersey Attorney General,” The Brennan
Center for Justice at NYU School of Law, December 2005.

Democratic National Committee, “Democracy at Risk: The November 2004 Election in
Ohio,” DNC Services Corporation, 2005
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Public Intcgﬁty Section, Criminal Division, United States Department of Justice, "Report
to Congress on the Activities and Operations-of the Public Integrity Section for 2002."

Public Integrity Section, Criminal Division, United States Department of Justice, "Report
to Congress on the Activities and Operations of the Public Integrity Section for 2003."

Public Integrity Section, Criminal Division, United States Department of Justice, "Report
to Congress on the Activities and Operations of the Public Integrity Section for 2004."

Craig Donsanto, "The Federal Crime of Election Fraud," Publigs
Department of Justice, prepared for Democracy.Ru, n.d., at ¢
http://www.democracy.rw/english/library/international/en

ity Section,

People for the American Way, Election Protection 2¢ I
http://www.electionprotection2004.org/edaynewszht

Craig Donsanto, "Prosecution of Electoral Fraud
Political Finance White Paper Series, IFES, 2006.

ews of Selecte"*% “&%11 Election Officials on
zible Citizens‘@an#¥ote," Report to

General Accounting Office, "Elections
Managing Voter Registration and Ensurinig<
Congressional Requesters, September 20‘%%

o

N Analysis of Election Fraud,"

4
.awye‘rs Committee for Civil Rights,

People for the America
] Voter Disenifranchisement in the 2004

"Shattering th

Boo

John Fund,

Books, 2004.
.

Andrew Gumbel, StegPthis Vote: Dirty Elections and the Rotten History of Democracy in

American, Nation Books, 2005.

Tracy Campbell, Deliver the Vote: A History of Election Fraud, An American Political
Tradition — 1742-2004, Carroll & Graf Publishers, 2005.

David E. Johnson and Jonny R. Johnson, 4 Funny Thing Happened on the Way to the
White House: Foolhardiness, Folly, and Fraud in the Presidential Elections, from
Andrew Jackson to George W. Bush, Taylor Trade Publishing, 2004.
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Mark Crispin Miller, Fooled Again, Basic Books, 2005.
Légal

Indiana Democratic Party vs. Rokita, U.S. District Court Southern District of Indiana
(Indianapolis) 1:05-cv-00634, U.S. Court of Appeals, 7" Circuit 06-2218

Common Cause of Georgia vs. Billups, U.S. District Court, Northern District of Georgia
(Rome) 4:05-cv-00201-HLM U.S. Court of Appeals, 11" Circuit 05-15784

%(regarding HB

scommendation%20Me

U.S. Department of Justice Section 5 Recommendation Memo
244), August 25, 2005 at
http://www.votingrights.org/news/downloads/Section%20

morandum.pdf 4
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Appendix 3
Excerpt from “Machinery of Democracy.” a Brennan Center Report

APPENDIX C

BRENNAN CENTER TASK FORCE ON VOTING SYSTEM SECURITY,
LAWRENCE NORDEN, CHAIR

Excerpted from pp. 8-19 %%

METHODOLOGY .

%

The Task Force concluded, and the peer review team Q%NIST ag
best approach for comprehensively evaluating v,éé’g’i’?gg’w;?em threa
identify and categorize the potential threats a ritize
these threats based upon an agreed upon metrey(w.

each threat is to accomplish from the attacker'§;
utilizing the same metric employed to prioritize th
difficult each of the catalogued aftacks would bec
countermeasures
are implemented.

er various sets of

;ib“%%most concerned about

RS

This model allows us to identify the ?330 € sh
cthermore, it allows us to

(i.e., the most practicaband least difficultgftacks). Fur

quantify the pogential veness of varlous sets of%countermeasures (i.e, how
difficult the lggst difficul ' ck is after the,countermeasure has been implemented).
Other poteritial s co;‘dered, but ultin iatély rejected by the Task

Force, are detaile

-gt'model for voting systems was to identify-as many

0 T0 that end, the Task Force, together with the participating
ntiseveral months identifying voting system vulnerabilities.

is work,/NIST held a Voting Systems Threat Analysis

« ctqb 7, 2005. Members of the public were invited to write up

. . R . .
and post additignal potential attacks. Taken together, this work produced over

120 potential gcks on the three voting systems. They are detailed in the catalogs
annexed.2o Many of the attacks are described in more detail at

http://vote. nist.gov/threats/papers.htm.

The types of threats detailed in the catalogs can be broken down into nine categories:
(1) the insertion of corrupt software into machines prior to Election Day;

~ (2) wireless and other remote control attacks on voting machines on Election Day;
(3) attacks on tally servers; (4) miscalibration of voting machines; (5) shut off of
voting machine features intended to assist voters; (6) denial of service attacks; (7)
actions by corrupt poll workers or others at the polling place to affect votes cast;
(8) vote buying schemes; (9) attacks on ballots or VVPT. Often, the actual attacks
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involve some combination of these categories. We provide a discussion of each
type of attack in “Categories of Attacks,” infra at pp. 24-27.

PRIORITIZING THREATS:
NUMBER OF INFORMED PARTICIPANTS AS METRIC

Without some form of prioritization, a compilation of the threats is of limited
value. Only by prioritizing these various threats could we help election officials
identify which attacks they should be most concerned about, and what steps
could be taken to make such attacks as difficult as possible. As discussed below we
have determmed the level of difficulty for each attack where t :

: st-rdte programmérs
workmg with them. By contrast, electlon fraud car ficdout by a foreign government

probably without many convenien
election procedures.

é@ ' @wmant as Someone whose participation is needed
'/,andwv e', Hows cnough about the attack to f011 or

¢ security metric “number of informed participants” is

d: the larger a conspiracy is, the more difficult it would be
an attacker can carry out an attack by herself, she need

Gn the other hand, a conspiracy that requires thousands of

people to take part (like a vote-buying scheme) also requires thousands of people

to keep quiet. The larger the number of people involved, the greater the likelihood

that one of them (or one who was approached, but declined to take part)

would either inform the public or authorities about the attack, or commit some

kind of error that causes the attack to fail or become known.

Moreover, recruiting a large number of people who are willing to undermine the
integrity of a statewide election is also presumably difficult. It is not hard to imagine
two or three people agreeing to work to change the outcome of an election.

It seems far less likely that an attacker could identify and employ hundreds or
thousands of similarly corrupt people without being discovered.
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We can get an idea of how this metric works by looking at one of the threats listed

in our catalogs: the vote-buying threat, where an attacker or attackers pay individuals

to vote for a particular candidate. This is Attack Number 26 in the PCOS

Attack Catalogz (though this attack would not be substantially different against

DREs or DREs w/ VVPT).2s In order to work under our current types of voting

systems, this attack requires (1) at least one person to purchase votes, (2) many

people to agree to sell their votes, and (3) some way for the purchaser to confirm

that the voters she pays actually voted for the candidate she supported. Ultimately, we
determined that, while practical in smaller contests, a vote-buying attack would be an
exceptionally difficult way to affect the outcome of a statewide glection. This is because,
even in a typically close statewide election, an attacker woul 0 involve thousands
of voters to ensure that she could affect the outcome of a stil w1de race.s

g is “Stuffing

% that, at a minimum,
“creating the

ok d;ballotﬁﬁough the PCOS

d (3‘)% iifying the poll books in

Ballot Box with Additional Marke
there were three component parts

uired to scan marked ballots: 1 per polling place attacked.

uired to modify poll books: 1 per polling place attacked.:s

After these valiaes were assigned, the Brennan Center interviewed several election
officials to seé@whether they agreed with the steps and values assigned to each
attack.2s When necessary, the values and steps were modified. The new catalogs,
including attack steps and values, were then reviewed by Task Force members.
The purpose of this review was to ensure, among other things, that the steps and
values were sound.

These steps and values tell us how difficult it would be to accomplish a single attack
in a single polling place. They do not tell us how many people it would take to change
the outcome of an election successfully — that depends, of course, on specific facts
about the jurisdiction: how many votes are generally recorded in each polling
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place, how many polling places are there in the jurisdiction, and how close is the
race? For this reason, we determined that it was necessary to construct a hypothetical
jurisdiction, to which we now turn.

NUMBER OF INFORMED PARTICIPANTS NEEDED TO CHANGE
STATEWIDE ELECTION

We have decided to examine the difficulty of each attack in the context of changing
the outcome of a reasonably close statewide election. While we are concerned
by potential attacks on voting systems in any type of election, we are most troubled
by attacks that have the potential to affect large numbers of votes. These are

b4

C erms of number » rticipants
financial cost, risk of detection, and time. commr ‘ twe - ate uncertain ¥

jurisdiction was created to be represen
We did not want to examine a statewid;

¢ “ecause they were the ten “battleground” states that Zogby
istently polled in the spring, summer, and fall 2004.;: These
ections that an attacker would have expected, ahead of time, to

states were Chy
International ¢

are statewide gﬂ
be fairly close.

We have also created a composite election, which we label the “Governor’s Race”
in Pennasota. The results of this election are a composite of the actual results in
the same ten states in the 2004 Presidential Election.

We have used these composites as the framework by which to evaluate the difficulty

of the various catalogued attacks.3s For instance, we know a ballot-box stuffing
attack would require roughly five people to create and mark fake ballots, as
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well as one person per polling place to stuff the boxes, and one person per polling
place to modify the poll books. But, in order to determine how many informed
participants would be needed to affect a statewide race, we need to know how
many polling places would need to be attacked.

The composite jurisdiction and composite election provide us with information
needed to answer these questions: i.e., how many extra votes our attackers would
need to add to their favored candidate’s total for him to win, how many ballots

our attackers can stuff into a particular polling place’s ballot box without arousing
suspicion (and related to this, how many votes are generally cast in the average
polling place), how many polling places are there in the state, ef¢, We provide
details about both the composite jurisdiction and election in ﬂ@%ﬁpﬂ entitled
“Governor’s Race, State of Pennasota, 2007,” infra at pp 26.227.

LIMITS OF INFORMED PARTICIPANTS AS METRIGC

S
Of the possible metrics we considered, we belieye thatuneasuring thé
people who know they are involved in an a ek (and thus could pro
.of the attack to the authontles and/or the pie

85 network at the polling place (see
85-91). However the former attack

#ric 1s that we do not have an easy way to represent
in finding members of his attack team.

; we €onclude that the cost of subverting a routine audit

1al to the cost of intercepting ballot boxes in transit and

) the audit team requires getting a spe01ﬁc set of trusted people
to cooperate e attacker. By contrast, the attacker may be able to decide
which precincts'to tamper with based on which people he has already recruited

for his attack.

In an attempt to address this concern, we considered looking at the number of
“insiders” necessary to take part in each attack. Under this theory, getting five

people to take part in a conspiracy to attack a voting system might not be particularly
difficult. But getting five well-placed county election officials to take part in

the attack would be (and should be labeled) the more difficult of the two attacks.
Because, for the most part, the low-cost attacks we have identified do not necessarily
involve well placed insiders (but could, for instance, involve one of many

people with access to commercial off the shelf software (“COTS”) during development

40

007917



Voting Fraud and Voter Intimidation — Preliminary Research & Recommendations

or at the vendor), we do not believe that using this metric would have
substantially changed our analysis.3s

Finally, these attack team sizes do not always capture the logistical complexity of
an attack. For example, an attack on VVPT machines involving tampering with

the voting machine software and also replacing the paper records in transit

requires the attacker to determine what votes were falsely produced by the voting
machine and print replacement records in time to substitute them. While this is
clearly possible, it raises a lot of operational difficulties — a single failed substitution
leaves the possmlhty that the attack would be detected during the audit of

ballots.

We have tried to keep these imperfections in mind when analy inz&}nd discussing

our least difficult attacks.

security experts in the last several years stems fl‘;‘ na’ j inion in
prlorltlzmg the difficulty of attacks. Election, X
in the logistics of handling tons of paper b \ have 1ittle faith in paper+ &\d@ﬁ’
‘ ' at le%@itradmonal attacks

( ks on computer voting systems
experts understand

Zeithe availability of

e atiacks ractlcal to launch, but have no clear
idea how they would manage the logistics% ttagwkmg a pa%? based system.

Looking at attack team size is one wggto br; e? iivdifferénce in perspective.

the difficulty of an attack: we first asked whether the
dallow us to detect an attack with near certainty. If we
rmeasure would expose the attack, we identified the steps
to circumvent or defeat the countermeasure. For each

informed parti¢ipants (if any) that an attacker would need to add to his team.

As with the process for determining attack difficulty, the Brennan Center interviewed
numerous election officials to see whether they agreed with the steps and

values assigned. When necessary, the values and steps for defeating the countermeasures
were altered to reflect the input of election officials.

COUNTERMEASURES EXAMINED
.BASIC SET OF COUNTERMEASURES

The first set of countermeasures we looked at is the “Basic Set” of countermeasures.
This Basic Set was derived from security survey responsesss we received
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from county election officials around the country, as well as additional interviews
with more than a dozen current and former election officials. Within the Basic
Set of countermeasures are the following procedures:

Inspection

The jurisdiction is not knowingly using any uncertified software that is subject
to inspection by the Independent Testing Authority (often referred to as
the “ITA”).37

Physical Security for Machines

Ballot boxes (to the extent they exist) are examined{ ensure they are em
y p

e The warehouse has perimeter alar
visits by security guards.

® Access to the warehous
similar automatic logging

ontrolled by sign:i
and exit for

e Some form of “tamper eviden € Pl némachines before and after
each election

s for each machine is posted at each polling place on Election

printouts of totals) that is not electronically transmitted as part of the unofficial
upload to the central election office, is delivered in official, sealed and hand-
delivered information packets or boxes. All seals are numbered and tamper-
evident.

e Transportation of information packets is completed by two election officials
representing opposing parties who have been instructed to remain in joint
custody of the information packets or boxes from the moment it leaves the
precinct to the moment it arrives at the county election center.
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e  Each polling place sends its information packets or boxes to the county election
center separately, rather than having one truck or person pick up this data from
multiple polling locations.

® Once the sealed information packets or boxes have reached the county election
center, they are logged. Numbers on the seals are checked to ensure that they
have not been replaced. Any broken or replaced seals are logged. Intact seals are
left intact.

e After the packets and/or boxes have been logged, they are provided with physical
security precautions at least as great as those listed forg ing machines, above.
Specifically, for Pennasota, we have assumed the rgdm in which the packets are
stored have perimeter alarms, secure locks, v1de 05Uy 111ance and regular visits

entry and exit for regular staff.

Testing3s
e An Independent Testing Authority has tifiedithe model of voting machine
used in the polling place.

e Acceptance Testingsois p
received by County.

S8 -_ 1 conﬁ ed for the correct election, including the
| er applicable details.

10 INE AUDIT

utife auditing of voter-verified paper records occurs in 12 states,
ity of electronic voting machines. They generally require between 1 and
10% of all preginct voting machines to be audited after each election. «

Jurisdictions can implement this set of countermeasures only if their voting systems
produce some sort of voter-verified paper record of each vote. This could

be in the form of a paper ballot, in the case of PCOS, or a voter-verified paper

trail (“VVPT”), in the case of DREs.

We have assumed that jurisdictions take the following steps when conducting an
Automatic Routine Audit (when referring to this set of assumptions “Regimen for
an Automatic Routine Audit”):
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The Audit

e Leaders of the major parties in each county are responsible for selecting a
sufficient number of audit-team members to be used in that county.s3

e Using a highly transparent random selection mechanism (see point ii, below), the
voter-verified paper records for between a small percentage of all voting
machines in the State are selected for auditing.

e Using a transparent random selection method, auditors are assigned to the
selected machines (two or three people, with representa
political party, would comprise each audit team).

e The auditors are provide g
tally reflects the sums of i
the paper.

precincts to au
auditing.

Good election security can employ Transparent Random Selection in other
places with good effect:

e the selection of parallel testers from a pool of qualified individuals.

o the assignment of police and other security professionals from on-duty lists, to
monitor key materials, for example, the VVPT records between the time that they
arrive at election central and the time of the completion of the ARA.
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If a selection process for auditing is to be trustworthy and trusted, ideally:

e The whole process will be publicly observable or videotaped;ss

e The random selection will be publicly verifiable, i.e., anyone observing will be
able to verify that the sample was chosen randomly (or at least that the number
selected is not under the control of any small number of people); and

e The process will be simple and practical within the context of current election
practice so as to avoid imposing unnecessary burdens on election officials.

Xind of transparent
o seléct precincts or
ples of transparent
sgimen for Parallel

There are a number of ways that election officials can ensure
randomness. One way would be to use a state lottery machi
polling places for auditing. We have included two pote

Testing as well.

'"REGIMEN FOR PARALLEL TESTING PLUS BASI

election-day testing,
them as realistically

transpa ent and random manner.

e Counties would be notified as late as possible that machines from one of their
precincts would be selected for Paralle]l Testing;4s

e Precincts would be selected through a transparent random mechanism;
e A video camera would record testing;

e For each test, there would be one tester and one observer;
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e Parallel Testing would occur at the polling place;

e The script for Parallel Testing would be generated in a way that mimics voter
behavior and voting patterns for the polling place;

e At'the end of the Parallel Testing, the tester and observer would reconcile vote
totals in the script with vote totals reported on the machine.

Transparent Random Selection Process

We further assume that the same type of transparent random seltlon process
that would be used for the Regimen for Automatxc Routme Audit wéuld also be
zhich machines

homeowners Or police might show up. With regard to election fraud, many
attackers may be willing to start months or years before an election if they believe
they can control the outcome. As discussed supra at pp. 3548, attackers may be
confident that they can circumvent the independent testing authorities and other
measures meant to identify attacks, so that the amount of time an attack takes
becomes less relevant.
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Appendix 4
Voting Fraud-Voter Intimidation Working Group

The Honorable Todd Rokita
Indiana Secretary of State
Member, EAC Standards Board and the Executlve Board of the Standards Board

Kathy Rogers

Georgia Director of Elections, Office of the Secretary of State £
Member, EAC Standards Board

J.R. Perez
Guadalupe County Elections Administrator, Texas

Barbara Arnwine

Executive Director, Lawyers Committee fog Yy
Leader of Election Protection Coalition

Robert Bauer :
Chair of the Political Law Practlce al
Columbia

EAC Invited Technical Advisor:

Craig Donsanto
Director, Election Crimes Branch, U.S. Department of Justice
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i Department of Justice's Activities to Address Past Election-Related Voting Irregularities, General
Accounting Office, October 14, 2004, GAO-04-1041R

i The MyVotel Project Final Report, Fels Institute of Government, University of Pennsylvania, November
1, 2005, Pg. 12

il Department of Justice's Activities to Address Past Election-Related Voting Irregularities, General
Accounting Office, October 14, 2004, GAO-04-1041R, p. 4. This same report criticizes some of the
procedures the Section used for these systems and urged the Department to improve upon them in time for
the 2004 presidential election. No follow-up report has been done since that time to the best of our
knowledge.

¥ «Department Of Justice To Hold Ballot Access and Voting Integnty S
Justice press release, August 2, 2005

¥ Craig C. Donsanto, Prosecution of Electoral Fraud Under United S
Finance White Paper Series, 2006, p. 29

"' Ana Henderson and Christopher Edley, Jr., Voting Rights A
Recommendations to Improve Voting Acess, Chief Justice E

yostum, “U.S. Department of
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Raymundo To  Karen Lynn-Dyson/EAC/IGOV@EAC

Martinez/EAC/GOV cc Thomas R. Wilkey/EAC/IGOV@EAC, Juliet E.
06/22/2005 08:30 AM Thompson/EAC/GOV@EAC, Gracia
o, HilmanEACIGOV@EAC, Paul
cc v

Subject Voter Fraud

Karen:

Per our discussion, | should have some -names later today of possible academic researchers for the voter
fraud/voter intimidation study. | assume you are collecting names from the other commissioners as well.
Additionally, | ran across the article below in today’s Seattle Times...

Wednesday, June 22, 2005, 12:00 A.M. Pacific

6 accused of casting multiple votes

By Keith Ervin
Seattle Times staff reporter

Criminal charges have been filed against six more King County voters for allegedly casting more
than one ballot under a variety of circumstances in last November's election, prosecutors said
yesterday.

Two defendants, William A. Davis of Federal Way and Grace E. Martin of Enumclaw, were
accused of casting absentee ballots in the names of their recently deceased spouses, Sonoko
Davis and Lawrence Martin, respectively.

A mother and daughter were also charged with casting a ballot in the name of the mother's dead
husband. The mother, Harline H.L.. Ng, and her daughter, Winnie W.Y. Ng, both of Seattle,
signed their names as witnesses to the "X" marked on the ballot of Jacob Ng, who had died in
February 2004.

Jared R. Hoadley of Seattle was accused of casting a ballot in the name of Hans Pitzen, who had
lived at the same Seattle address as Hoadley and who died last May.

Dustin S. Collings, identified as a homeless Seattle resident, was charged with casting two -
ballots, both using the alias of Dustin Ocoilain, a name that was listed twice on the

voter-registration rolls.

The defendants are charged with repeat voting, a gross misdemeanor that carries possible jail
time of up to one year and a fine of up to $5,000.
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Election officials asked prosecutors to investigate the voters after news reporters and a blogger
reported that they may have voted twice. The voters will be arraigned J uly 5 in King County
District Court.

Two other voters previously received deferred sentences — and avoided jail time — after they
pleaded guilty to charges of repeat voting. '

“The King County Sheriff's Office is investigating several other cases, prosecutors reported
yesterday. The investigations resulted from the intense scrutiny surrounding the governor's
election in which Democrat Christine Gregoire defeated Republican Dino Rossi by 129 votes
after he narrowly won two earlier vote counts.

After the November election, prosecutors also successfully challenged the voter registrations of
648 felons whose right to vote had not been restored.

Keith Ervin: 206-464-2105 or kervin@seattletimes.com

Copyright @ 2005 The Seattle Times Company

RAY MARTINEZ Il

Commissioner

U.S. Election Assistance Commission
1225 New York Avenue, N.W., Suite 1100
Washington, D.C. 20005

(202) 566-3100 (W)
(202) 566-3127 (FAX)
www.eac.gov

CONFIDENTIALITY NOTICE: This email message and all attachments, if any, are intended solely for the
use of the addressee and may contain legally privileged and confidential information. If the reader of this
message is not the intended recipient, you are hereby notified that any dissemination, distribution, copying
or other use of this message is strictly prohibited. If you received this message in error, please notify the
sender immediately by replying to this message and please delete it from your computer.
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Status Report - EAC Voting Fraud-Voter Intimidation Research - May 17, 2006

INTRODUCTION -

Section 241 of the Help America Vote Act of 2002 (HAVA) requires EAC to conduct
research on election administration issues. Among the tasks listed in the statute is the
development of:

nationwide statistics and methods of identifying, deterring, and investigating
voting fraud in elections for Federal office [section 241(b)(6)); and

ways of identifying, deterring, and investigating methods of voter intimidation
[section 241(b)(7)].

EAC's Board of Advisors recommended that the agency make research on these matters a
high priority.

FOCUS OF CURRENT RESEARCH

In September 2005, the Commission hired two consultants with expertise in this subject
matter, Job Serebrov and Tova Wang, to:

develop a comprehensive description of what constitutes voting fraud and voter
intimidation in the context of Federal elections;

perform background research (including Federal and State administrative and case
law review), identify current activities of key government agencies, civic and
advocacy organizations regarding these topics, and deliver a summary of this
reséarch and all source documentation;

establish a project working group, in consultation with EAC, composed of key
individuals and representatives of organizations knowledgeable about the topics
of voting fraud and voter intimidation;

provide the description of what constitutes voting fraud and voter intimidation
and the results of the preliminary research to the working group, and convene the
working group to discuss potential avenues for future EAC research on this topic;
and

produce a report to EAC summarizing the findings of the preliminary research
effort and working group deliberations that includes recommendations for future
research, if any; :

As of the date of this report, the consultants have drafted a definition of election fraud,
reviewed relevant literature and reports, interviewed persons from government and
private sectors with subject matter expertise, analyzed news reports of alleged election
fraud, reviewed case law, and established a project working group.

EAC-2

007928




Status Report - EAC Voting Fraud-Voter Intimidation Research - May 17, 2006

DEFINITION OF ELECTION FRAUD

The consultants drafted a definition of election fraud that includes numerous aspects of
voting fraud (including voter intimidation, which is considered a subset of voting fraud)
and voter registration fraud, but excludes campaign finance violations and election
administration mistakes. This draft will be discussed and probably refined by the project
working group, which is scheduled to convene on May 18, 2006.

LITERATURE REVIEW

The consultants found many reports and books that describe anecdotes and draw broad
conclusions from a large array of incidents. They found little research that is truly
systematic or scientific. The most systematic look at fraud appears to be the report
written by Lori Minnite, entitled “Securing the Vote: An Analysis of Election Fraud”,
The most systematic look at voter intimidation appears to be the report by Laughlin
McDonald, entitled “The New Poll Tax”. The consultants found that books written about
this subject all seem to have a political bias and a pre-existing agenda that makes them
somewhat less valuable.

Moreover, the consultants found that reports and books make allegations but, perhaps by
their nature, have little follow up. As aresult, it is difficult to know when something has
remained in the stage of being an allegation and gone no further, or progressed to the
point of being investigated or prosecuted or in any other way proven to be valid by an
independent, neutral entity. This is true, for example, with respect to allegations of voter
intimidation by civil rights organizations, and, with respect to fraud, John Fund’s
frequently cited book, “Stealing Elections”. '

Consultants found that researchers agree that measuring something like the incidence of
fraud and intimidation in a scientifically legitimate way is extremely difficult from a
methodological perspective and would require resources beyond the means of most social
and political scientists. As a result, there is much more written on this topic by advocacy
groups than social scientists.

Other items of note:

e There is as much evidence, and as much concern, about structural forms of
- disenfranchisement as about intentional abuse of the system. These include felon
disenfranchisement, poor maintenance of databases and identification
requirements.

* There is tremendous disagreement about the extent to which polling place fraud,
e.g. double voting, intentional felon voting, noncitizen voting, is a serious
problem. On balance, more researchers find it to be less of a problem than is
commonly described in the political debate; but some reports say it is a major
problem, albeit hard to identify.
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¢ There is substantial concern across the board about absentee balloting and the
opportunity it presents for fraud.

® Federal law governing election fraud and intimidation is varied and complex and
yet may nonetheless be insufficient or subject to too many limitations to be as
effective as it might be. ‘

* Deceptive practices, e.g. targeted flyers and phone calls providing
misinformation, were a major problem in 2004.

® Voter intimidation continues to be focused on minority communities, although the
American Center for Voting Rights uniquely alleges it is focused on Republicans.

Recommendations

The consultants recommend that subsequent EAC research include a follow up study of
allegations made in reports, books and newspaper aticles. They also suggest that the
research should focus on filling the gap between the lack of reports based on methodical
studies by social or political scientists and the numerous, but less scientific, reports
published by advocacy groups.

INTERVIEWS

The consultants jointly selected experts from the public and private sector for interviews .
The consultants® analysis of their discussions with these members of the legal, election
official, advocacy, and academic communities follows.

Common Themes

o There is virtually universal agreement that absentee ballot fraud is the biggest
problem, with vote buying and registration fraud coming in after that. The vote
buying often comes in the form of payment for absentee ballots, although not
always. Some absentee ballot fraud is part of an organized effort; some is by
individuals, who sometimes are not even aware that what they are doing is illegal.
Voter registration fraud seems to take the form of people signing up with false
names. Registration fraud seems to be most common where people doing the
registration were paid by the signature.

® There is widespread but not unanimous agreement that there is little polling place
fraud, or at least much less than is claimed, including voter impersonation, “dead”
voters, noncitizen voting and felon voters. Those few who believe it occurs often
enough to be a concern say that it is impossible to show the extent to which it
happens, but do point to instances in the press of such incidents. Most people
believe that false registration forms have not resulted in polling place fraud,
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although it may create the perception that vote fraud is possible. Those who
believe there is more polling place fraud than reported/investigated/prosecuted
believe that registration fraud does lead to fraudulent votes. J ason Torchinsky
from the American Center for Voting Rights is the only interviewee who believes

that polling place fraud is widespread and among the most significant problems in
the system. .

® Abuse of challenger laws and abusive challengers seem to be the biggest
intimidation/suppression concerns, and many of those interviewed assert that the
new identification requirements are the modern version of voter intimidation and
suppression. However there is evidence of some continued outright intimidation
and suppression, especially in some Native American communities. A number of
people also raise the problem of poll workers engaging in harassment of minority
voters. Other activities commonly raised were the issue of polling places being
moved at the last moment, unequal distribution of voting machines, videotaping
of voters at the polls, and targeted misinformation campaigns.

* Several people indicate that, for various reasons, DOJ is bringing fewer voter
intimidation and suppression cases now, and has increased its focus on matters
such as noncitizen voting, double voting, and felon voting. Interviews with DOJ
personnel indicate that the Voting Section, Civil Rights Division, focuses on
systemic patterns of malfeasance in this area. While the Election Crimes Branch,
Public Integrity Section, continues to maintain an aggressive pursuit of systematic
schemes to corrupt the electoral process (including voter suppression), it also has
increased prosecutions of individual instances of felon, alien, and double voting.

 The problem of badly kept voter registration lists, with both ineligible voters
remaining on the rolls and eligible voters being taken off, remains a common
concern. A few people are also troubled by voters being on registration lists in
two states. They said that there was no evidence that this had led to double voting,
but it opens the door to the possibility. There is great hope that full
implementation of the new requirements of HAVA — done well, a major caveat —
will reduce this problem dramatically.

Common Recommendations:

¢ Many of those interviewed recommend better poll worker training as the best way
to improve the process; a few also recommended longer voting times or voting on
days other than election day (such as weekends) but fewer polling places so only
the best poll workers would be employed.

* Many interviewed support stronger criminal laws and increased enforcement of
existing laws with respect to both fraud and intimidation. Advocates from across
the spectrum expressed frustration with the failure of the Department of Justice to
pursue complaints.
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o With respect to DOJ’s Voting Section, Civil Rights Division, John Tanner
indicated that fewer cases are being brought because fewer are warranted — it
has become increasingly difficult to know when allegations of intimidation
and suppression are credible since it depends on one’s definition of
intimidation, and because both parties are doing it. Moreover prior
enforcement of the laws has now changed the entire landscape - race based
problems are rare now. Although challenges based on race and unequal
implementation of identification rules would be actionable, Mr. Tanner was

unaware of such situations actually occurring and his office has not pursued
any such cases.

o Craig Donsanto of DOJ’s Election Crimes Branch, Public Integrity Section,
says that while the number of election fraud related complaints have not gone
up since 2002, nor has the proportion of legitimate to illegitimate claims of
fraud, the number of cases DOJ is investigating and the number of indictments
his office is pursuing are both up dramatically. Since 2002, in addition to
pursuing systematic election corruption schemes, DOJ has brought more cases
against alien voters, felon voters and double voters than ever before. Mr.
Donsanto would like more resources so that his agency can do more and
would like to have laws that make it easier for the federal government to
assume jurisdiction over voter fraud cases.

A couple of interviewees recommend a new law that would make it easier to
criminally prosecute people for intimidation even when there is not racial animus.

Several advocate expanded monitoring of the polls, including some associated
with the Department of Justice.

Almost everyone hopes that administrators will maximize the potential of
statewide voter registration databases to prevent fraud.

Challenge laws, both with respect to pre-election day challenges and challengers
at the polls, need to be revised by all states to ensure they are not used for
purposes of wrongful disenfranchisement and harassment.

Several people advocate paséage of Senator Barak Obama’s “deceptive practices”
bill.

There is a split on whether it would be helpful to have nonpartisan election

officials — some indicated they thought even if elections officials are elected as

non partisan officials, they will carry out their duties in biased ways nonetheless.

However, most agree that elections officials pursuing partisan agendas are a

problem that must be addressed in some fashion. Suggestions included moving

clection responsibilities out of the secretary of states’ office; increasing

transparency in the process; and enacting conflict of interest rules. '
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* A few recommend returning to allowing use of absentee ballots “for cause” only
if it were politically feasible. '

* A few recommend enacting a national identification card, including Pat Rogers,
an attorney in New Mexico, and Jason Torchinsky from ACVR, who advocates
the proposal in the Carter-Baker Commission Report.

* A couple of interviewees indicated the need for clear standards for the distribution
of voting machines '

NEWS ARTICLES

Consultants conducted a Nexis search of related news articles published between January
1, 2001 and January 1, 2006. A systematic, numerical analysis of the data collected

during this review is currently being prepared. What follows is an overview of these
articles provided by the consultants.

Absentee Ballots
According to press reports, absentee ballots are abused in a variety of ways:

o Campaign warkers, candidates and others coerce the voting choices of vulnerable
populations, usually elderly voters. -

* Workers for groups and individuals have attempted to vote absentee in the names
of the deceased. :

* Workers for groups, campaign workers and individuals have attempted to forge
the names of other voters on absentee ballot requests and absentee ballots and
thus vote multiple times.

It is unclear how often actual convictions result from these activities (a handful of articles
indicate convictions and guilty pleas), but this is an area in which there have been a
substantial number of official investigations and actual charges filed, according to news
reports where such information is available. A few of the allegations became part of civil
court proceedings contesting the outcome of the election.

While absentee fraud allegations turn up throughout the country, a few states have had
several such cases. Especially of note are Indiana, New Jersey, South Dakota, and most
particularly, Texas. Interestingly, there were no articles regarding Oregon, where the
entire system is vote by mail.
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Voter Registration Fraud

According to press reports, the following types of allegations of voter registration fraud
‘are most common:

* Registering in the name of dead people;
¢ Fake names and other information on voter registration forms;
" Ilegitimate addresses used on voter registration forms;

® Voters being tricked into registering for a particular party under false pretenses;
and

® Destruction of voter registration forms depending on the party the voter registered
with, :

There was only one self evident instance of a noncitizen registering to vote. Many of the

_instances reported included official investigations and charges filed, but few actual

cornvictions, at least from the news reporting. There have been multiple reports of
registration fraud in California, Colorado, Florida, Missouri, New York, North Carolina,
Ohio, South Dakota, and Wisconsin, ‘

Voter Intimidation and Suppression

This is the area which had the most articles, in part because there were so many
allegations of intimidation and suppression during the 2004 election. Most of these

remained allegations and no criminal investigation or prosecution ensued. Some of the
cases did end up in civil litigation. '

This is not to say that these alleged activities were confined to 2004 — there were several
allegations made during every year studied.  Most notable were the high number of

allegations of voter intimidation and harassment reported during the 2003 Philadelphia
mayoral race. _ :

A very high number of the articles were about the issue of challenges to voters’
registration status and challengers at the polling places. There were many allegations that
planned challenge activities were targeted at minority communities. Some of the
challenges were concentrated in immigrant communities. '

However, the tactics alleged varied greatly. The types of activities discussed also include
the following;

 Photographing or videotaping voters coming out of polling places;

¢ Improper demands for idehtification;

EAC-8
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* Poll watchers harassing voters;

¢ Poll workers being hostile to or aggressively challenging voters;
* Disproportionate police presence;

* Poll watchers wearing clothes with messages that seemed intended to intimidate;
and

¢ Insufficient voting machines and unmanageably long lines.

Although the incidents reparted on occurred everywhere, not surprisingly, many came

from “battleground” states. There were several such reports out of Florida, Ohio, and
Pennsylvania.

* “Dead Voters and Multipie Voting”

There were a high number of articles about péople voting in the names of the dead and
voting more than once. Many of these articles were marked by allegations of big
numbers of people committing these frauds, and relatively few of these allegations
turning out to be accurate according to investigations by the newspapers themselves,
elections officials, and criminal investigators. Often the problem turned out to be a result
of administrative error, poll workers mis-marking voter lists, a flawed registration list
and/or errors made in the attempt to match names of voters on the list with the names of
the people who voted. In a good number of cases, there were allegations that charges of

double voting by political leaders were an effort to scare people away from the voting
process.

Nonetheless there were a few cases of people actually being charged and/or convicted for
these kinds of activities. Most of the cases involved a person voting both by absentee
ballot and in person. A few instances involved people voting both during early voting
and on Election Day, which calls into question the proper marking and maintenance of
the voting lists. In many instances, the person charged claimed not to have voted twice
on purpose. A very small handful of cases involved a voter voting in more than one
county and there was one substantiated case involving a person voting in more than one
state. Other instances in which such efforts were alleged were disproved by officials.

In the case of voting in the name of a dead person, the problem lay in the voter
registration list not being properly maintained, i.. the person was still on the registration
list as eligible to vote, and a person took criminal advantage of that. In total, the San
Francisco Chronicle found five such cases in March 2004: the AP cited a newspaper
analysis of five such persons in an Indiana primary in May 2004; and a senate committee
found two people to have voted in the names of the dead in 2005.

EAC-9 007936




Status Report - EAC Voting Fraud-Voter Intimidation Research - May 17, 2006

As usual, there were a disproportionate number of such articles coming out of Florida.

Notably, there were three articles out of Oregon, which has one hundred percent vote-by-
mail.

" Vote Buying

There were a surprising number of articles about vote buying cases. A few of these
instances involved long-time investigations concentrated in three states (Illinois,
Kentucky, and West Virginia). There were more official investigations, indictments and
convictions/pleas in this area.

Deceptive Practices

In 2004 there were numerous reports of intentional disinformation about voting eligibility
and the voting process meant to confuse voters about their rights and when and where to
vote. Misinformation came in the form of flyers, phone calls, letters, and even people
going door to door. Many of the efforts were reportedly targeted at minority _
communities. A disproportionate number of them came from key battleground states,

-particularly Florida, Ohio, and Pennsylvania. From the news reports found, only one of
these instances was officially investigated, the case in Oregon involving the destruction
of completed voter registration applications. There were no reports of prosecutions or
any other legal proceeding.’

Non-citizen Voting

There were surprisingly few articles regarding noncitizen registration and voting — just
seven all together, in seven different states across the country. They were also evenly
split between allegations of noncitizens registering and noncitizens voting. In one case,
charges were filed against ten individuals. In another case, a judge in a civil suit found
there was illegal noncitizen voting. Three instances prompted official investigations.
Two cases, from this Nexis search, remained just allegations of noncitizen voting.

Felon Voting

Although there were only thirteen cases of felon voting, some of them involved large -
numbers of voters. Most notably, of course, are the cases that came to light in the
Washington gubernatorial election contest (see Washington summary) and in Wisconsin
(see Wisconsin summary). In several states, the main problem was the large number of
ineligible felons that remained on the voting list.

Election Officlal Fraud

In most of the cases in which fraud by elections officials is suspected or alleged, it is
difficult to determine whether it is incompetence or a crime. There are several cases of
ballots gone missing, ballots unaccounted for and ballots ending up in a worker’s
possession. In two cases workers were said to have changed peoples’ votes. The one
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instance in which widespread ballot box stuffing by elections workers was alleged was in
Washington State. The judge in the civil trial of that election contest did not find that
elections workers had committed fraud. Four of the cases are from Texas.

Recommendation

The consultants recommend that subsequent EAC research should include a Nexis search

that specifically attempts to follow up on the cases for which no resolution is evident
from this particular initial search.

CASE LAW RESEARCH

After reviewing over 40,000 cases from 2000 to the present, the majority of which came
from appeals courts; the consultants found comparatively few applicable to this study. Of
those. that were applicable, the consultants found that no apparent thematic pattern
emerges. However, it appears to them that the greatest areas of fraud and intimidation
have shifted from past patterns of stealing votes to present problems with voter
registration, voter identification, the proper delivery and counting of absentee and
overseas ballots, provisional voting_, vote buying, and challenges to felon eligibility.

Recommendation

Because so few cases provided a picture of these current problems, consultants suggest
that subsequent EAC research include a review of state trial-level decisions.

PROJECT WORKING GROUP

Consultants and EAC worked together to select members for the Voting Fraud-Voter
Intimidation Working Group that included election officials and representatives of
advocacy groups and the legal community who have an interest and expertise in the.
subject matter. (See Attachment A for a list of members.) The working group is
scheduled to convene at EAC offices on May 18, 2006 to consider the results of the
preliminary research and to offer ideas for futuré EAC activities concerning this subject.

FINAL REPORT

After convening the project working group, the consultants will draft a final report
summarizing the results of their research and the working group deliberations. This
report will include recommendations for future EAC research related to this subject
matter. The draft report will be reviewed by EAC and, after obtaining any clarifications
or corrections deemed necessary, will be made available to the EAC Standards Board and
EAC Board of Advisors for review and comment. Following this, a final report will be

~ prepared.
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Attachment A

Voting Fraud-Voter Intimidation Project Working Group

The Honorable Todd Rokita
Indiana Secretary of State
Member, EAC Standards Board and the Executive Board of the Standards Board

Kathy Rogers

Georgia Director of Elections, Office of the Secretary of State
Member, EAC Standards Board :

J.R. Perez ,
Guadalupe County Elections Administrator, TX

Barbara Arnwine

Executive Director, Lawyers Coinmittee for Civil Rights Under Law
Leader of Election Protection Coalition

(To be represented at May 18, 2006 meeting by Jon M. Greenbaum, Director of the
Voting Rights Project for the Lawyers Committee for Civil Rights Under Law)

Robért Bauer _
Chair of the Political Law Practice at the law firm of Perkins Coie, DC
National Counsel for Voter Protection, Democratic National Committee

Benjamin L. Ginsberg
Partner, Patton Boggs LLP '
Counsel to national Republican campaign committees and Republican candidates

Mark (Thor) Hearne Il
Partner-Member, Lathrop & Gage, St Louis, MO :
National Counsel to the American Center for Voting Rights

Barry Weinberg _ ' ‘

Former Deputy Chief and Acting Chief, Voting Section, Civil Rights Division, U.S.
Department of Justice

EAC Invited Technical Advisor:

Craig Donsanto '
Director, Election Crimes Branch, U.S. Department of Justice
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Thomas R. Wilkey/EAC/GOV To Juliet E. Hodgkins/EAC/GOV@EAC, Donetta L.
Hillman/EAC/GOV@EAC, Caroline C.
cc Gavin S. Gilmour/EAC/IGOV@EAC

bee
Subject Re: Fraud Report[®

| discussed this with Julie last evening and again this morning and agree with her comments.
| believe both the I1G review and our reponses to Senator Finesteins letter covers a great deal of what we
were asking them to do.

Sent from my BlackBerry Wireless Handheld
Juliet E. Hodgkins
. - Original Message -—--

From: Juliet E. Hodgkins

Sent: 04/20/2007 12:14 PM EDT .

To: Donetta Davidson; Gracia Hillman; Caroline Hunter; Rosemary Rodriguez;
Thomas Wilkey; Margaret Sims; Jeannie Layson '

Cc: Gavin Gilmour

Subject: Fw: Fraud Report

Commissioners & Tom,

After having received this request, reviewed it and discussed it with the Inspector General and Gavin, |
believe that it is ill-advised to continue such a request in light of the pending investigation of this matter by
the Inspector General. While 1. am certain that this was not the intent of this request, the inevitable
appearance of this request would suggest that the Commission is seeking to influence an ongoing
investigation of the IG. This appearance of inappropriate influence would arise because two employees,
who will undoubtedly be contacted by and interviewed as a part of the ongoing IG investigation, are being
asked to provide a statement to their supervisors prior to interviews of those persons by the IG.
Furthermore, this situation could appear as an attempt by employees and/or the agency to collude on a
statement prior to making a formal statement in the investigation of the IG.

This IG's investigation was requested to address issues of public perception. Thus, it is critical that this
investigation proceed in a manner that leaves no room for question. As such, | believe that it is
inappropriate to proceed with this request. :

Juliet T. Hodgkins

General Counsel .

United States Election Assistance Commission

1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100

—— Forwarded by Juliet E. Hodgkins/EAC/GOV on 04/20/2007 11:54 AM —-

Thomas R. Wilkey/EAC/GOV
04/19/2007 05:03 PM To ngiet E. Hodgkins/EAC/GOV@EAC, Margaret
Sims/EAC/GOV@EAC
cc "Jeannie Layson" <jlayson@eac.gov>

Subject Fraud Report

After much discussion today among the Commissioners would like you both to prepare an in depth
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overview of the work you did on this report.

This would include all of the details of your work on the both the draft report and the final report adopted
by the Commissioners, Jeannie has offered to help you in any way.

1 will discuss. this further with each of you between now and tomorrow.

| have been at the damn conference all day and have not been able to go to a single session or spend
time with people.

Thanks

Tom

Sent from my BlackBerry Wireless Handheld
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Margaret Sims /EAC/GOV To Jeannie Layson/EAC/GOV@EAC
04/17/2007 01:27 PM cc Juliet E. Hodgkins/EAC/GOV@EAC
' bee

Subject Re: Vote fraud report

As far as | know, you are absolutely correct! Julie did the bulk of the rewrite and used my analyses of the
preliminary info submitted by our contractors. | know that | had no contact with the administration
regarding this study. --- Peggy :

Jeannie Layson/EAC/GOV

Jeannie Layson /EAC/GOV

04/17/2007 01:16 PM To psims@eac.gov, Thomas R. W“key/EAC[GOV@EAC,
jthompson@eac.gov
cc

Subject Vote fraud report

The St. Louis Post Dispatch wrote an editorial that said the administration edited our report. | am almost

absolutely sure that is not true, but | wanted to confirm that with you before | request a correction. Thanks.

Jeannie Layson

U.S. Election Assistance Commission
1225 New York Ave., NW

Suite 1100

Washington, DC 20005

Phone: 202-566-3100

www.eac.gov
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Jeannie Layson [EACIGOV To psims@eac.gov, Thomas R. Wilkey/EAC/IGOV@EAC,

04/17/2007 01:16 PM fthompson@eac.gov
cC

bee
Subject Vote fraud report

The St. Louis Post Dispatch wrote an editorial that said the administration edited our report. | am almost
absolutely sure that is not true, but | wanted to confirm that with you before | request a correction. Thanks.

Jeannie Layson

U.S. Election Assistance Commission
1225 New York Ave., NW

Suite 1100

Washington, DC 20005

Phone: 202-566-3100

www.eac.gov
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Jeannie Layson /EAC/GOV To EAC Personnel
04/27/2007 04:54 PM cc

bee

Subject Voter ID and Vote Fraud and Voter Intimidation IG Review
Update

Hello everyone,

The chair wanted to distribute the attached memo from the IG, which contains guidance about how we
proceed during the review of the voter ID and the vote fraud and voter intimidation research projects. She
will continue to keep staff informed as this review moves forward, and she thanks everyone for their
continued cooperation and hard work.

IG Memo to Chair on Review of Studies ( 4-27-07 ).pdf

Jeannie Layson

U.S. Election Assistance Commission
1225 New York Ave., NW

Suite 1100

Washington, DC 20005

Phone: 202-566-3100

www.eac.gov
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U.S. ELECTION ASSISTANCE COMMISSION
OFFICE OF INSPECTOR GENERAL
1225 New York Ave. NW - Suite 1100
Washington, DC 20005

April 27, 2007

Memorandum

To: Donetta Davidson
Chair, U.S. Elections Commission

From: Curtis Crider gf b be—
Inspector General

Subject: U.S. Election Assistance Commission Activities Pending the Office of Inspector
General Investigation of the Voting Fraud and Voter Intimidation Report

In your letter of April 23, 2007, you requested my comments concerning several activities that
the Election Assistance Commission (EAC) was considering to undertake pending our review of
the Voting Fraud and Voter Intimidation Study and on related questions. My responses to your
proposed activities and questions follow:

1. The EAC would like to prepare a summary of the differences between the draft report
prepared by the consultants and the final report adopted by the EAC.

Answer: We believe that such a summary will be helpfil to our investigation. Please
provide us with a copy of the summary of differences upon it is completion.

2. Would there be any prohibition against the Director of Communications speaking with
EAC employees, consultants or working group members when questions arise from
members of the press or under the Freedom of Information Act?

Answer: We are not aware of any prohibition. However, we suggest that EAC not
comment or limit its comments on this matter because of the ongoing investigation. Any
FOIA requests should be promptly responded to stating that the matter is under
investigation. Once the investigation is completed, appropriate information should be
made available to the FOIA requester.

3. Would there be any prohibition against EAC briefing members of the EAC Standards
Board and the EAC Board of Advisors.

Answer: We are not aware of any prohibition. Our preference, however, would be that
EAC allow the investigation to be completed before conducting any briefings.

4. Would there be any prohibition against gathering information related to this project in
order to respond to inquiries that have been made by members of Congress?
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Answer: We are not aware of any prohibition. As previously stated, our preference is
that there are no public comments while the investigation is in process or that comments
be limited. However, we appreciate the sensitivity of Congressional requests, EAC must
decide how best to proceed in this matter. We ask that you share any proposed responses
with us prior to their release and that you provide us with a copy of final responses and
any attachments.

5. Would there be any prohibition against responding to an inquiry that the Commission has
received from an attorney engaged by one of the consultants?

Answer: [t is the EAC’s decision whether to respond to the attorney for the consultant.
We prefer that the consultants not be released from the confidentiality clause of ther
contracts until the OIG has completed its investigations.

We understand that EAC will want to respond to criticism of its handling of the Voter Fraud and
Intimidation Study, and that management must ultimately decide how best to proceed. Our
preference would be that you attempt to defer commenting until we have finished our
investigation.

I appreciate you raising these matters to me before acting. Please feel free to contact me if you
have any questions about this memorandum.
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"John Weingart" To klynndyson@eac.gov

<john.wei .edu>
john.weingart @rutgers .edu cc jhodgkins@eac.gov,

twilkey@eac.gov, "Tim Vercellotti"
03/20/2007 05:32 PM <tim.vercellotti@rutgers.edu>
bee

Subject Re: Review of Voter ID Statement

Karen - To further my earlier email, I want to make clear that only
respondents who identified )

themselves as U.S. citizens were asked whether they were registered to
vote for the November 2004 election. And only those who said they were
registered to vote were asked whether they voted in the election. '

John
klynndyson@eac.gov wrote:

Quick question related to The Voting Age Population estimates used to
estimate/calculate turnout rates (see footnote 2 in the statement)-

When taking into account noncitizens in the calculation were the
noncitizens considered as part of the VAP or as the population as a
whole?

Thanks for clarifying this for me.

Regards-

Karen Lynn-Dyson

Research Director

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123

VVVVVVVVVVVVVVVVVVVY

-- John Weingart, Associate Director
Eagleton Institute of Politics
(732)932-9384, x.290
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"John Weingart" To klynndyson@eac.gov

<john.weingart@rutgers .edu> cc jhodgkins@eac.gov
twilkey@eac.gov, "Tim eeroellotti"
03/20/2007 02:44 PM <tim.vercellotti@rutgers.edu>
bce

Subject Re: Review of Voter ID Statement

Karen:

The estimate of citizens of voting-age population controls for the
percentage of the voting-age population that might have been non-citizens
in 2004. We calculated the citizens of voting-age population using the
following approach (this is a direct quote from Appendix C to our final
Voter Identification report to the EAC):

"In the aggregate data, determining the percentage of the voting-age
population that has U.S. citizenship posed a methodological challenge. The
Census Bureau gathers information on the citizenship status of adults ages
18 and older only during the decennial census. While the Census Bureau
provides annual estimates of the population to account for changes between
decennial censuses, the bureau does not offer estimates for the proportion
of the adult population who are citizens as part of the annual estimates.
To address this issue I estimated the 2004 citizen voting-age population
for each county using a method reported in the analysis of the 2004
Election Day Survey conducted for the U.S. Election Assistance Commission
(U.S. Election Assistance Commission, 2005). I calculated the percentage
of the 2000 voting-age population who were citizens in 2000, and applied
that percentage to the July 1, 2004 estimates for voting-age population in
each county. In other words, I assumed that the percentage of the
voting-age population that had U.S. citizenship in 2004 was similar to the
percentage of the voting-age population who were citizens in 2000."

I hope this addresses the issue. If it doesn't, let us know and Tim
Vercellotti

or I will be happy to elaborate.

Thanks,

John

lynndyson@eac.gov wrote:

>

> Quick question related to The Voting Age Population estimates used to
> estimate/calculate turnout rates (see footnote 2 in the statement) -
>

> When taking into account noncitizens in the calculation were the

> noncitizens considered as part of the VAP or as the population as a
> whole?

>

>

> Thanks for clarifying this for me.

>

> Regards-

>

>

> Karen Lynn-Dyson
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Research Director

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123

VVVYVY

-- John Weingart, Associate Director
Eagleton Institute of Politics
(732)932-9384, x.290
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Karen Lynn-Dyson/EAC/GOV To John.Weingart@rutgers.edu

03/20/2007 01:27 PM cc jhodgkins@eac.gov, john.weingart@rutgers.edu,

, twilkey@eac.gov
bce

Subject Re:Review of Voter ID Statement(H

Quick question related to The Voting Age Population estimates used to estimate/calculate turnout rates
(see footnote 2 in the statement)-

When taking into account noncitizens in the calculation were the noncitizens considered as part of the
VAP or as the population as a whole?

Thanks for clarifying this for me.

Regards-

Karen Lynn-Dyson

Research Director

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123
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Juliet E. Hodgkins /EAC/GOV To Jeannie Layson/EAC/IGOV@EAC
02/14/2007 02:53 PM cC

bce
Subject Re: Eagleton

Is she sure that it was the voter ID stuff and not the provisional ballot stuff?

Juliet Thompson Hodgkins
General Counsel
United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005
(202) 566-3100

Jeannie Layson/EAC/GOV

Jeannie Layson /EAC/GOV
02/14/2007 02:49 PM To Juliet E. Hodgkins/EAC/GOV@EAC

cc
Subject Re: Eagleton

Karen says we sent them to Tom Hicks and to Michael McDonald. Grrr...

Jeannie Layson
U.S. Election Assistance Commission
1225 New York Ave., NW
Suite 1100
Washington, DC 20005
Phone: 202-566-3100
www.eac.gov
Juliet E. Hodgkins/EAC/GOV

Juliet E. Hodgkins/EAC/GOV
02/14/2007 02:46 PM To Jeannie Layson/EAC/GOV@EAC

cc
Subject Re: Eagleton

| don't know that we sent the appendixes to people. | think what we did was tell Eagleton that they could
use their research. | wrote some letters for Tom to send. We can pull them tomorrow.

Juliet Thompson Hodgkins
General Counsel
United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005
(202) 566-3100

Jeannie Layson/EAC/GOV

007351



Jeannie Layson /EAC/GOV
02/14/2007 02:34 PM To Karen Lynn-Dyson/EAC/GOV@EAC

cc jthompson@eac.gov, twilkey@eac.gov, ggilmour@eac.gov
Subject Re: Eagleton

After speaking with Karen, | was reminded that we sent the appendixes to several people. Does that mean
I need to send those to anyone who submits a FOIA request for the draft Eagleton voter ID report?

Jeannie Layson

U.S. Election Assistance Commission
1225 New York Ave., NW

Suite 1100

Washington, DC 20005

Phone: 202-566-3100

www.eac.gov

Karen Lynn-Dyson/EAC/GOV

To :
02/14/2007 02:18 PM Jeannie LaysoVEAC/GOV@EAC

€C jthompson@eac.gov, twilkey@eac.gov
Subject ge: EagletonLink

FYl-

This is a version of the paper which they presented at the APSA meeting this summer. As | recall we gave
them permission to present this paper, because it was Counsel's belief that we could not prevent them
from doing do.

Also, FYI- They cite/acknowledge the reviewers whom we gathered to review and react to the preliminary
draft.

K

Karen Lynn-Dyson

Research Director

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
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tel:202-566-3123

Jeannie Layson /EAC/GOV

02/14/2007 02:07 PM To jthompson@eac.gov, klynndyson@eac.gov, twilkey@eac.gov
cc
Subject Eagleton

Did we know that they have released a paper that includes the data they collected on our behalf?
Electionline is working on a story about their data. Go here

http://www.eagleton.rutgers.edu/News-Research/VoterlD_Turnout.pdf

Jeannie Layson

U.S. Election Assistance Commission
1225 New York Ave., NW

Suite 1100

Washington, DC 20005

Phone: 202-566-3100

www.eac.gov
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Juliet E. Hodgkins/EAC/GOV To DeAnna M. Smith/EAC/GOV@EAC
11/17/2006 12:56 PM cc

bee

Subject Draft Voter Fraud and Voter Intimidation Report

DeAnna,

Shortly, 1 will send the draft voter fraud/voter intimidation report to the Commissioners. | am not going to
include the appendixes as they are quite lengthy. However, | am going to let them know that you have
access to the appendixes and can give the appendixes to them if they want to read them.

| have created a subfolder in the General Counsel folder, called Voter Fraud and Intimidation Report.
There you will find the report and four appendixes. If any of the commissioners ask for the appendixes or
another copy of the report, you will have access to them all. You will note that there are two versions of
appendixes 2 and 3. That is because we need to make a decision on whether to attach the summaries
prepared by the consultants or the summaries prepared by Peggy. You will see clearly the difference -- as
they are marked either "consultant"” or "Peggy." 1 will explain this to the Commissioners in the email that |
send to them. | will be sure to copy you on the email that | send to the Commissioners.

Let me know if you have any questions. | should have Blackberry service for a while, at least through to
Paris.

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100
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Deliberative Process

Privilege
Juliet E. Hodgkins/EAC/GOV To DeAnna M. Smith/ EAC/IGOV@EAC
10/23/2006 09:22 AM cc
bece

Subject Fw: Letter to Mr. Reynolds Re: Voter Fraud Report

Please make corrections.

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission

1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100

-— Forwarded by Juliet E. Hodgkins/EAC/GOV on 10/23/2006 09:19 AM —--

Paul DeGregorio /[EAC/GOV
10/22/2006 09:58 PM To Amie J. SherrillEAC/GOV

cc Juliet E. Thompson/EAC/GOV .
Subject Re: Fw: Letter to Mr. Reynolds Re: Voter Fraud Report

Amie,

Mr. Reynolds letter inquires about the status of the report. He does not ask for it to be released, as the
first line of our response to him suggests. Please have our draft response to him changed to reflect this
fact.

Paul DeGregorio

Chairman

US Election Assistance Commission
1225 New York Ave, NW

Suite 1100

~ Washington, DC 20005

1-866-747-1471 toll-free
202-566-3100
202-566-3127 (FAX)
pdegregorio@eac.gov
www.eac.gov

Amie J. Sherril/EAC/GOV
Amie J. Sherill/EAC/GOV

10/20/2006 04:26 PM To Paul DeGregorio/EAC/GOV@EAC
cc

Subject Fw: Letter to Mr. Reynolds Re: Voter Fraud Report

Attached is a draft letter from Julie to Mr. Reynolds of the Comm. on Civ Rights. It contains the same
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language as the other letters we have sent. Please let me know if you would like for me to use your
e-signature and get it faxed to them this afternoon.

Amie J. Sherrill

Special Assistant to Chairman Paul S. DeGregorio

U.S. Election Assistance Commission

1225 New York NW - Suite 1100

Washington, DC 20005

(202) 566 3106

-— Forwarded by Amie J. Sherrill/EAC/GOV on 10/20/2006 04:23 PM —-

DeAnna M. Smith/EAC/GOV

) m 10/20/2006 04:02 PM To Amie J. Shermill/EAC/GOV@EAC

cc

Subject Letter to Mr. Reynolds Re: Voter Fraud Report

oy

draft letter to Mr Reynolds.doc

DeAnna M. Smith

Paralegal Specialist

Office of the General Counsel

U.S. Election Assistance Commission
1225 New York Avenue, NW Suite 1100
Washington, D.C. 20005

202-566-3117 (phone)

202-566-1392 (fax)

www.eac.gov

007955



Deliberative Process

Privilege
October 20, 2006
Gerald A Reynolds Via Facsimile Transmission ONLY
Chairman, Unites States Commission on Civil Rights 202-376-7672

624 9™ Street, NW
Washington, DC 20425

RE: October 19, 2006 Letter
Dear Mr. Reynolds:

Your letter of October 19, 2006 requests the release of EAC’s Voter Fraud and Intimidation Report. I
would like to take this opportunity to clarify the purpose and status of this study.

In late 2005, EAC hired two consultants for the purpose of assisting EAC with two things: 1) developing
a uniform definition of the phrase voter fraud, and 2) making recommendations on how to further study
the existence, prosecution, and means of deterring such voter fraud. In May 2006, a status report on this
study was given to the EAC Standards Board and EAC Board of Advisors during their public meetings.
During the same week, a working group convened to react to and provide comment on the progress and
potential conclusions that could be reached from the work of the two consultants.

The conversation at the working group meeting was lively on the very points that we were trying to
accomplish as a part of this study, namely what is voter fraud and how do we pursue studying it. Many of
the proposed conclusions that were suggested by the consultants were challenged by the working group
members. As such, the consultants were tasked with reviewing the concerns expressed at the working
group meeting, conducting additional research as necessary, and providing a draft report to EAC that took
into account the working group’s concerns and issues.

That draft report is currently being vetted by EAC staff. EAC will release a final report from this study
after it has conducted a review of the draft provided by the consultants. However, it is important to
remember the purpose of this study — finding a uniform definition of voter fraud and making
recommendations on how to study the existence, prosecution and deterrence of voter fraud -- as it will
serve as the basis of the EAC report on this study.

Thank you for your letter. You can be assured that as soon as a final report on the fraud and intimidation
study is available, a copy will be made available to the public.

Sincerely,

Paul S. DeGregorio
Chairman
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JulietE. To "Cameron.Quinn@usdoj.gov"

g\llompson -Hodgkins/EAC/G <Cameron.Quinn@usdoj.gov>@GSAEXTERNAL
cC )
07/24/2006 09:49 AM bee

Subject Re: FW: The EAC- Tova Wang piece on voter fraud and
intimidationZ)

I can't open this as it is a word perfect file. Can you send itin Word or PDF?

Juliet Thompson Hodgkins
General Counsel
United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005
(202) 566-3100
"Cameron.Quinn@usdoj.gov" <Cameron.Quinn@usdoj.gov>

"Cameron.Quinn@usdoj.gov"

<Cameron.Quinn@usdoj.gov To ‘jthompsonhodgkins@eac.gov"
> <jthompsonhodgkins@eac.gov>
07/20/2006 09:56 PM cc ,
Subject FW: The EAC- Tova Wang piece on voter fraud and
intimidation

Julie - thought John had sent these to you.

From: Tanner, John K (CRT)

Sent: Friday, July 07, 2006 4:37 PM

To: Quinn, Cameron (CRT)

Cc: Agarwal, Asheesh (CRT)

Subject: The EAC- Tova Wang piece on voter fraud and intimidation

The EAC paper is ridiculous. I have a call in to Julie. Here are some notes

TovaWang.wpd
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Juliet E. To "Cameron.Quinn@usdoj.gov"

g\r;)mpson-HodgkinleACIG <Cameron.Quinn@usdoj.gov>@GSAEXTERNAL
cC
07/18/2006 04:35 PM bee

Subject Re: Voter Fraud/Voter Intimidation Research Project

As we discussed, we do have concerns that the interviews with Mr. Donsanto and Mr. Tanner were not
accurately reflected in the document. | have searched my emails and find no comments having been
transmitted by Mr. Tanner. As we also discussed, | did not sit in on the mtervuew with Mr. Tanner, thus, |
cannot independently identify the changes that need to be made. If you will forward his comments to me, |
will assure that they are incorporated in the final document.

As for the public availability of the document, EAC does not intend to publish or distribute the draft
document about which your agency has concerns. However, if we receive a request under FOIA, we will

- have to examine whether the document is releasable under the parameters set forth in that law. A final
document will be produced with EAC review and will be vetted through our standards board and board of
advisors, as usual — including input from the Department of Justice.

Juliet Thompson Hodgkins .
General Counsel
United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005
(202) 566-3100
"Cameron.Quinn@usdoj.gov" <Cameron.Quinn@usdoj.gov>

"Cameron.Quinn@usdoj.gov”

<Cameron.Quinn@usdoj.gov To ‘“jthompsonhodgkins@eac.gov"
> <jthompsonhodgkins@eac.gov>
07/17/2006 10:34 PM cc

Subject Voter Fraud/Voter Intimidation Research Project

Julie - I'd like to officially send something to you to confirm the following
from our conversation today, but wanted to give you a chance to react first,
to be sure I was accurate in my understanding of our conversation:

(1) the "status report" issued by EAC to the Standards Board and Advisory
Board in May was not something that EAC, institutionally, had necessarily
intended for official public distribution, and certainly will not be further
distributed, such that no additions/corrections to it make sense at this
point;

(2) you acknowledge DOJ concerns that the "status report®" at a minimum did not
accurately reflect the conversations that Ms. Wang and Mr. Serebrov had with
DOJ officials on at least two occasions, and that our concerns about the
inaccurately reflected conversations are consistent with other information you
received suggesting the characterization of the conversations was not entirely
accurate;

(3) you are just getting in the draft material on this project from which, at
some point, some kind of official document for public distribution is still
contemplated, most likely before the end of the fiscal year; and
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(4) in light of our concerns about the previous inaccurate characterization of
the conversations with DOJ officials in the "status report", you will ensure
that at a minimum we have an opportunity to review the draft report and
provide feedback about information attributed to DOJ officials prior to any
draft report being circulated more publicly.

Will the entire reports of the various research projects be circulated for
review among Standards Board and Advisory Board members prior to issuance by
the EAC? I had understood, please correct me if I'm wrong, that the VVSG
guidelines were so circulated last year, but am not sure what else, if
anything, has been circulated/reviewed in the past.

Thanks, Julie, for your help in correcting this!
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Juliet E. Hodgkins/EAC/GOV To "Job Serebrov" YNNI

11/03/2006 07:06 PM cc
bee

Subject Re: Please send me the summary[El

Thanks!

Sent from my BlackBerry Wireless Handheld

————— Original Message -----

From: "Job Serebrov' imainheeiimpsasylP |
Sent: 11/03/2006 06:04 PM

To: Juliet Hodgkins

Subject: Re: Please send me the summary

Julie:

You should have these as existing literature
summaries.

Job
--- jhodgkins@eac.gov wrote:

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100

V VVVVY
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Juliet E. Thompson/EAC/GOV To "Job Serebrov"

11/18/2005 02:34 PM e @ GSAEXTERNAL
cC

bec
Subject Re: Answer[®

I would not include issues of discrimination under the civil jurisdiction, but would include election crimes
that are enforced through DOJ's criminal division.

Juliet E. Thompson

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100

"Job Serebrov" <guuinINNED®>

"Job Serebrov "
<R > To jthompson@eac.gov

11/18/2005 01:34 PM cc

Subject Answer

Julie:

Do you have an answer for me on the DOJ issue? We have
a conference call in half an hour.

Job
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Juliet E. Thompson/EAC/GOV To "Job Serebrov"
11/18/2005 09:47 AM | <JEEekesiahaian!>@GSAEXTERNAL
cc

bce
Subject Re: Question

As to paragraph 1, are you referring to criminal division actions or civil division actions ?

As to paragraph 2, | have talked to Karen. At this time, the anticipation is that the future project on this will
be competitively let, and you and others will, of course, be able to respond to the solicitation. We are not
sure what our needs will be for consultants/experts on this issue or other issues at this time.

Juliet E. Thompson

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100

"Job Serebrov" eGSR ct>

*Job Serebrov "

t> To jthompson@eac.gov

11/18/2005 09:27 AM cc

Subject Question

Julie:

I need clarification on something in the project
before the conference call at 2:00 today between
Peggy, Tova, and me. How much of what we are
investigating should involve DOJ's jurisdictional
matters under such things as the Voting Rights Act?

Also, did you have a chance to talk to Karen about a
second project? I need to know because if there will
not be one I will have to get a job with a local law
firm until the 2006 elections.

Job
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| will talk to Peggy. | have not been back to the office, so | don't know how far she's gotten on that.

Juliet E. Thompson/EAC/GOV To "Job Serebrov"

11/03/2005 12:21 PM < @ GSAEXTERNAL

cc
bee
Subject Re: Question[E

Juliet E. Thompson
General Counsel
United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005
(202) 566-3100

"Job Serebrov" <snnginnEEnEyCEINS >

"Job Serebrov"
> To jthompson@eac.gov

11/03/2005 11:13 AM cc

Subject Re: Question

Fax it to 501,682.5117. Anything about time for pay?

--- jthompson@eac.gov wrote:

VVVVVVVVY

v

VVVVVVVVVVVVVVYVY

They are going to the Commissioners today for
approval. We will keep you posted. Do you have a
fax number that you would want the contract sent to?

Sent from my BlackBerry Wireless Handheld

————— Original Message -----

From: "Job Serebrov' [winmetehnyietemnnemg
Sent: 11/03/2005 11:03 AM

To: psims@eac.gov; Jjthompson@eac.gov
Subject: Question

Peggy and Julie:

Were the contracts appréved yvet? Also, someone at
the

EAC was going to tell us how long it will take to

process our Oct 25 invoices.

Job
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Juliet E. Thompson/EAC/GOV .To "Job Serebrov" <yl
11/03/2005 12:05 PM ‘ce

bce
Subject Re; Question

They are going to the Commissioners today for approval. We will keep you
posted. Do you have a fax number that you would want the contract sent to?

Sent from my BlackBerry Wireless Handheld

————— Original Message -----

From: "Job Serebrov" [serebrov@sbcglobal.net]
Sent: 11/03/2005 11:03 AM

To: psims@eac.gov; jthompson@eac.gov
Subject: Question

Peggy and Julie:
Were the contracts approved yet? Also, someone at the
EAC was going to tell us how long it will take to

process our Oct 25 invoices.

Job
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Juliet E. Thompson/EAC/GOV To "Job Serebrov"

10/28/2005 10:55 AM - <enl RS G S AE X TERNAL

bec
Subject Re: Contracts

1 am working on your-contract today. | will get it to you as soon as possible.

Juliet E. Thompson

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100 :
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Juliet E. Thompson/EAC/GOV To “Job Serebrov"
10/25/2005 04:20 PM : NN, &) GSAEXTERNAL

cc
bce

Subject Re: Fw: Invoice infonnation

Both.

Juliet E. Thompson

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100

"Job Serebrov" <G

“Job Serebrov "
To jthompson@eac.gov

10/25/2005 04:18 PM ce

Subject Re: Fw: Invoice information

Will do. I told you you need more personnel or a good
cloning device.

Job
--- jthompson@eac.gov wrote:

Go with what Peggy gave you. I was not in on the
initial conversations on

how this project would work. I asked Edgardo to put
together some

information that he distributed. to other
contractors, as I thought it was

appropriate for their contracts. If this is not
appropriate for your

contract, that's fine. Again, I was not in on those
discussions. Go with

Peggy's instructions.

Sorry that I can't talk to you right now, but I'm in
a meeting and
multi-tasking as others talk.

Juliet E. Thompson

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100

VVVVVVVVVVVVVVVYVVVVVVVYVY
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"Job Serebrov" <->

10/25/2005 04:07 PM

To
jthompson@eac.gov
cc

Subject
Re: Fw: Invoice information

Julie:

For our conversation, this information directly
contradicts what Peggy and I just discussed. She
indicated that an invoice be in this form:

Job Serebrov
Attorney at Law

2110 S. Spring Street
Little Rock, AR 72206

October 25, 2005
INVOICE # 1

$8,333.33-Month One: Providing Consulting Services
in

the Development of a Voting Fraud and Voter
Intimidation Project.

No expenses-Month One: Providing Consulting Services
in the Development of a Voting Fraud and Voter
Intimidation Project. '

Total=$8,333.33

Further, when we first started discussions on this
project with Karen, Tom and the gang we agreed that
time billing was not a valid option for either of
us.

That is why the invoice is simple. Peggy said were
to

send a supplemental e-mail to her each month listing
our monthly activities, again without time billing.

It seems that the invoice described by Edgardo
better

fits a different project.

Talk to you soon,

Job

--— jthompson@eac.gov wrote:
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Here's the information you wanted. I don't have
Tova's email. Can you
forward this to her?

Juliet E. Thompson

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100

————— Forwarded by Juliet E. Thompson/EAC/GOV on
10/25/2005 03:49 PM ~———-

VVVYVVYVVVY

v

Edgardo Cortes/EAC/GOV
10/25/2005 03:45 PM

To
Juliet E. Thompson/EAC/GOV@EAC
cc

Subject
Re: Invoice information

Julie, here are the notes you can send to Job and
Tova (I don't have their

email addresses). If they have any more
questions,

let me know and I will

get the answer. Thanks.

-Edgardo

VVVVVVVVVVVVVVVVYVVY

Here are some notes that may be useful in
reparing :

for invoicing and

reporting for your contracts.

Invoices should include two main sections - direct
and indirect costs.

Under the direct costs, the total number of hours
devoted to each task

should be listed as well as the task. This does
not

have to be broken

down by individual, only by task.

You must maintain accurate time sheets for each
person working on the

project detailing how many hours were spent on
each

task. Time should be

kept in quarter hour increments.

VVVVVVVVYVYVIOYVVYVVVVY

VVVVY

Indirect costs include any subcontractor costs.

VVVVVY

Invoices should be submitted on a monthly basis.
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Your Contracting

Representative will review the invoice and
supporting documentation and

either approve the invoice or ask for additional
information.

You must provide written notice to the EAC project
manager when 75% of the

contract funds have been committed. This includes
signing any sub

contracts, etc. and does not necessarily coincide
with when 75% of the

money is disbursed.

Federal contract records need to be available for
seven (7) years for

audit purposes. Please make sure to keep all
pertinent records including

receipts, time sheets, etc. in a secure place so
that they can be accessed

if the need arises.

Edgardo Cortés

Election Research Specialist

U.S. Election Assistance Commission
1225 New York Ave. NW, Ste. 1100
Washington, DC 20005

866-747-1471 toll free

202-566-3126 direct

202-566-3127 fax

ecortes@eac.gov
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Juliet E. Thompson/EAC/GOV To "Job Serebrov"
10/25/2005 04:13 PM <capimenERGE G SAEXTERNAL

cc
bee

Subject Re: Fw: Invoice information

Go with what Peggy gave you. | was not in on the initial conversations on how this project would work. |
asked Edgardo to put together some information that he distributed to other contractors, as | thought it was
appropriate for their contracts. If this is not appropriate for your contract, that's fine. Again, | was not in on
those discussions. Go with Peggy's instructions.

Sorry that | can't talk to you right now, but I'm in a meeting and multi-tasking as others talk.

Juliet E. Thompson

General Counsel

United States Election Assistance Comm|35|on
1225 New York Ave., NW, Ste 1100
Washington, DC 20005 :

(202) 566-3100

"Job Serebrov" vl >

"Job Serebrov"
To jthompson@eac.gov

10/25/2005 04:07 PM e

Subject Re: Fw: Invoice information

Julie:

For our conversation, this information directly
contradicts what Peggy and I just discussed. She
indicated that an invoice be in this form:

Job Serebrov

Attorney at Law

2110 S. Spring Street

Little Rock, AR 72206

October 25, 2005

INVOICE # 1

$8,333.33-Month One: Providing Consulting Services in
the Development of a Voting Fraud and Voter
Intimidation Project.

No expenses-Month One: Providing Consulting Services
in the Development of a Voting Fraud and Voter
Intimidation Project.

Total=$8,333.33

Further, when we first started discussions on this
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project with Karen, Tom and the gang we agreed that

time billing was not a valid option for either of us.
That is why the invoice is simple. Peggy said were to

send a supplemental e-mail to her each month listing
our monthly activities, again without pime billing.

It seems that the invoice described by Edgardo better

fits a different project.
Talk to you soon,

Job

~--- jthompson@eac.gov wrote:

Here's the information you wanted. I don't have
Tova's email. Can you
forward this to her?

Juliet E. Thompson

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100

————— Forwarded by Juliet E. Thompson/EAC/GOV on
10/25/2005 .03:49 PM ~-——-

VVVVVVVVVY

v

Edgardo Cortes/EAC/GOV
10/25/2005 03:45 PM

To
Juliet E. Thompson/EAC/GOV@QEAC
cc

Subject
Re: Invoice information

Julie, here are the notes you can send to Job and
Tova (I don't have their

let me know and I will
get the answer. Thanks.
-Edgardo

for invoicing and
reporting for your contracts.

Invoices should include two main sections - direct
and indirect costs.

Under the direct costs, the total number of hours
devoted to each task

VVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVYVVVY

email addresses). If they have any more questions,

Here are some notes that may be useful in preparing

should be listed as well as the task. This does not
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have to be broken

down by individual, only by task.

You must maintain accurate time sheets for each
person working on the

project detailing how many hours were spent on each
task. Time should be

kept in quarter hour increments.

Indirect costs include any subcontractor costs.

Invoices should be submitted on a monthly basis.
Your Contracting .

Representative will review the invoice and
supporting documentation and

either approve the invoice or ask for additional
information.

You must provide written notice to the EAC project
manager when 75% of the ,
contract funds have been committed. This includes
signing any sub

contracts, etc. and does not necessarily coincide
with when 75% of the

money is disbursed.

Federal contract records need to be available for
seven (7) years for

audit purposes. Please make sure to keep all
pertinent records including

receipts, time sheets, etc. in a secure place so
that they can be accessed

if the need arises.

Edgardo Cortés

Election Research Specialist

U.S. Election Assistance Commission
1225 New York Ave. NW, Ste. 1100
Washington, DC 20005

866-747-1471 toll free

202-566-3126 direct

202-566-3127 fax

ecortes@eac.gov
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JulietE. To Karen Lynn-Dyson/EAC/GOV@EAC
Thompson/EAC/GOV

08/26/2005 03:38 PM

cc
bce
Subject Re: Kick off activities for the EAC Voting fraud/voter
intimidation project

Wed i think chack with Nicole so as to avoid conflicting with the GAO meeting

Sent from my BlackBerry Wireless Handheld
Karen Lynn-Dyson

From: Karen Lynn-Dyson

Sent: 08/26/2005 03:32 PM

To: sda@mit.edu; wang@tcf.org; sty

Cc: Thomas Wilkey; Nicole Mortellito; Juliet Thompson

Subject: Re: Kick off activities for the EAC Voting fraud/voter
intimidation project

All-

Although Tom Wilkey and | are still working to process each of your contracts on this project, we would
like to tentatively schedule an in-person meeting on September 12, here in Washington.

In the meantime, I'd like to propose that we all have a short teleconference call next Wednesday or
Thursday at 1:00 PM to begin to talk through the scope of this project and the respective roles and
responsibilities each of you might take on.

Could you let me know your availability for a 45 minute call on August 31 or September 1 at 1:00?
Thanks

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123
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Juliet E. Hodgkins/EAC/GOV To "Tova Wang" <wang@tcf.org>@GSAEXTERNAL
12/05/2006 03:12 PM cC sumee@ubaghainsiy

bce
Subject RE: fraud and intimidation report

Unfortunately, the issue is not whether either of you would/could release the document, but the fact that
releasing it at all to non-EAC employees could be viewed as a waiver of our privilege.

Juliet Thompson Hodgkins
General Counsel
United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005
(202) 566-3100

"Tova Wang" <wang@tcf.org>

"Tova Wang" :
<wang@tcf.org> To jhodgkins@eac.gov
12/05/2006 09:09 AM CC wysnnNEN

Subject RE: fraud and intimidation report

Thanks Julie. What if we both agreed to sign a confidentiality agreement,
embargoing any discussion of the report until after it is released? Tova

Tova Andrea Wang, Democracy Fellow

The Century Foundation

1333 H Street, NW, Washington, D.C. 20005

(202) 741-6263

Visit our Web site, www.tcf.org, for the latest news, analysis, opinions,
and events.

————— Original Message-~----

From: jhodgkins@eac.gov [mailto:jhodgkins@eac.gov]
Sent: Monday, December 04, 2006 4:57 PM

To: wang@tcf.org

Cc:

Subject: Re: fraud and intimidation report

Tova & Job,

As you know, because the two of you are no longer under contract with the
EAC, EAC is not afforded the same protections as if you were still
functioning as EAC employees. As such, releasing the document to you would
be the same as releasing it to any other member of the public.

Thus, EAC will not be able to release a copy of the proposed final report to

you prior to its consideration and adoption by the Commission. The
Commission will take up this report at its meeting on Thursday, Dec. 7. I
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will have a copy available for you immediatley following their consideration
- assuming that they do not change the report during their deliberations and
voting on Dec. 7. If changes are made, I will have a copy available to you
as soon as possible following that meeting.

In the final report, you will see that EAC took the information and work
provided by the two of you and developed a report that summarizes that work
., provides a definition for use in future study, and adopts parts or all of
many of the recommendations made by you and the working group. In addition,
you will note that EAC will make the entirety of your interview summaries,
case summaries, and book/report summaries available to the public as
appendixes to the report.

I know that you are anxious to read the report and that you may have
questions that you would like to discuss following the release of the
report. Please feel free to contact me with those questions or issues.

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100

wang@tcf.org

12/01/2006 02:07 To
PM jthompson@eac.gov
cc
"Job Serebrov®

<o >
Subject

fraud and intimidation report

Julie,

I understand from Tom Wilkey that you are planning on releasing our report
at the public meeting next Thursday, December 7. As we discussed, I
respectfully request that Job and I be permitted to review what you are
releasing before it is released. I would like us both to be provided with
an embargoed copy as soon as possible so we have time to properly review it
before Thursday. I can be contacted by email, cell phone ath or
office phone 202-741-6263. I hope to hear from you soon. Thanks.

Tova
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Juliet E. Thompson/EAC/GOV To "Tova Wang" <wang@tcf.org>@GSAEXTERNAL
11/15/2005 06:20 PM cc Margaret Sims/EAC/IGOV@EAC
’ bee

Subject RE: contraci

| believe that is correct. What | think you might also be concerned about is the timelines for completion. [f
you, Job and Peggy need to work out a revised completion schedule, then | would encourage you to do
that. We recognize that our delays have impacted the original schedule and that adjustments should be
noted accordingly.

Juliet E. Thompson

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100
“Tova Wang" <wang@tcf.org>

"Tova Wang"
<wang@tcf.org> To ithompson@eac.gov
11/15/2005 06:17 PM cc psims@eac.gov

Subject RE: contract

| guess for getting paid purposes it doesn't matter, it just matters with respect to the timeline for
completion of the project. If thats right, | will sign and send the letter acknowledging receipt as is. Thanks
so much.

Tova
From: jthompson@eac.gov [mailto:jthompson@eac.gov]
Sent: Tuesday, November 15, 2005 6:14 PM
To: wang@tcf.org

Cc: psims@eac.gov
Subject: Re: contract

The invoice that you have submitted at this point is for work conducted in September, September
1-30.

The invoice that you will submit shortly, if you have not already is for work performed in October,
1- 31.

I am not sure if we are semantically calling these by different names (i.e., you submitted the
Septebmer invoice in October, and October's work in November).

Let me know if this clarifies the point or confuses it.
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Juliet E. Thompson

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100

"Tova Wang" <wang@tcf.org>
11/15/2005 01:33 PM To psims@eac.gov, jthompson@eac.gov
cc
Subject contract

Just one question on the receipt of contract -- it says that the first invoice was for September, but
it actually was for October when we really got started, right? Should this be adjusted to say

October 1 to October 317
Thanks.

Tova

-----Original Message----- }

From: psims@eac.gov [mailto:psims@eac.gov]
Sent: Thursday, November 10, 2005 3:28 PM
To: SomiuENSNNEINNR; \vang@tcf.org
Subject: Letters Were Signed

Job and Tova:

The Chair signed your letters this afternoon. Diana Scott has them and plans to fax everything to
you. Have a good weekend!

Peggy Sims

Research Specialist

U.S. Election Assistance Commission

1225 New York Ave, NW - Ste 1100

Washington, DC 20005 .

Phone: 866-747-1471 (toll free) or 202-566-3120 (direct)
Fax: 202-566-3127

email: psims@eac.gov



Juliet E. Thompson/EAC/GOV To "Tova Wang" <wang@tcf.org>@GSAEXTERNAL
11/15/2005 06:13 PM cc Margaret Sims/EAC/GOV@EAC
bcc

Subject Re: contract

The invoice that you have submitted at this point is for work conducted in September, September 1 - 30.
The invoice that you will submit shortly, if you have not already is for work performed in October, 1- 31.

1 am not sure if we are semantically calling these by different names (i.e., you submitted the Septebmer
invoice in October, and October's work in November).

Let me know if this clarifies the point or confuses it.

Juliet E. Thompson
General Counsel
United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005
(202) 566-3100

"Tova Wang" <wang@tcf.org>

"Tova Wang”
<wang@tcf.org> To Psims@eac.gov, thompson@eac.gov

11/15/2005 01:33 PM cc

Subject contract

Just one question on the receipt of contract -- it says that the first invoice was for September, but it
actually was for October when we really got started, right? Should this be adjusted to say October 1 to
October 317

Thanks.

Tova
-----Original Message-----
From: psims@eac.gov [mailto:psims@eac.gov]
Sent: Thursday, November 10, 2005 3:28 PM

To: IR, \vang@tcf.org
Subject: Letters Were Signed

Job and Tova:

The Chair signed your letters this afternoon. Diana Scott has them and plans to fax everything to
you. Have a good weekend!

Peggy Sims
Research Specialist
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U.S. Election Assistance Commission

1225 New York Ave, NW - Ste 1100

Washington, DC 20005 .

Phone: 866-747-1471 (toll free) or 202-566-3120 (direct)
Fax: 202-566-3127

email: psims@eac.gov

007350



Jeannie Layson /EAC/GOV To jthompson@eac.gov
12/13/2006 09:01 AM . cc

bece
Subject Tova

Wanted to make sure you saw this from yesterday's clips. This was posted on Rick Hasen's blog:

Tova Wang, who authored the draft report for the EAC, issued the following
statement to me: "My co-consultant and I provided the EAC with a tremendous

amount of research and analysis for this project. The EAC released what is their
report yesterday."

Jeannie Layson _
U.S. Election Assistance Commission
1225 New York Ave., NW

Suite 1100

Washington, DC 20005

Phone: 202-566-3100

www.eac.gov
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*Job Serebrov" To jhodgkins@eac.gov
<SENENPERE

12/09/2006 10:19 AM

cc
bece

Subject Fwd: Conclusions

Julie:

I sent this to Tova on Saturday to make it clear about
my feelings and what my actions will be if she
proceeds with her protest any further. I think it
makes it clear that she would be fighting both of us.
I know I am going to hear from her on this but the
issue needs to be put to bed.

Job

--- Job serebrov <IN > vrote:

Date: Sat, 9 Dec 2006 07:17:24 -0800 (PST)
From: Job Serebrov

Subject: Conclusions

To: Tova Wang <wang@tcf.org>

Tova:

I spoke to Julie late yesterday and she told me that
you sent a letter, as you said you would. I must ask
you to drop this if your request is denied. We were
never guaranteed that our report, paid for by the
EAC, :

would be published in the form that we sent it or
with

the conclusions that we arrived at.

As I told you, I am satisfied with the published
report from the EAC. I can live with the removal of
the Donsanto comment and the other alterations. What
I

am very concerned about is that further action on
your

part would cause the EAC, in defending its final
report, to criticize the report we submitted or to
attack our report out right as some how unusable,
even

if this is not the case. Should this occur, I will
defend both the final EAC report and our submission
which will leave you alone fighting a two front war.
I

think it is more important to preserve the integrity
of the over all project submission than to press the
issue over how it was used. I hope this will not be
necessary.

Job

VVVVVVVVVVVVVVVVVVVVVVVYVYVVVVVVVVVYVY
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"Job Serebrov” To jhodgkins@eac.gov
cc

12/07/2006 01:18 PM
bce

Subject Report

Julie:

Well I see you left out the controversial Donsanto
remark. I really think the report is well done. It
should have served to satisfy both sides---but
wait---there is the Tova on the war path factor. Tova
is totally disgusted with the report. She especially
hates the omission of the summaries of the wvarious
sections (interviews, case law, reports, literature,
and interviews). She is really upset with the Donsanto
omission. I can see her going to some of the members
of Congress she knows and trying to get a hearing. I
know she will be sending you a letter, asking or
demanding that you retract this report and publish the
original one we submitted.

I told her that I am satisfied with the report and
that I will have nothing to do with her future
actions---which I expect will be plentiful like
Santa's Christmas gifts or like the bubonic plague. In
any case, this is a Tova production.

Now for the I told you so---this would have been far
better had we been able to stick to the original plan
to have me do this project alone. I told you so!!!

Keep a stiff upper lip,

Job
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"Job Serebrov " _' To jhodgkins@eaé.gov

. - cc

12/05/2006 03:14 PM
bee

Subject RE: fraud and intimidation report -

Julie:

I was hoping that my e-mail reply to Tova would end
all of this. On another note, Las Veas fell apart
mostly due to timing issues. Unfortunately that leaves
me, for now, looking for a job. Any ideas?

Job

--- jhodgkins@eac.gov wrote:

Unfortunately, the issue is not whether either of
you would/could release

the document, but the fact that releasing it at all
to non-EAC employees

could be viewed as a waiver of our privilege.

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100

"Tova Wang" <wang@tcf.org>
1270572006 09:09 aM

To

jhodgkins@eac.gov

cc

s

Subject

RE: fraud and intimidation report

Thanks Julie. What if we both agreed to sign a
confidentiality agreement,

embargoing any discussion of the report until after
it is released? Tova

VVVVVVVVVYVVVVVVVVVVVVVVVVVVVVYVYVYVVVY
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Tova Andrea Wang, Democracy Fellow

The Century Foundation

1333 H Street, NW, Washington, D.C. 20005

(202) 741-6263

Visit our Web site, www.tcf.org, for the latest
news, analysis, opinions,

and events.

~-----0riginal Message-----

From: jhodgkins@eac.gov [mailto:jhodgkins@eac.gov]
Sent: Monday, December 04, 2006 4:57 PM '

To: wang@tcf.org

Cc:

Subject: Re: fraud and intimidation report

Tova & Job,

As you know, because the two of you are no longer
under contract with the

EAC, EAC is not afforded the same protections as if
you were still

functioning as EAC employees. As such, releasing
the document to you

would

be the same as releasing it to any other member of
the public.

Thus, EAC will not be able to release a copy of the
proposed final report

to

you prior to its consideration and adoption by the
Commission. The

Commission will take up this report at its meeting
on Thursday, Dec. 7. 1

will have a copy available for you immediatley
following their

consideration

- assuming that they do not change the report during
their deliberations

and

voting on Dec. 7. If changes are made, I will have
a copy available to

you

as soon as possible following that meeting.

In the final report, you will see that EAC took the
information and work

provided by the two of you and developed a report
that summarizes that

work

, provides a definition for use in future study, and
adopts parts or all

of

many of the recommendations made by you and the
working group. In

addition,

you will note that EAC will make the entirety of
your interview summaries,

case summaries, and book/report summaries available
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to the public as
appendixes to the report.

I know that you are anxious to read the report and
that you may have

questions that you would like to discuss following
the release of the

report. Please feel free to contact me with those
questions or issues.

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100

wang@tcf.org

12/01/2006 02:07

To
PM
jthompson@eac.gov
cc
"Job
Serebrov"
s
Subject
fraud and

intimidation report

Julie,

I understand from Tom Wilkey that you are planning
on releasing our report

at the public meeting next Thursday, December 7. As
we discussed, I

respectfully request that Job and I be permitted to
review what you are

releasing before it is released. I would like us
both to be provided with

an embargoed copy as soon as possible so we have
time to properly review

it

-1
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before Thursday. I can be contacted by email, cell

phone at

or

office phone 202-741-6263.
soon. Thanks.

Tova

I hope to hear from you
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"Job Serebrov " To "Tova Wang" <wang@tcf.org>, jhodgkins@eac.gov
cc :

12/05/2006 09:43 AM
bce

_ Subject RE: fraud and intimidation report

Tova:

I don't want to go that far. I am fine with a Thursday release given the circumstances that we are
under.

Job

Tova Wang <wang@tcf.org> wrote:
Thanks Julie. What if we both agreed to sign a confidentiality agreement,
embargoing any discussion of the report until after it is released? Tova

Tova Andrea Wang, Democracy Fellow

The Century Foundation

1333 H Street, NW, Washington, D.C. 20005

(202) 741-6263

Visit our Web site, www.tcf.org, for the latest news, analysis, opinions,
and events. '

----- Original Message-----

From: jhodgkins@eac.gov [mailto:jhodgkins@eac.gov]
Sent: Monday, December 04, 2006 4:57 PM

To: wang@tcf.org

Ce:

Subject: Re: fraud and intimidation report

Tova & Job,

As you know, because the two of you are no longer under contract with the
EAC, EAC is not afforded the same protections as if you were still
functioning as EAC employees. As such, releasing the document to you would
be the same as releasing it to any other member of the public.

Thus, EAC will not be able to release a copy of the proposed final report to
you prior to its consideration and adoption by the Commission. The
Commission will take up this report at its meeting on Thursday, Dec. 7. I
will have a copy available for you immediatley following their consideration
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- assuming that they do not change the report during their deliberations and
voting on Dec. 7. If changes are made, I will have a copy available to you
as soon as possible following that meeting.

In the final report, you will see that EAC took the information and work
provided by the two of you and developed a report that summarizes that work

, provides a definition for use in future study, and adopts parts or all of

many of the recommendations made by you and the working group. In addition,
you will note that EAC will make the entirety of your interview summaries,
case summaries, and book/report summaries available to the public as
appendixes to the report.

I know that you are anxious to read the report and that you may have
questions that you would like to discuss following the release of the
report. Please feel free to contact me with those questions or issues.

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave.,, NW, Ste 1100
Washington, DC 20005

(202) 566-3100

wang@tcf.org

12/01/2006 02:07 To
PM jthompson@eac.gov
cc

"Job Serebrov"

Subject
fraud and intimidation report

Julie,
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I understand from Tom Wilkey that you are planning on releasing our report
at the public meeting next Thursday, December 7. As we discussed, I
respectfully request that Job and I be permitted to review what you are
releasing before it is released. I would like us both to be provided with

an embargoed copy as soon as possible so we have time to properly review it
before Thursday. I can be contacted by email, cell phone atul__»or
office phone 202-741-6263. I hope to hear from you soon. Thanks.

Tova
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"Job Serebrov" To jthompson@eac.gov
cc

11/18/2005 02:36 PM
bee

Subject Re: Answer

Ok.

--- jthompson@eac.gov wrote:

VVVVVVVVVVYVVVVVVVVVVVYVVVVVVVVVVVVVVVYVYYVYVVY

I would not include issues of discrimination under
the civil jurisdiction,

but would include election crimes that are enforced
through DOJ's criminal

division.

Juliet E. Thompson

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100

"Job Serebrov"
11/18/2005 01:34 PM

To
jthompson@eac.gov
cc

Subject
Answer

Julie:

Do you have an answer for me on the DOJ issue? We
have

a conference call in half an hour.

Job
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"Job Serebrov"
<. t >

11/18/2005 01:34 PM

To jthompson@eac.gov
cc

bee

Subject Answer

Julie:

Do you have an answer for me on the DOJ issue? We have
a conference call in half an hour.

Job
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“Job Serebrov" To jthompson@eac.gov

<SRy
11/18/2005 01:34 PM

cc
bce

Subject Answer

Julie:

Do you have an answer for me on the DOJ issue? We have
a conference call in half an hour. :

Job
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"Job Serebrov" To jthompson@eac.gov
SRS > ce
11/18/2005 10:10 AM

bec

Subject Re: Question

Both criminal and civil

--- jthompson@eac.gov wrote:

VVVVVVVVVVYVVVVVYVVVYVVVVYVVVYVVYVVVVVVYVYVVVVYVVYVVYVVVYVVVVYVVVY

As to paragraph 1, are you referring to criminal
division actions or civil
division actions?

As to paragraph 2, I have talked to Karen. At this
time, the anticipation

is that the future project on this will be
competitively let, and you and

others will, of course, be able to respond to the
solicitation. We are :

not sure what our needs will be for
consultants/experts on this issue or

other issues at this time.

Juliet E. Thompson

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100

*Job Serebrov®
11/18/2005 09:27 AM

To
jthompson@eac.gov
cc

Subject
Question

Julie:

I need clarification on something in the project
before the conference call at 2:00 today between
Peggy, Tova, and me. How much of what we are
investigating should involve DOJ's jurisdictional
matters under such things as the Voting Rights Act?

Also, did you have a chance to talk to Karen about a
second project? I need to know because if there will
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> not be one I will have to get a job with a local law
> firm until the 2006 elections.

>

VVVYy

Job
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“Job Serebrov*" To jthompson@eac.gov
PRy >
11/18/2005 09:27 AM

cc
bee

Subject Question

Julie:

I need clarification on something in the project
before the conference call at 2:00 today between
Peggy, Tova, and me. How much of what we are
investigating should involve DOJ's jurisdictional
matters under such things as the Voting Rights Act?

Also, did you have a chance to talk to Karen about a
second project? I need to know because if there will
not be one I will have to get a job with a local law
firm until the 2006 elections.

Job
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"Job Serebrov" : To jhodgkins@eac.gov
cc
11/03/2006 07:08 PM
bcc

Subject Re: Please send me the summary

More

--- jhodgkins@eac.gov wrote:

Juliet Thompson Hodgkins

General Counsel _

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100 GAO_Report_JS_.doc indiana_litigation___ official doc

2 I

Section_5_Recommendation_Memorandum_summary.doc Securing_the Vote.doc Shattering_the_Myth.doc

South_Dakota_FINAL.doc Steal_this_Vote_Review_finaldoc The_Long_Shadow_of_Jim_Crow.doc The_MNew_Poll Tax__JS_.doc

Washington FINAL doc Wisconsin_Audit_Report.doc Wisconsin_FINAL.doc Wisconsin_Vote_Fraud_TF.doc

VVVVY

\%

=
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"Job Serebrov” To jhodgkins@eac.gov

e cc

11/03/2006 07:04 PM
bce

Subject Re: Please send me the summary

Julie:

You should have these as existing literature
summaries.

Job
--- jhodgkins@eac.gov wrote:

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100 A_Funny_ThingReview.doc American_Center_Report_FINAL.doc Americas_Modem Poll_Tax_ JS_.doc

gj" fﬁ: m" T ég

Brennan_AnaIysis__Vote:_Ffaud_Heport_FINAL._doc cb_summaiy.doc Chandler_Davidson_summary official doc Crazy_Quilt.doc

Deliver_the_Vote Review.doc dnc_ohio.doc DOJ_Public_Integrity Reports  JS_.doc Donsanto_IFES_FINAL doc

Election_Protection_stories.doc  Existing_Literature_Reviewed.doc focled_again_review.doc GA_litigation_summary2.doc

VVVVY

v
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Views of Selected Local Election Officials on Managing Voter
Registration and Ensuring Eligible Citizens Can Vote

GAO Report

In 2002, the Help America Vote Act (HAVA) was enacted and, among other things, it
requires states to implement provisional voting for elections for federal office. HAVA, in
general, requires that individuals not listed as registered or whose eligibility is questioned
by an election official must be notified about and permitted to cast a provisional ballot
that is set aside for review by election officials at a later time so that they can determine
whether the person is eligible to vote under state law. HAVA also requires that
provisional ballots be provided to first-time voters who had registered to vote by mail on
or after January 1, 2003, but were unable to show photo identification or another
qualifying identification document when voting in person or by mail in a federal election.
In addition, HAVA requires that election officials must provide access to information that
permits voters to learn if their provisional ballot was counted, and, if not, why not.

This Report focuses on the efforts of local election officials in 14 jurisdictions within 7
states to manage the registration process, maintain accurate voter registration lists, and
ensure that eligible citizens in those jurisdictions had the opportunity to cast ballots
during the 2004 election. Specifically, for the 2004 election, the Report concentrates on
election officials’ characterization of their experiences with regard to (1) managing the
voter registration process and any challenges related to receiving voter registration
applications; checking them for completeness, accuracy, and duplication; and entering
information into voter registration lists; (2) removing voters’ names from voter
registration lists and ensuring that the names of eligible voters were not inadvertently
removed; and (3) implementing HAV A provisional voting and identification
requirements and addressing any challenges encountered related to these requirements.
The Report also provides information on motor vehicle agency (MVA) officials’
characterization of their experiences assisting citizens who apply to register to vote at
MVA offices and forwarding voter registration applications to election offices.

The Report analyzed information collected from elections and motor vehicle agency
offices in seven states—Arizona, California, Michigan, New York, Texas, Virginia, and
Wisconsin. These states take various approaches to administering elections. Within each
of the seven states, using population data from the 2000 U.S. Census, two jurisdictions
were selected: a local jurisdiction with a large population and a local jurisdiction with a
small population. The 14 jurisdictions we selected were Gila and Maricopa Counties,
Anzona; Los Angeles and Yolo Counties, California; City of Detroit and Delta
Township, Michigan; New York City and Rensselaer County, New York; Bexar and
Webb Counties, Texas; Albemarle and Arlington Counties, Virginia; and the cities of
Franklin and Madison, Wisconsin.

Information was gathered for the Report in a number of ways. First, relevant laws, state

reports, and documents related to the voter registration process in the seven states were
reviewed. Second, state and local election officials in the 7 states and 14 jurisdictions
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were interviewed to obtain information on their registration processes and
implementation of the HAVA requirements for provisional voting and voter
identification. Third, a survey was sent to election officials in the 14 jurisdictions to
gather information about their experiences with the November 2004 election. Finally, a
survey was sent to state and local MVA officials in 6 of the 7 states and 12 of the 14
jurisdictions. The survey primarily asked questions about the MV A offices’ experiences
with (1) assisting citizens with completing voter registration applications, (2)
forwarding the applications to election offices, and (3) responding to individuals and state
or local election officials who contacted their offices about individuals who declared they
had applied to register to vote at MVA offices but their names were not on voter
registration lists when they went to vote in the November 2004 election.

Election officials representing all but one of the jurisdictions surveyed following the
November 2004 election said they faced some challenges managing the voter registration
process, including (1) receiving voter registration applications; (2) checking them for
completeness, accuracy, and duplication; and (3) entering information into voter
registration lists; when challenges occurred, election officials reported they took various
steps to address them. Officials in 7 of the 14 jurisdictions reported that their staff faced
challenges checking voter registration applications for completeness, accuracy, or
duplicates. According to these officials, these challenges occurred for a variety of
reasons, including problems contacting individuals to obtain complete and accurate
information and insufficient staffing to check the applications. They reported that, among
other things, their staff addressed these challenges by sending letters or calling applicants
to obtain correct information. Finally, 6 of the 14 election officials reported that their
staff faced challenges entering or scanning voter information into registration lists for
reasons such as the volume of applications received close to Election Day and problems
with the scanning equipment. To address these challenges, they reported that more staff
were hired and staff worked overtime.

All but 1 of the jurisdictions reported removing names from registration lists during 2004
for various reasons, including that voters requested that their names be removed from the
voter registration list; information from the U.S. Postal Service (USPS) showing that
voters had moved outside the jurisdiction; felony records received from federal, state, or
local governments identifying voters as ineligible due to felony convictions; and death
records received from state or local vital statistics offices. When removing names from
registration lists, election officials reported that they took various steps to ensure that the
names of eligible voters were not inadvertently removed from voter registration lists.
These steps included sending letters or postcards to registrants to verify that voters
wanted their names removed; matching voters’ identifying information with USPS data
and sending voters identified by USPS as having moved outside the jurisdiction notices
of removal; and matching voter registration records with felony records or death records
to confirm it was the same person.

All of the jurisdictions reported that they permitted citizens to cast provisional ballots

during the November 2004 election. In addition, 12 of the 14 jurisdictions to which this
was applicable reported that they offered certain first-time voters who registered by mail
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the opportunity to cast provisional ballots. Election officials in 13 of the 14 jurisdictions
reported that 423,149 provisional ballots were cast, and 70 percent (297,662) were
counted. Not all provisional votes were counted because, as election officials reported,
not all provisional ballots met states’ criteria for determining which ballots should be
counted. Reasons that provisional ballots cast during the 2004 election were not counted,
as reported by election officials, included, among others, that individuals did not meet the
residency eligibility requirements, had not registered or tried to register to vote with the
election office, had not submitted the voter registration applications at motor vehicle
agency offices, or election officials did not have time to enter information from
applicants into their voter registration lists because applications were received at the
election offices very close to or after the state registration deadline.

Local election officials in 12 of the 13 jurisdictions 13 we surveyed reported that they set
up mechanisms to inform voters—without cost—about the outcome of their provisional
votes during the November 2004 election. These mechanisms included toll-free telephone
numbers, Web sites, and letters sent to the voters who cast provisional ballots. Election
officials also reported that provisional voters in their jurisdictions received written
information at their polling places about how to find out the outcome of their provisional
ballots, and provisional voters in 8 of the 13 jurisdictions had the opportunity to access
information about the outcome of their ballots within 10 days after the election. Finally,
election officials representing 8 of the 14 jurisdictions reported facing challenges
implementing provisional voting for various reasons, including some poll workers not
being familiar with provisional voting or, in one jurisdiction representing a large number
of precincts, staff not having sufficient time to process provisional ballots. To address
these challenges, the officials reported that they provided additional training to poll
workers and hired additional staff to count provisional ballots.
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INDIANA ID LITIGATION SUMMARY

MEMORANDUM IN SUPPORT OF DEMOCRATS. MOTION FOR SUMMARY
JUDGMENT

Although the proponents of SEA 483 asserted that the law was intended to combat voter
fraud, no evidence of the existence of such fraud has ever been provided. No voter has
been convicted of or even charged with the offense of misrepresenting his identity for
purposes of casting a fraudulent ballot in person, King Dep. 95-96; Mahern Aff. {{ 2-3,
though there have been documented instances of absentee ballot fraud. King Dep. 120.
Indeed, no evidence of in person, on-site voting fraud was presented to the General

Assembly during the legislative process leading up to the enactment of the Photo ID Law.

Mahern Aff. 4 2-

The State cannot show any compelling justification for subjecting only voters who vote
in person to the new requirements of the Photo ID Law, while exempting absentee voters
who vote by mail or persons who live in state-certified residential facilities.

On the other hand, absentee ballots are peculiarly vulnerable to coercion and vote
tampering since there is no election official or independent election observer available to
ensure that there is no illegal coercion by family members, employers, churches, union
officials, nursing home administrators, and others.

The Law gives virtually unbridled discretion to partisan precinct workers and challengers
to make subjective determinations such as (a) whether a form of photo identification
produced by a voter conforms to what is required by the Law, and (b) whether the voter
presenting himself or herself at the polls is in fact the voter depicted in the photo.
Robertson Dep. 29-34, 45; King Dep. 86, 89. This is significant because any voter who is
challenged under this Law will be required to vote by provisional ballot and to make a
special trip to the election board.s office in order to have his vote counted. Robertson
Dep. 37; King Dep. 58.

The Photo ID Law confers substantial discretion, not on law enforcement officials, but on
partisan precinct poll workers and challengers appointed by partisan political officials, to
determine both whether a voter has presented a form of identification which conforms to
that required by the Law and whether the person presenting the identification is the
person depicted on it. Conferring this degree of discretion upon partisan precinct officials
and members of election boards to enforce the facially neutral requirements of the Law
has the potential for becoming a means of suppressing a particular point of view.

The State arguably might be justified in imposing uniform, narrowly-tailored and not
overly-burdensome voter identification requirements if the State were able to show that
there is an intolerably high incidence of fraud among voters misidentifying themselves at
the polls for the purpose of casting a fraudulent ballot. But here, the State has utterly
failed to show that this genre of fraud is rampant or even that it has ever occurred in the
context of on-site, in-person voting (as opposed to absentee voting by mail) so as to
justify these extra burdens, which will fall disproportionately on the poor and elderly.
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In evaluating the breadth of the law and whether the State has used the least restrictive
means for preventing fraud, the Court must take into account the other mechanisms the
State currently employs to serve the statute’s purported purposes, as well as other, less
restrictive means it could reasonably employ. Krislov, 226 F.3d at 863. The State of
Indiana has made it a felony for a voter to misrepresent his or her identity for purposes of
casting a fraudulent ballot.

And where the State has already provided a mechanism for matching signatures, has
made it a crime to misrepresent one’s identity for purposes of voting, and requires the
swearing out of an affidavit if the voter’s identity is challenged, it already has provisions
more than adequate to prevent or minimize fraud in the context of in-person voting,
particularly in the absence of any evidence that the problem the Law seeks to address is
anything more than the product of hypothesis, speculation and fantasy.

MEMORANDUM OF THE STATE OF INDIANA, THE INDIANA SECRETARY
OF STATE, AND THE CO-DIRECTORS OF THE INDIANA ELECTION
DIVISION IN SUPPORT OF THEIR JOINT MOTION FOR SUMMARY
JUDGMENT AND IN OPPOSITION TO THE MOTIONS FOR SUMMARY
JUDGMENT FILED BY BOTH SETS OF PLAINTIFFS

In-person voter-identity fraud is notoriously difficult to detect and investigate. In his
book Stealing Elections, John Fund observes that actual in-person voter fraud is nearly
undetectable without a voter photo-identification requirement because anybody who
provides a name that is on the rolls may vote and then walk away with no record of the
person’s actual identity. See generally John Fund, Stealing Elections (2004). The problem
is only exacerbated by the increasingly transient nature of society. Documentation of in-
person voter fraud often occurs only when a legitimate voter at the polis hears a
fraudulent voter trying to use her name, as happened to a woman in California in 1994.
See Larry J. Sabato & Glenn R. Simpson, DirtyLittle Secrets 292 (1996).

Regardless of the lack of extensive evidence of in-person voter fraud, the Commission on
Federal Election Reform (known as the Baker-Carter Commission) recently concluded
that “there is no doubt that it occurs.” State Ex. 1, p. 18.1 Legal cases as well as
newspaper and other reports confirm that in-person voter-identity fraud, including voter
impersonation, double votes, dead votes, and fake addresses, plague federal and state
elections. [The memorandum details several specific cases of various types of alleged
voting fraud from the past several years]

Though they are largely unable to study verifiable data concerning in-person voter fraud,
scholars are well aware of the conditions that foster fraudulent voting. See Fund, supra;
Sabato & Simpson, supra, 321. In particular, fraud has become ever more likely as “it has
become more difficult to keep the voting rolls clean of ‘deadwood’ voters who have
moved or died” because such an environment makes “fraudulent voting easier and
therefore more tempting for those so inclined.” Sabato & Simpson, supra, 321. “In



general, experts believe that one in five names on the rolls in Indiana do not belong
there.” State Ex. 25.

For this case, Clark Benson, a nationally recognized expert in the collection and analysis
of voter-registration and population data, conducted his own examination of Indiana’s
voter registration lists and concluded that they are among the most highly inflated in the
nation.

The Crawford Plaintiffs cite the concessions by Indiana Election Division Co-Director
King and the Intervenor-State that they are unaware of any historical in-person incidence
of voter fraud occurring at the polling place (Crawford Brief, p. 23) as conclusive
evidence that in-person voter fraud does not exist in Indiana. They also seek to support
this conclusion with the testimony of two “veteran poll watchers,” Plaintiff Crawford and
former president of the Plaintiff NAACP, Indianapolis Chapter, Roderick E. Bohannon,
who testified that they had never seen any instances of in-person voter fraud.

{d.)

At best, the evidence on this issue is in equipoise. While common sense, the experiences
of many other states, and the findings of the Baker-Carter Commission all lead to the
reasonable inferences that (a) in-person polling place fraud likely exists, but (b) is nearly
impossible to detect without requiring photo identification, the State can cite to no
confirmed instances of such fraud. On the other hand, the Plaintiffs have no proof that it
does not occur.

At the level of logic, moreover, it is just reasonable to conclude that the lack of confirmed
incidents of in-person voting fraud in Indiana is the result of an ineffective identification
security system as it is to conclude there is no in-person voting fraud in Indiana. So while
it is undisputed that the state has no proof that in-person polling place fraud has occurred
in Indiana, there does in fact remain a dispute over the existence vel non of in-person
polling place fraud.

It is also important to understand that the nature of in-person election fraud is such that it
is nearly impossible to detect or investigate. Unless a voter stumbles across someone else
trying to use her identity, see Sabato & Simpson, supra, 292, or unless the over-taxed
poll worker happens to notice that the voter’s signature is different from her registration
signature State Ext. 37, § 9, the chances of detecting such in-person voter fraud are
extremely small. Yet, inflated voter-registration rolls provide ample opportunity for those
who wish to commit in-person voter fraud. See Fund, supra, 24, 65, 69, 138; Sabato &
Simpson, supra, 321. And there is concrete evidence that the names of dead people have
been used to cast fraudulent ballots. See Fund, supra, 64. Particularly in light of Indiana’s
highly inflated voter rolls State Ex. 27, p. 9, Plaintiffs’ repeated claims that there has
never been any in-person voter fraud in Indiana can hardly be plausible, even if the state
is unable to prove that such fraud has in fact occurred.

008004



Summary of the U.S Department of Justice Section 5 Recommendation Memorandum:
August 25, 2005 regarding HB 244 — parts that pertain to the issue of voter fraud.

Overview: Five career attorneys with the civil rights department investigated and
analyzed Georgia’s election reform law. Four of those attorneys recommended objecting
to Section 59, the voter identification requirement. The provision required all voters to
present government issued photo identification in order to vote. The objection was based
on the attorneys’ findings that there was little to no evidence of polling place fraud, the
only kind of fraud an ID requirement would address, and that the measure would
disenfranchise many voters, predominantly minority voters, in violation of Section 5 of
the Voting Rights Act.

Factual Analysis: The sponsor of the measure in the state legislature said she was
motivated by the fact that she is aware of vote buying in certain districts; she read John
Fund’s book; and that “if there are fewer black voters because of this bill, it will only be
because there is less opportunity for fraud. She said that when black voters in her black
precincts are not paid to vote, they do not go to the polls.”

A member of the Fulton County Board of Registrations and Elections said that prior to
November 2004, Fulton County received 8,112 applications containing “missing or
irregular” information. Only 55 of those registrants responded to BOE letters. The
member concluded that the rest must be “bogus” as a result. He also stated that 15,237 of
105,553 precinct cards came back as undeliverable, as did 3,071 cards sent to 45,907 new
voters. Of these 3,071, 921 voted.

Secretary of State Cathy Cox submitted a letter testifying to the absence of any
complaints of voter fraud via impersonation during her tenure.

In the legal analysis, the attorneys state that if they determine that Georgia could have
fulfilled its stated purpose of election fraud, while preventing or ameliorating the
retrogression, an objection is appropriate. /They conclude that the state could have
avoided retrogression by retaining various forms of currently accepted voter ID for which
no substantiated security concerns were raised. Another non-retrogressive alternative
would have been to maintain the affidavit alternative for those without ID, since “There
is no evidence that penalty of law is an insufficient deterrent to falsely signing an
affidavit of identity.”

The attorneys point out that the state’s recitation of a case upholding voter fraud in
Dodge County does not support the purpose of the Act because that case involved vote
buying and selling, not impersonation or voting under a false identity.
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Securing the Vote: An Analysis of Election Fraud, by Lorraine Minnite

Professor Lori Minnite conducted a comprehensive survey and analysis of vote fraud in
the United States. The methodology included doing nexis searches for all 50 states and
surveying existing research and reports. In addition, Minnite did a more in-depth study
of 12 diverse states by doing nexis searches, studying statutory and case law, and
conducting interviews with election officials and attorneys general. Finally, the study
includes an analysis of a few of the most high profile cases of alleged fraud in the last 10
years, including the Miami mayoral election (1997), Orange County congressional race
(1996), and the general election in Missouri (2000). In these cases, Minnite shows that
many allegations of fraud do not end up being meritorious..

Minnite finds that available evidence suggests that the incidence of election fraud is
minimal and rarely affects election outcomes. Election officials generally do a very good
job of protecting against fraud. Conditions that give rise to election fraud have steadily
declined over the last century as a result of weakened political parties, strengthened
election administration, and improved voting technology. There is little available
evidence that election reforms such as the National Voter Registration Act, election day
registration, and mail-in voting have resulted in increases in election fraud.

Election fraud appears also to be very rare in the 12 states examined more in-depth. Legal
and news records turned up little evidence of significant fraud in these states or any
indication that fraud is more than a minor problem. Interviews with state officials further
confirmed this impression.

Minnite found that, overall, the absentee mail-in ballot process is the feature most
vulnerable to voter fraud. There is not a lot of evidence of absentee ballot fraud but the
potential for fraud is greatest in this area because of a lack of uniformly strong security
measures in place in all states to prevent fraud.

Minnite suggest several reforms to prevent what voter fraud does take place. These
include effective use of new statewide voter registration databases; identification
requirements for first time voters who register by mail should be modified to expand the
list of acceptable identifying documents; fill important election administration positions
with nonpartisan professionals; strengthen enforcement through adequate funding and
authority for offices responsible for detecting and prosecuting fraud; and establish
Election Day Registration because it usually requires voter identification and
authorization in person before a trained election worker, which reduces the opportunity
for registration error or fraud.
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Shattering the Myth: An Initial Snapshot of Voter Disenfranchisement in the 2004
Elections, People for the American Way, NAACP, Lawyers Committee for Civil Rights

Shattering the Myth is a description and analysis of the complaints and allegations of
voting irregularities gathered by the Election Protection program during the 2004
presidential election. Election Protection was an effort involving hundreds of
organizations and thousands of citizens to protect the voting rights of Americans across
the country. The project included sending thousands of monitors to the polls and hosting
a national toll free voters’ rights hotline. EP mounted extensive field efforts in 17 states.

Election Protection received more than a thousand complaints of voter suppression or
intimidation. Complaints ranged from intimidating experiences at polling places to
coordinated suppression tactics. For example:

e Police stationed outside a Cook County, Illinois, polling place were requesting
photo ID and telling voters if they had been convicted of a felony that they could
not vote.

e In Pima, Arizona, voters at multiple polls were confronted by an individual,
wearing a black tee shirt with “US Constitution Enforcer” and a military-style
belt that gave the appearance he was armed. He asked voters if they were
citizens, accompanied by a cameraman who filmed the encounters.

e There were numerous incidents of intimidation by partisan challengers at
predominately low income and minority precincts

e Voters repeatedly complained about misinformation campaigns via flyers or
phone calls encouraging them to vote on a day other than November 2, 2004 or
of false information regarding their right to vote. In Polk County, Florida, for
example, a voter received a call telling her to vote on November 3. Similar
complaints were also reported in other counties throughout Florida. In Wisconsin
and elsewhere voters received flyers that said:

o “If you already voted in any election this year, you can’t vote in the
Presidential Election.”

o “Ifanybody in your family has ever been found guilty of anything you
can’t vote in the Presidential Election.”

o “If you violate any of these laws, you can get 10 years in prison and your
children will be taken away from you.” '

There were also numerous reports of poll workers refusing to give voters provisional
ballots.

The following is a summary of the types of acts of suppression and intimidation included
in the report and a list of the states in which they took place. All instances of irregularities
that were more administrative in nature have been omitted:

1. Improper implementation of voter identification rules, especially asking only
African Americans for proof of identity: Florida, Ohio, Pennsylvania, Illinois,
Missouri, Arkansas, Georgia, Louisiana

|
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Individuals at the polls posing as some sort of law enforcement authority and
intimidating and harassing voters: Arizona, Missouri

Intimidating and harassing challengers at the polls: Ohio, Michigan, Wisconsin,
Missouri, Minnesota

Deceptive practices and disinformation campaigns, such as the use of flyers with
intentional misinformation about voting rights or voting procedures, often
directed at minority communities; the use of phone calls giving people
misinformation about polling sites and other procedures; and providing verbal
misinformation at the polls in a way that appears to have been intentionally
misleading: Florida, Pennsylvania, Illinois, Wisconsin, Missouri, North Carolina,
Arkansas, Texas . ‘
Refusal to provide provisional ballots to certain voters: Ohio, Pennsylvania,
Illinois, Michigan, Colorado, Missouri, Texas, Georgia, Louisiana

Registration applications submitted through third parties that were not processed:
Arizona, Michigan, Nevada (registration forms destroyed by Sproul Associates)
Improper removal from the voter registration list: Arizona

Individuals questioning voters’ citizenship: Arizona

Police officers at the polls intimidating voters: Illinois, Michigan, Wisconsin,
Missouri, North Carolina

The report does not provide corroborating evidence for the allegations it describes.

However, especially in the absence of a log of complaints received by the Department of

Justice, this report provides a very useful overview of the types of experiences some

voters more than likely endured on Election Day in 2004.
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Shattering the Myth: An Initial Snapshot of Voter Disenfranchisement in the 2004
Elections, People for the American Way, NAACP, Lawyers Committee for Civil Rights

Shattering the Myth is a description and analysis of the complaints and allegations of
voting irregularities gathered by the Election Protection program during the 2004
presidential election. Election Protection was an effort involving hundreds of
organizations and thousands of citizens to protect the voting rights of Americans across
the country. The project included sending thousands of monitors to the polls and hosting
a national toll free voters’ rights hotline. EP mounted extensive field efforts in 17 states.

Election Protection received more than a thousand complaints of voter suppression or
intimidation. Complaints ranged from intimidating experiences at polling places to
coordinated suppression tactics. For example:
¢ Police stationed outside a Cook County, Illinois, polling place were requesting
photo ID and telling voters if they had been convicted of a felony that they could
not vote.
¢ In Pima, Arizona, voters at multiple polls were confronted by an individual,
wearing a black tee shirt with “US Constitution Enforcer” and a military-style
belt that gave the appearance he was armed. He asked voters if they were
citizens, accompanied by a cameraman who filmed the encounters.
¢ There were numerous incidents of intimidation by partisan challengers at
predominately low income and minority precincts
e Voters repeatedly complained about misinformation campaigns via flyers or
phone calls encouraging them to vote on a day other than November 2, 2004 or
of false information regarding their right to vote. In Polk County, Florida, for
example, a voter received a call telling her to vote on November 3. Similar
complaints were also reported in other counties throughout Florida. In Wisconsin
and elsewhere voters received flyers that said:
o “If you already voted in any election this year, you can’t vote in the
Presidential Election.”
o “If anybody in your family has ever been found guilty of anything you
can’t vote in the Presidential Election.”
o “If you violate any of these laws, you can get 10 years in prison and your
children will be taken away from you.” :

There were also numerous reports of poll workers refusing to give voters provisional
ballots.

The following is a summary of the types of acts of suppression and intimidation included
in the report and a list of the states in which they took place. All instances of irregularities
that were more administrative in nature have been omitted:

1. Improper implementation of voter identification rules, especially asking only

African Americans for proof of identity: Florida, Ohio, Pennsylvania, Illinois,
Missouri, Arkansas, Georgia, Louisiana
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2. Individuals at the polls posing as some sort of law enforcement authority and
intimidating and harassing voters: Arizona, Missouri

3. Intimidating and harassing challengers at the polls: Ohio, Michigan, Wisconsin,
Missouri, Minnesota '

4. Deceptive practices and disinformation campaigns, such as the use of flyers with
intentional misinformation about voting rights or voting procedures, often
directed at minority communities; the use of phone calls giving people
misinformation about polling sites and other procedures; and providing verbal
misinformation at the polls in a way that appears to have been intentionally
misleading: Florida, Pennsylvania, Illinois, Wisconsin, Missouri, North Carolina,
Arkansas, Texas

5. Refusal to provide provisional ballots to certain voters: Ohio, Pennsylvania,
Illinois, Michigan, Colorado, Missouri, Texas, Georgia, Louisiana

6. Registration applications submitted through third parties that were not processed:
Arizona, Michigan, Nevada (registration forms destroyed by Sproul Associates)

7. Improper removal from the voter registration list: Arizona

8. Individuals questioning voters’ citizenship: Arizona

9. Police officers at the polls intimidating voters: Illinois, Michigan, Wisconsin,
Missouri, North Carolina

The report does not provide corroborating evidence for the allegations it describes.
However, especially in the absence of a log of complaints received by the Department of
Justice, this report provides a very useful overview of the types of experiences some
voters more than likely endured on Election Day in 2004.
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Summary of South Dakota Election Irregularities in 2002 and 2004

2002

In fall 2002, one of South Dakota’s Senators, Democrat Tim Johnson, was up for re-
election, and was engaged in a very close race with his Republican challenger, John
Thune. Both parties were engaged in a massive voter registration effort, and registered
over 24,000 new voters in the five months between the June primary and the November
election, lincreasing the number of registered voters in the state from around 452,000 to
476,000.

A month before the election, several counties reported irregularities in some of the voter
registration documents they’d received. In response to these reports, South Dakota
Attorney General, Mark Barrnett, with the state US Attorney and the FBI, launched an
investigation.” Because of the importance of the race in determining the partisan balance
of power in the Senate, the voter registration discrepancies got a good deal of national
press, including a number of editorials accusing American Indians of stuffing ballot
boxes.? The following allegations were also picked up by out-of-state newssources,
including Fox News and the Wall Street Journal:

- Supporters of Thune, who lost the election by 524 votes, collected 47 affidavits
from poll watchers claiming voting irregularities.

- Allegations were made that three individuals were offered money by Johnson
supporters to vote.

Barmett, who was alerted to the affidavits when he read an early media report that
referred to them, stated that these allegations were either false or didn’t warrant concern.
“Most of the stuff that's in those other 47 affidavits are the kind of problems that we see
in every election. People parking too close to the polling place with a sign in their
window, people shooting their mouths off at the polling place. The kind of things that
local election officials generally do a pretty good job of policing.”* The allegations of
voter bribery were false.

Though most of the allegations of fraud that were filed turned out to be false, Attorney
General Barrnett’s investigation did uncover two cases of voter registration fraud:

- The most high-profile case was that of Becky Red Earth-Villeda. Ms. Red Earth-
Villeda was hired by the state Democratic party to register voters on the American
Indian reservations. She was charged with 19 counts of forgery. No fraudulent
voting was associated with Ms. Red Earth-Villeda, nor was there any evidence

' Kafka, Joe. “More people registered to vote.” Associated Press State and Local Wire. October 29, 2002.

? Kafka, Joe. “Voter registration fraud being investigated.” Associated Press State and Local Wire. October
11, 2002.

3 “Barnett: No evidence that fraud affected vote.” Associated Press State and Local Wire. Sioux Falls,
South Dakota. November 21, 2002.

4 Kafka, Joe. “Woman charged in voter-fraud case, other claims false.” Associated Press State and Local
Wire. Pierre, South Dakota. December 14, 2002.
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that fraudulent voting occurred in the state.” All charges were dropped in January
2004, when, in court, it was determined by the state handwriting specialist that
Ms. Red Earth-Villeda had not forged the signatures.®

- Lyle Nichols. Mr. Nichols was arrested for submitting five forged voter
registration cards to his county office. He was working for an organization called
the Native American Voter Registration Project, and was paid $3 for each
registration. The five charges were dropped after Mr. Nichols pleaded guilty to
possession of a forgery, and was sentenced with 54 days in jail, which is how
much time he’d already spent there because of the charges. ’

2004

In October 2004, just before the general election, eight people working for a campus
GOP Get-out-the-Vote organization resigned their positions after they were accused of
submitting absentee ballot requests that had not been notorized properly. Because many
of these ballot requests had already been processed and the ballots themselves had been
cast, county auditors decided not to pursue the issue.®

Besides this incident, there were no reports of voter registration or voting irregularities in
the run-up to the November 2004 election, as there were in 2002.° However, as with the
primary and special elections in June 2004, there were complaints about voter
intimidation from American Indians attempting to vote, as well as difficulties with the
adoption of the state’s new photo identification regulations (after the 2002 election, the
state legislature passed more stringent requirements about the kind of identification
voters would need to provide at the polls.)

Incidents:

Voter Intimidation: The Four Directions Committee, an organization dedicated to helping
American Indians register to vote and get to the polls, got a temporary restraining order
on several Republican supporters who, they alleged, had been setting up video equipment
outside of polling places on American Indian reservations and following around
American Indians who voted early and recording their license plates. '°

Vote Buying: A Republican election monitor from Virginia, Paul Brenner, claimed that
Senator Tom Daschle’s campaign was paying people to vote. Local county auditors

3 Kafka, Joe. “Woman charged in voter-fraud case, other claims false.” 4ssociated Press State and Local
Wire. Pierre, South Dakota. December 14, 2002.
¢ Walker, Carson. “Charges dropped against woman accused of voter fraud.” Associated Press State and
Local Wire. Sioux Falls, South Dakota. January 28, 2004.
7 “Rapid City man arrested for voter fraud.” Associated Press State and Local Wire. Rapid City, South
Dakota October 18, 2002.

¥ Melmer, David. “Voting problems resurface in South Dakota.” Indian Country Today. October 27, 2004.
? Melmer, David. “Election Day goes smoothly on Pine Ridge, S.D., reservation.” Indian Country Today.
November 10, 2004.
1 Walker, Carson. “Observer alleges vote buying; worker says he never went to Pine Ridge.” Associated
Press State and Local Wire. October 31, 2004.
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believe Brenner started the rumor himself. As there was no evidence for either side, the
claims were not taken seriously. !

"' Walker, Carson. “Some problems and oddities reported on Election Day.” Associated Press State and
Local Wire. November 2, 2004,
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Steal this Vote-Dirty Elections and the Rotten History of Democracy in America by
Andrew Gumbel '

The bulk of the book comprises stories from United States electoral history
outside the scope of this project. However, these tales are instructive in showing how far
back irregular and illegal voting practices go. Cases include the 1868 New York City
elections; the Tilden-Hayes election; the impact of the introduction of the secret ballot;
the 1981 consent decree; the 1990 Helms campaign; the 1960 presidential election
controversy in Chicago; the rise of the voting machine business, including the
introduction of punch card machines; and allegations by Republicans regarding NVRA.

Steal this Vote-is-heavily-slanted-infaverof-Demoerats focuses almost entirely on -
alleged transgressions by Republican, although at times it does include complaints about
Democratic tactics. Gumbel’s accusations, if credible, especially in the Bush-Gore
election, would have indicated-that there were a number of problems in key states in such
areas as mt1m1dat10n vote countmg, and absentce ballots However, the-mest glaring
: FR-With 2! city-a ext-isdue to its possible biases, lack of

spec1ﬁc footnotmg, and 1nsuﬁ'1c1en aﬂé-eeﬁespeﬂdmg-laeleef identification of primary
source material, caution is strongly urged with respect to utilizing this book for assessing

the amount and tvpes of voter fraud and voter mtlmldatlon occumng -Gumbel—ts—eﬁher
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The Long Shadow of Jim Crow, People for the American Way and the National
Association for the Advancement of Colored People

This report describes the pervasive and repeated practices of voter intimidation and vote
suppression that have taken place in very recent years and during contemporary
American history. The most recent cases included in the report are the incident in which
Florida law enforcement questioned elderly African American voters in Orlando
regarding the 2003 mayoral race, which had already been resolved, shortly before the
2004 election; the 2004 Florida felon purge list; the case of South Dakota in 2004 in
which Native Americans were improperly and illegally required to show photo
identification at the polls or denied the right to vote, and similar improper demands for ID
from minorities in other parts of the country; the use of challengers in minority districts
in many locations; the challenge to the right of African American students to vote in
Texas in 2004; the presence of men looking like law enforcement challenging African
American voters at the polls in Philadelphia in 2003; the distribution of flyers in
Louisiana and elsewhere in a number of elections over the last few years in minority
areas telling them to vote on the wrong day; and the FBI investigation into thousands of
Native American voters in South Dakota in 2002, which resulted in no showing of
wrongdoing.

The report also points out that, “Over the past two decades, the Republican Party has
launched a series of ‘ballot security’ and ‘voter integrity’ initiatives which have targeted
minority communities. At least three times, these initiatives were successfully challenged
in federal courts as illegal attempts to suppress voter participation based on race.

It goes on to describe the numerous instances of voter intimidation and suppression
during the 2000 election, the 1990s, the 1980s and back through the civil rights
movement of the 1960s, putting current efforts in historical perspective. Describing the
chronology of events in this way demonstrates the developing patterns and strategic
underpinnings of the tactics used over the last forty years.
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The New Poll Tax: Republican-Sponsored Ballot-Security Measures are
Being Used to Keep Minorities from Voting

By Laughlin McDonald

McDonald argues that “the discriminatory use of so-called ‘ballot security” programs”
has been a reoccurring scandal since the passage of the Voting Rights Act of 1965. These
programs are deceptively presented as preventing voter fraud and thereby furthering good
government. However, McDonald states “but far too often they [the ballot security
programs] are actually designed to suppress minority voting -- and for nakedly partisan
purposes.”

McDonald blames the federal government as well as the states for use of suspect ballot
security programs. He cites the implementation of the U.S. Department of Justice’s in
"Voting Integrity Initiative" in South Dakota as the worst example of a joint federal-state
effort to prevent voter fraud. Alleged voter fraud only in counties with significant Native
American populations was targeted. South Dakota Attorney General Mark Barnett
“working with the FBI, announced plans to send state and federal agents to question
almost 2,000 new Native-American registrants, many of whom were participating in the
political process for the first time.” However, statistics show that these efforts only
served to increase Native American voter participation. Native Americans “were targeted
based on fraud allegations that proved to be grossly exaggerated; at the end of the
investigation, only one Native American was even charged with a voting-rules violation.”

McDonald cites several other ballot security efforts that were really disguised attempts at
minority voter suppression:

In Pine Bluff, Ark., Democrats accused Republican poll watchers of driving away
voters in predominantly black precincts by taking photos of them and demanding
identification during pre-election day balloting. Democrats in Michigan charged
that a plan by Republicans to station hundreds of "spotters" at heavily Democratic
precincts was an effort to intimidate black voters and suppress Democratic turnout.
In South Carolina, a lawsuit filed the day before the election alleged that officials in
Beaufort County had adopted a new and unauthorized policy allowing them to
challenge voters who gave rural route or box numbers for their registration address.
According to the complaint, a disproportionate number of those affected by the new
rule would be African-American voters who lived in the rural areas of the county.

McDonald is also critical of the Help America Vote Act (HAVA). He states that HAVA
“contains other provisions that may enhance the opportunities for harassment and
intimidation of minorities through ballot-security programs.” McDonald specifically
attacks the photo ID requirement for anyone who registered by mail but has not
previously voted. McDonald argues that the ID requirement will suppress minority voting
because minorities are less likely then non-minorities to have a photo ID, a photo ID is
expensive to obtain and all the alternatives to photo ID present similar obstacles to
minority voters. He also argues that there is no evidence that photo ID will combat voter
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fraud but it only really provides “another opportunity for aggressive poll officials to
single out minority voters and interrogate them.”

McDonald lists some classic past ballot security efforts by the Republicans that have
been abused: the 1981 gubernatorial election anti-fraud initiative leading to the well
known consent decree prohibiting the Republicans from repeating this, a similar
Republican effort in Louisiana in 1986 in Senator John Breaux’s race which again
resulted in prohibition by a state court judge, and a similar effort by Republicans in
Senator Jesse Helms 1990 reelection. This time the Department of Justice sued the
Republican Party and Helm’s reelection committee, resulting in another consent decree
prohibiting future ballot security programs without court approval.

McDonald indicates that the crux of the problem is lax enforcement of federal voters
rights laws. He states, “there is no record of the purveyors of any ballot-security program
being criminally prosecuted by federal authorities for interfering with the right to vote.”
The only positive case law McDonald cited was a decision by the United States Court of
Appeals for the Eighth Circuit that affirmed “an award of damages ranging from $500 to
$2,000, payable by individual poll officials to each of seven black voters who had been
unlawfully challenged, harassed, denied assistance in voting or purged from the rolls in
the town of Crawfordsville [Arkansas].”

McDonald concludes by stating that Congress and the states should adopt
“nondiscriminatory, evenly applied measures to ensure the integrity of the ballot.”
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Summary of Election Irregularities in Washington State 2004

The 2004 Washington state gubernatorial election was decided by one of the narrowest
margins in American electoral history; 261 votes — less than a millionth of the 2.8 million
votes cast statewide - separated the leading candidate, Republican Dino Rossi, from his
competitor, Democrat Christine Gregoire. The state law-mandated recount that followed
brought the margin down to 42 votes, and the subsequent hand recount ordered by the
state Democratic Party gave Gregoire the lead, with 129 more votes than Rossi.

The race was so close that the parties decided to go to court to dispute the tally — the
Republicans wanted the election results set aside and to have a revote; the Democrats
sought a court-legitimated win. Each side set out into the field to find a way to swing the
election in their favor. The trial and accompanying investigation, which lasted through
the spring of 2005, revealed a litany of problems with the state’s election system:

- The process by which absentee ballots are matched to the voters who requested
them led to discrepancies between the number of absentee ballots received and the
number of votes counted.’

- After the final certification of the election results, King County discovered 96
uncounted absentee ballots, Pierce county found 64, and Spokane County found
eight; all had been misplaced following the election, but there was no mechanism
for reconciling the number of absentee ballots received with the number counted.?

- Hundreds of felons who were ineligible to vote were able to cast ballots because
they were not aware that they needed to apply to have their voting rights re-
instated. > ; o

- The system for verifying the eligibility of voters who had cast provisional ballots
was found to be questionable.”

- Due to poll worker error, about 100 provisional ballots were improperly cast, and

- a hundred more were counted, though they were not verified as having been cast
by eligible voters.>

The trial also revealed that most of these problems were the result of understaffing and
human error.® In total, 1,678 ballots were proven to have been cast illegally, but none of
these votes was subtracted from the candidates’ totals because no evidence was produced
in court as to how each individual voted.” Further, despite the scrutiny that the election

! Ervin, Keith. “County elections official demoted; 2004 balloting fallout — Chief predicts ‘series of
changes’.” The Seattle Times. June 15, 2005. See also Postman, David. “Judge left to mull vote-fraud
claim.” The Seattle Times. June 5, 2005.

% Ervin, Keith. “Voters irked by uncounted ballots.” The Seattle Times. June 17, 2005.

3 Postman, David. “Judge left to mull vote-fraud claim.” The Seattle Times. June 5, 2005.

* Roberts, Gregory. “GOP contrasts elections offices; Chelan County’s work better than King’s, judge in
gubernatorial case told.” The Seattle Post-Intelligencer. May 25, 2005. v

> Ervin, Keith. “Prosecutors to challenge 110 voters; They are said to be felons — 2 counties discover
uncounted ballots.” The Seattle Times. April 29, 2005.

® Ervin, Keith. “King County ballot numbers don’t add up; 4000 discrepancies — Review of records finds
flaws at each stage of the election; voting, processing, counting.” The Seattle Times. May 25, 2005.

" Borders v. King County. Court’s Oral Decision. 6. June. 2005.
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returns revealed, and the extensive discussion of voter fraud throughout the investigation,
just eight cases of voter fraud were discovered:

e 4 people were accused of casting absentee ballots for their deceased spouses. ®

¢ A mother and daughter were charged with the absentee ballot of the mother’s
husband who had died earlier in the year

e 1 man cast the ballot of the deceased prior resident of his home.

e A homeless resident of Seattle cast two ballots, one in the name of Dustin
Ocoilain. ’

¥ Johnson, Gene. “Two plead guilty to voting twice in 2004 general election.” 4ssociated Press. June 2,
2005.

® Ervin, Keith. “6 accused of casting multiple votes; King County voters face criminal charges - Jail time,
fines possible.” Seattle Times. June 22, 2005.
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An Evaluation: Voter Registration Electlons Board: Wisconsin Audit Report 05-12;
September 2005

The Joint Legislative Audit Committee of the Wisconsin Legislature required the
Wisconsin Audit Report. The Report obviously does not include the 2006 statistics for
statewide voter registration as required by HAVA. Wisconsin voter registration is
required by statute in only 172 municipalities---those with populations of 5,000 or more.
Another 167 smaller municipalities opted to maintain voter registration lists. Currently,
28.9 % of the voting-age population is not required to register before voting.

According to the Report, great variation was found in the implementation of existing
voter registration laws. For example, 46 % of municipalities that responded to the survey
did not send address verification cards to individuals who registered by mail or at the
polls on Election Day in November 2004.

Further, only 85.3 % of survey respondents reported updating their voter reglstratlon lists
to remove inactive voters, as required by law.

Current voter registration practices were determined to be insufficient to ensure the
accuracy of voter registration lists used by poll workers or to prevent ineligible persons
from registering to vote. The Report identified 105 instances of voting irregularities in six
municipalities, including 98 ineligible felons who may have voted. The names of these
individuals were forwarded to appropriate district attorneys for investigation.

Due to concerns about ineligible voting, stemming from the 2004 election, the Joint
Legislative Audit Committee requested that voter registration procedures be evaluated.
The following was investigated for this Report:

* voter registration requirements and the methods by which voters register, including
requirements in other states;

* the address verification process, including the use of address verification cards to
confirm the residency of those who register by mail or at the polls;

* procedures and practices for updating voter registration lists; and,
* the role of the Elections Board.

Wisconsin allows qualified electors to register in person, by mail, or with a special
registration deputy before Election Day, and at the polls on Election Day. In
municipalities where registration is required by statute, 20.3 % of Wisconsin voters
registered at the polls on Election Day in November 2004. Municipal clerks rely on
registrants to affirm their eligibility, including citizenship and age. However,
requirements for providing identification or proof of residence vary depending on when
an individual registers and by which method.
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Address verification cards are the primary tool available to municipal clerks for verifying
the residency of registered voters and detecting improper registrations by mail or at the
polls. Statutes require that clerks send cards to everyone who registers by mail or on
Election Day. However, only 42.7 % of the 150 municipalities surveyed sent cards to
both groups, and 46 % did not send any address verification cards.

Statutes also require clerks to provide the local district attorney with the names of any
Election Day registrants whose cards are undeliverable at the address provided. However,
only 24.3 % of the clerks who sent cards also forwarded names from undeliverable cards
to district attorneys. District attorneys surveyed indicated that they require more
information than is typically provided to conduct effective investigations.

To ensure that voter registration lists contain only the names of qualified electors,
municipal clerks are required by statute to remove or inactivate the names of individuals
who have not voted in four years, to update registration information for individuals who
move or change their names, and to remove or inactivate the names of deceased
individuals. They are also required to notify registered voters before removing their
names from registration lists. These statutory requirements are not consistently followed:

* 85.3 % of municipalities removed the names of inactive voters from their voter
registration lists;

* 71.4 % sometimes or always notified registered voters before removing their names;
and

* 54.0 % reported removing the names of ineligible felons.

Because of such inconsistencies, registration lists contain duplicate records and the names
of ineligible individuals. For example, more than 348,000 electronic voter registration
records from eight municipalities were reviewed, identifying 3,116 records that appear to
show individuals who are registered more than once in the same municipality.

In six municipalities where sufficient information was available, there was 105 instances
of potentially improper or fraudulent voting in the 2004 elections. These included: 98
ineligible felons who may have voted; 2 individuals who may have voted twice; 1 voter
who may have been underage; and 4 absentee ballots that should not have been counted
because the voters who cast them died before Election Day.

Recommendations:

* adjusting the early registration deadline to provide clerks more time to prepare
registration lists;

* establishing more stringent requirements for special registration deputies, including
prohibiting compensation based on the number of individuals registered;
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* establishing uniform requirements for demonstrating proof of residence for all
registrants;

* providing municipal clerks with more flexibility in the use of address verification cards;

* Authorizing civil penalties for local election officials and municipalities that fail to
comply with election laws; and,

* implementing mandatory elections training requirements for municipal clerks.

The Report also recognized that the new HAVA registration procedures would help with
existing registration problems.
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Summary of Wisconsin Voting Irregularities November 2004

Instances of lllegal Voting, Milwaukee:

A probe led by U.S. Attorney Steve Biskupic and Milwaukee County District Attorney
Michael McCann found about 200 cases of illegal felon voting and at least 100 cases of
other forms of illegal voting in the city of Milwaukee. Of these, 14 were prosecuted:

10 were instances of felons voting while on probation or parole:

5 are awaiting trial. (one of them is DeShawn Brooks) '

1 has been acquitted 2

1 has been found guilty in trial (Kimberly Prude)*

3 have reached plea agreements (Milo Ocasio’)

[names: Ethel M. Anderson, Correan F. Edwards, Jiyto L. Cox, Joseph J. Gooden*]

4 were instances of double voting:

1 produced a hung jury (Enrique Sanders)?

1 was found incompetent to stand trial and his case was dismissed
1 initially pleaded guilty but now wants a trial. >

1 is awaiting trial.

Two of those accused of double voting were driven to multiple polling places in a van,
but the identity of the driver of the vehicle is not known, and the DA does not suspect
conspiracy. ®

In addition to these, four people were charged with felonies in the Milwaukee County
Circuit Court; two cases were filed against people accused of sending in false registration
cards under the auspices of the Association of Community Organizations for Reform
Now; the other two were felons who voted illegally.’

Instances of lllegal Voting, Statewide:

The Legislative Audit Bureau, a nonpartisan research agency, released its analysis of
state-wide 2004 election results in September 2005. The agency reviewed the names,
addresses, and birthdates of over 348,000 individuals credited with having voted in
November 2004, from the electronic voter registration records of 6 cooperating
municipalities, and compared them to lists from the Department of Corrections of felons
serving sentences on election day, and to lists from the municipalities (to check up on

! Barton, Gina. “Man acquitted in voter fraud trial; Felon had been under supervision at time.” Milwaukee
Journal-Sentinel. October 6, 2005.

2 Schultze, Steve. “No vote fraud plot found. Inquiry leads to isolated cases, Biskupic says.” Milwaukee
Journal-Sentinel. December 5, 2005.

? “Felon says he voted illegally.” Milwaukee Journal-Sentinel. September 17, 2005.

* Barton, Gina. “4 charged with voting illegally in November.” Milwaukee Journal-Sentinel. August 17,
2005.

3 Milwaukee J-S. December 5, 2005.

® Milwaukee J-S. December 5, 2005.

7 Milwaukee J-S. December 5, 2005.
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double-voting) and to lists from the US Social Security Administration. LAB’s search
revealed 105 “questionable” votes:

e 98 ballots cast by ineligible felons, 57 of which were in Madison, 2 in Waukesha,
15 in Eau Claire, 16 in Appleton, 1 in the Village of Ashwaubenon

¢ 2 instances of double-voting (one in Madison, one in Waukesha).

e 4 votes counted despite the voter’s having died two weeks or less before the
election.

e 1 case in which a 17-year-old voted in Madison.®

The LAB referred the names of these people to the appropriate District Attorney for
prosecution, and several cases are awaiting trial.

It should be noted that this study is not a complete survey of election returns state-wide in
Wisconsin; the LAB’s analysis is based on the voting records of the six municipalities
that provided the LAB with sufficient information to conduct this study.

It should also be noted that the LAB discovered significant error in the data provided
them by these municipalities, including:

¢ 91 records in which the individual’s birthdate was incorrectly recorded as later
than November 2, 1986

e 97 cases in which a person was mistakenly recorded as having voted twice

¢ More than 15,000 records were missing birthdates, making it more difficult to
determine voter eligibility by comparing these records to lists of felons and
deceased persons. ’

General Findings

Both reports (the Legislative Audit Bureau’s and the report of the Joint Task Force on
Election Reform convened in Milwaukee) that did in-depth studies of the Wisconsin
election returns in 2004 found that there was no evidence of systematic, wide-spread
fraud.'® As the above statistics indicate, there are very few cases in which an individual
intentionally voted illegally, and the majority of the discovered instances of fraudulent
voting involved felons who were unaware that they were committing a crime. Certainly
the number of fraudulent votes, intentional and unintentional, is dwarfed by the amount
of administrative error — and the amount of potential there was for fraud.

Registration Irregularities

¥ Borowski, Greg J. “State audit digs up wider vote problems; Thousands of voters on rolls more than
once.” Milwaukee Journal-Sentinel. September 17, 2005

? “An Evaluation: Voter Registration.” Legislative Audit Bureau. Madison, Wisconsin. September 2005. Pg.
50-52.

' Brinkman, Phil. “Voting fraud in November not a problem in Madison; Nearly all suspect voters turn out
to be people who moved or made innocent mistakes.” Wisconsin State Journal. May 11, 2005.
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Duplicate Registrations: In the data from the six participating municipalities, LAB found
3116 records for individuals who appear to be registered more than once in the same
municipality (0.9% of the records they reviewed). These duplications were primarily the
result of name changes, in which the registrar neglected to remove the old name from the
registration list, previous addresses that were not deleted, and misspellings and other
typograpahical errors.

Deceased Voters: the LAB study found 783 persons who were deceased, but whose
records had not been eliminated from the registration lists. Most of the municipalities
participating in the survey rely on obituaries and notifications from family members to
purge their voter registration lists of deceased voters. ‘

Felons: Comparing a list of felons from the Department of Corrections to their voter
registration data lists, LAB found 453 felons who were registered to vote. This is largely
because, although municipal clerks are informed of federal felony convictions, they have
no way of obtaining records on state felony convictions. !

! Legislative Audit Bureau Report: pg 43-47.
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Preliminary Findings of Joint Task Force Investigating Possible Election Fraud: May 10,
2005

On January 26, 2005, the Milwaukee Police Department, Milwaukee County District
Attorney’s Office, Federal Bureau of Investigation, and the United States Attorney’s
Office formed a task force to investigate alleged voting irregularities during the
November 2004 elections. The purpose of the task force was to determine whether
evidence of criminal fraud existed in the irregularities and, if evidence of fraud was
found, to pursue criminal prosecutions.

The task force has made the following specific determinations based on evidence
examined to date:

* evidence of more than 100 individual instances of suspected double-voting, voting in
names of persons who likely did not vote, and/or voting in names believed to be fake.
Those investigations continue;

* more than 200 felons voted when they were not eligible to do so. In order to establish
criminal cases, the government must establish willful violations in individual instances;

* persons who had been paid to register voters as “deputy registrars” falsely listed
approximately 65 names in order to receive compensation for the registrations. The
evidence does not indicate that these particular false registrations were later used to cast
votes; and,

* the number of votes counted from the City of Milwaukee exceeds the number of
persons recorded as voting by more than 4,500.

The investigation concentrated on the 70,000+ same-day registrations. It found that a
large majority of the reported errors were the result of data entry errors, such as street
address numbers being transposed. However, the investigation also found more than 100
instances where votes were cast in a manner suggesting fraud. These include:

* persons with the same name and date of birth recorded as voting more than once;

* persons who live outside Milwaukee, but who used non-existent City addresses to
register and vote in the City;

* persons who registered and voted with identities and addresses that cannot in any way
be linked to a real person;

* persons listed as voting under a name and identity of a person known to be deceased,;
and

* persons whose identities were used to vote, but who in subsequent interviews told task
force investigators that they did not, in fact, vote in the City of Milwaukee.
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The investigation found persons who were paid money to obtain registrations allegedly
falsified approximately 65 names on registration forms, allegedly to obtain more money
for each name submitted. There is no evidence gathered to date that votes were cast
under these specific false names. Also found were more than 200 felons who were not
eligible to vote in the 2004 election, but who are recorded as having done so.

An additional finding of the task force was that the number of votes cast far exceeds the
total number of recorded voters. The day after the 2004 election, the City of Milwaukee
reported the total number of votes as 277,344. In late November an additional 191
previously uncounted absentee ballots were added, for a total of 277,535 votes cast. Still
later, an additional 30 ballots were added, bringing the total number of counted votes to
277,565. City records, however, have been unable to match this total to a similar number
of names of voters who cast ballots — either at the polls (under a prior registration or same
day registration) or cast absentee ballots. At present, the records show a total 0f 272,956
voter names — for a discrepancy of 4,609. This part of the investigation was hampered by
widespread record keeping errors with respect to recording the number of voters.

In the 2004 election, same-day registrations were accepted in which the card had
incomplete information that would help establish identity. For example: 48 original cards
for persons listed as voting had no name; 548 had no address; 28 did not have signatures;
and another 23 cards had illegible information. These were part of approximately 1,300
same-day registrations for which votes were cast, but which election officials could not
authenticate as proper voters within the City. Included in this 1,300 were 141 same-day
registrants from addresses outside the City of Milwaukee, but who voted within the City
of Milwaukee. In several instances, the voter explicitly listed municipality names other
than Milwaukee on the registration cards.

Another record keeping procedure hampering the investigation appears to be the post-
election misfiling or loss of original green registration cards that were considered
duplicates, but that in fact corresponded to additional votes. These cards were used to
record votes, but approximately 100 cards of interest to investigators can no longer be
located. In addition, other original green registration cards continue to be found.

008027



A Funny Thing Happened on the Way to the White House by David E. Johnson & Jonny
R. Johnson

A Funny Thing Happened adds almost nothing to the present study. It contains no
footnotes and no references to primary source material, save what may be able to be
gleaned from the bibliography. The Johnsons take a historical look at United States
Presidential elections from Andrew Jackson to George Bush by providing interesting
stories and other historical information. Unfortunately, there are only three pages out of
the entire book that touches on vote fraud in the first Bush election.

The authors assert that the exit polls in Florida were probably correct. The problem was
the polisters had no way of knowing that thousands of votes would be invalidated. But
the authors do not believe that fraud was the cause of the tabulation inaccuracy. The
major cause was undervotes and overvotes which, if all counted, would have altered the
result, compounded by the use of the butterfly ballot in some strategic counties.
Additionally, Ralph Nader’s votes were primarily a bleed off of needed Gore votes. The
authors accused Katherine Harris, then Florida Secretary of State and co-chair of the
Bush campaign in Florida for prematurely certifying the state vote. The authors also
ridiculed United States Secretary of State James A. Baker III, for using the courts to
block attempts to hand count votes. Finally, the authors indicated that a mob.of
Republican partisans descended on the vote counters in Dade County and effectively
stopped the count.
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Vote Fraud, Intimidation & Suppression In The 2004 Presidential Election

American Center for Voting Rights Report

According to its website,” the American Center For Voting Rights Legislative Fund was
founded in February 2005 on the belief that public confidence in our electoral system is
the cornerstone of our democracy... ACVR Legislative Fund supports election reform
that protects the right of all citizens to participate in the election process free of
intimidation, discrimination or harassment and which will make it easy to vote but tough
to cheat.

Using court records, police reports and news articles, ACVR Legislative Fund presented
this Report documenting hundreds of reported incidents and allegations from around the
country. ACVR Legislative Fund found that thousands of Americans were
disenfranchised by illegal votes cast on Election Day 2004. For every illegal vote cast
and counted on Election Day, a legitimate voter is disenfranchised. This report alleges a
coordinated effort by members of some organizations to rig the election system through
voter registration fraud, the first step in any vote fraud scheme that corrupts the election
process by burying local officials in fraudulent and suspicious registration forms. ACVR
Legislative Fund further found that, despite their heated rhetoric, paid Democrat
operatives were far more involved in voter intimidation and suppression activities than
were their Republican counterparts during the 2004 presidential election.

In addition to recommended changes and a zero-tolerance commitment by the political
parties, ACVR Legislative Fund has identified five cities as “hot spots” which require
additional immediate attention. These cities were identified based on the findings of this
report and the cities’ documented history of fraud and intimidation. These cities are:
Philadelphia, PA, Milwaukee, W1, Seattle, WA, St. Louis/East St. Louis, MO/IL, and
Cleveland, OH.

‘Without going into great detail in this review, this Report: refutes charges of voter
intimidation and suppression made against Republican supporters, discusses similar
charges against Democrats, details incidents vote fraud and illegal voting and finally
discusses problems with vote fraud, voter registration fraud and election irregularities
around the country. The majority of this Report is an attempt to redeem Republicans and
vilify Democrats.

In terms of sheer numbers, the report most often alleges voter intimidation and voter
registration fraud, and to a lesser degree absentee ballot fraud and vote buying.

The Report presented the following recommendations for future action:

* Both national political parties should formally adopt a zero-tolerance fraud and
intimidation policy that commits the party to pursuing and fully prosecuting individuals
and allied organizations who commit vote fraud or who seek to deter any eligible voter
from participating in the election through fraud or intimidation. No amount of legislative
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reform can effectively deter those who commit acts of fraud if there is no punishment for
the crime and these acts continue to be tolerated.

* States should adopt legislation requiring government-issued photo ID at the polls and
for any voter seeking to vote by mail or by absentee ballot. Government-issued photo
identification should be readily available to all citizens without cost and provisions made
to assure availability of government-issued identification to disabled and low-income
citizens.

* States should adopt legislation requiring that all polling places be fully accessible and
accommodating to all voters regardless of race, disability or political persuasion and that
polling locations are free of intimidation or harassment.

* States should create and maintain current and accurate statewide voter registration
databases as mandated by the federal Help America Vote Act (‘HAVA”) and establish
procedures to assure that the statewide voter roll is current and accurate and that the
names of eligible voters on the roll are consistent with the voter roll used by local
election authorities in conducting the election.

* States should adopt legislation establishing a 30-day voter registration cutoff to assure
that all voter rolls are accurate and that all registrants can cast a regular ballot on Election
Day and the election officials have opportunity to establish a current and accurate voter
roll without duplicate or fictional names and assure that all eligible voters (including all
recently registered voters) are included on the voter roll at their proper precinct.

* States should adopt legislation requiring voter registration applications to be delivered
to the elections office within one week of being completed so that they are processed in a
timely manner and to assure the individuals registered by third party organizations are
properly included on the voter roll.

* States should adopt legislation and penalties for groups violating voter registration
laws, and provide the list of violations and penalties to all registration solicitors.
Legislation should require those organizations obtaining a voter’s registration to deliver
that registration to election officials in a timely manner and should impose appropriate
penalties upon any individual or organization that obtains an eligible voter’s registration
and fails to deliver it to election authorities.

* States should adopt legislation prohibiting “bounty” payment to voter registration
solicitors based on the number of registration cards they collect.
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America’s Modern Poll Tax: How Structural Disenfranchisement Erodes Democracy

Advancement Project

The thesis of the Report, America’s Modem Poll Tax, written after the 2000 election, is
that structural disenfranchisement—the effect of breakdowns in the electoral system, is
the new poll tax. Structural disenfranchisement includes “bureaucratic blunders,
governmental indifference, and flagrant disregard for voting rights.” The blame for
structural disenfranchisement is laid squarely at the feet of states and localities that “shirk
their responsibilities or otherwise manipulate election systems,” resulting in voters
“either turned away from the polls or their votes are thrown out.”

The interlocking practices and mechanics that comprise structural disenfranchisement are
referred to a “ballot blockers” in the report. Most ballot blockers involve the structural
elements of electoral administration: “ill-trained poll workers, failures to process

* registration cards on time or at all, inaccurate registration rolls, overbroad purges of voter
rolls, unreasonably long lines, inaccurate ballot translations and a shortage of translators
to assist voters who have limited English language skills.” The Report argues that a
culture of indifference overlays these issues that both tolerates and excuses widespread
disenfranchisement. This culture of indifference is exemplified by legislatures that do not
properly fund election systems, officials that send antiquated equipment into poor and
minority areas, poorly translated ballots and polling placed that are not wheelchair
accessible.

The data and conclusions in the Report are taken from eight sample case studies of states
and cities across the country and a survey of state election directors that reinforces the
findings of the case studies. Examples of state and city problems were: New York City-in
- six polling places Chinese translations inverted the Democrats with the Republicans;
Georgia-the state computer crashed two weeks before the election, dropping thousands of’
voters from the rolls; Virginia-registration problems kept an untold number from voting;
Chicago-in inner-city precincts with predominately minority populations, almost four out
of every ten votes cast for President (in 2000) were discarded; St. Louis-thousands of
qualified voters were placed on inactive lists due to an overbroad purge; Florida-a voting
list purge of voters whose name and birth date closely resembled those of people
convicted of felonies; and, Texas-significant Jim Crow like barriers to minority voting.

The survey of state election directors found: election directors lack the resources to
effectively do their jobs and some lack the “ability or will to force local election officials
to fix serious problems”; election officials are highly under funded and legislatures refuse
to grant their requests for more money; due to a lack of funds, election officials must use
old and inferior equipment and can’t improve training or meet structural needs; election
officials are generally unaware of racial disparities in voting; only three of the 50 state
election administrators are non-white.

The Report “concludes that affected communities and democracy advocates should
mobilize to force change.” A number of recommendations are made to protect the
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electoral franchise including: Federal policies that set nationwide and uniform election
policies; federal guarantee of access to provisional ballots; enforcement of voter
disability laws; automatic restoration of voting rights to those convicted of a crime after
they have completed their sentence; a centralized data base of voters administered by
non-partisan individuals; federal standards limiting precinct discarded vote rates to .25 %;
federal requirements that jurisdiction provide voter education, including how to protect
their right to vote; and laws that strengthen the ability of individuals to bring actions to
enforce voting rights and anti-discrimination laws.
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Analysis of the September 15, 2005 Voter Fraud Report Submitted to the New Jersey
Attorney General

By The Brennan Center for Justice at NYU School of Law and Dr. Michael McDonald of
George Mason University

General

A September 15, 2005 Report submitted to the New Jersey Attorney General included
lists of purportedly illegitimate votes in New Jersey in the 2004 general election,
including lists of 10,969 individuals who purportedly voted twice and lists of 4,756
voters who were purportedly dead or incarcerated in November 2004. For the present
Analysis of the Report, the lists of voters submitted to the New Jersey Attorney General,
as well as a copy of the New Jersey county voter registration files were obtained, and an
initial investigation of the report’s claims was conducted. The analysis shows that the
lists submitted are substantially flawed.

The Analysis is based on methodology only: its authors did not gain access to original
documents related to registration or original pollbook records; only recently were copies
of the counties’ original registration data files acquired and compiled, which contain
some notable gaps; and the lists submitted to the Attorney General contain significant
errors and little documentation, which complicated the analysis. Nonetheless, the analysts
say that information collected is sufficient for generally assessing the quality of evidence
presented to support the September 15 report. Analysis of the suspect lists reveals that
the evidence submitted does not show what it purports to show: cause for concern that
there is serious risk of widespread fraud given the state of the New Jersey voter
registration rolls.

These suspect lists were compiled by attempting to match the first name, last name, and
birth date of persons on county voter registration files. Entries that supposedly
“matched” other entries were apparently deemed to represent the same individual, voting
twice. This methodology was similar to the method used in compiling the notoriously
inaccurate Florida “purge lists” of suspected ineligible felons in 2000 and 2004. As
Florida’s experience shows, matching names and birth dates in the voter registration
context can easily lead to false conclusions — as was almost certainly the case here.

This Analysis reveals several serious problems with the methodology used to compile the
suspect lists that compromise the lists’ practical value. For example, the data used in the
Report from one county appears to be particularly suspect and anomalous, and may have
substantially skewed the overall results. In addition, middle initials were ignored

throughout all counties, so that “J A. Smith” was presumed to be the same person
as “J G. Smith.” Suffixes were also ignored, so that fathers and sons — like
“B Johnson” and “B Johnson, Jr.” — were said to be the same person.

Underlying many of the entries on these lists, and similar lists compiled in Florida and
elsewhere, is a presumption that two records with the same name and date of birth must
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represent the same person. As explained in this analysis, this presumption is not
consistent with basic statistical principles. Even when votes appear to have been cast in
two different cities under the same name and birth date, statistics show that voter fraud is
not necessarily to blame. With 3.6 million persons who voted in the 2004 election in
New Jersey, the chance that some have the same name and birth date is not far-fetched.

Analysis of the Claim of Double Voting by 4,497 Individuals

Attempts to match data on one list to data on another list will often yield “false
positives:” two records that at first appear to be a match but do not actually represent the
same person. The natural incidence of “false positives” for a matching exercise of this
scale — especially when, as here, conducted with relatively little attention to detail —
readily explains the ostensible number of double votes.

1,803 of these 4,397 records of ostensibly illegal votes seem to be the product of a glitch
in the compilation of the registration files. These records reflect two registration entries
by the same person from the same address, with a notation next to each that the
individual has voted. For example, 55-year-old W A. Connors, living at 253

B Ave. in a New York commuter suburb, is listed on the data files with an
(erroneous) first registration date in 1901 and a second registration date in 1993; Mr.
Connors is thus represented twice on the data files submitted. Each of these entries also
indicates that W A. Connors at 253 B Ave voted in 2004. There is no
credible indication, however, that Mr. Connors actually voted twice; indeed, given the
clearly erroneous registration date on the files, it is far more likely that data error is to
blame for the doubly logged vote as well.

More plausibly, the bulk of these 1,803 records may be traced to irregularities in the data
processing and compilation process for one single county: the Middlesex County
registration file accounts for only 10% of registered voters in the state but 78% of these
alleged double votes. The suspect lists themselves contain an acknowledgment that the
problem in Middlesex is probably not fraud: 99% of these Middlesex voters are labeled
on the lists submitted to the Attorney General with a notation that the record is “less
likely” to indicate an illegal double vote.

Another 1,257 entries of the 4,397 records probably represent similar data errors — also
largely driven by a likely glitch in the Middlesex County file, which is also vastly over
represented in this category. These records show ever-so-slight variations in records
listed with the same date of birth at the same address: for example, the same first and last

names, but different middle initials or suffixes (e.g., J T. Kearns, Sr., and J T.
Kearns, Jr., both born the same day and living at the same address; or J E. Allen
andJ P. Allen, born the same day and living at the same address).

Approximately 800 of the entries on the list likely represent different people, with
different addresses and different middle initials or suffixes. For example, W S.
Smith, living in a northern New Jersey town, and W C. Smith, living in another
town two hours away, share the same date of birth but are not the same person. Nor are
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T Brown, living in a New York commuter suburb, and T H. Brown, Jr.,
living in a small town over an hour west, despite the fact that they also share the same
birth date. About three-quarters of the entries in this category reveal data that
affirmatively conflict — for example, a middle initial (“W S.”) in one case, and a
different middle initial (“W C.”) in another, listed at different addresses. There is
absolutely no good reason to conclude that these individuals are in fact the same, when
the available evidence indicates the contrary.

For approximately 200 of the entries in this category, however, less information is
available. These entries show a middle initial (“J W. Davis”) in one case, and no
middle initial (“J Davis”) in another — again, at different addresses. The lack of the
middle initial is ambiguous: it could mean that one of the J Davis in question has
no middle name, or it could mean that the middle initial was simply omitted in a
particular registration entry. Although these entries involve less conclusive affirmative
evidence of a false match than the entries noted above, there is still no good reason to
believe that “J W. Davis” and “J Davis,” at different addresses, represent the
same person.

Of the individuals remaining, there are serious concerns with the accuracy of the dates of
birth. Seven voters were apparently born in January 1, 1880 — which is most likely a
system default for registrations lacking date-of-birth information. For 227 voters, only
the month and year of birth are listed: this means only that two voters with the same
name were born in the same month and year, an unsurprising coincidence in a state of
several million people.

That leaves approximately 289 votes cast under the same name and birth date — like votes
cast by “P S. Rosen,” born in the middle of the baby boom — but from two different
addresses. It may appear strange, but there may be two P S. Rosens, born on the
same date in 1948 — and such coincidences are surprisingly common. For any one
person, the odds of someone else having the same name and birth date is small. But
because there are so many voters in New Jersey, a sizable number will have the same
name and birth date simply by chance. In a group of just 23 people, it is more likely than
not that two will share the same birthday. For 40 people, the probability is 90%. Many,
if not most, of the 289 alleged double votes of persons registered at different addresses
most likely reflect two separate individuals sharing a first name, last name, middle intial,
and birth date.

The September 15 Report makes much of the raw potential for foul play based on the
unsurprising fact that there are voters who appear on the New Jersey registration rolls
more than once. As noted above, many of the names identified reflect two different
individuals and not simply duplicate entries. But there is no doubt that there are duplicate
entries on New Jersey’s registration rolls. It is well known that voter registration rolls
contain “deadwood” — registration entries for individuals no longer living at a given
address or deceased. There is no evidence, however, that these extra registrations are
used for widespread illegal voting. Moreover, the problem of deadwood will soon be
largely resolved: both the National Voter Registration Act of 1993 and the Help America
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Vote Act of 2002 require states to implement several systems and procedures as of
January 1, 2006, that will clean the voter rolls of duplicate or invalid entries while
protecting eligible voters from unintended disfranchisement.
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Building Confidence in U.S. Election, National Commission on Federal Election Reform
(“Carter/Baker Commission) '

The impetus for the Carter-Baker Commission and its report was the sense of the
members that not enough had been done to reform the system since the 2000 election and
that Americans had lost confidence in elections. The report makes several observations
about the current system and makes 87 recommendations. Several of those
recommendations are meant to be implemented in conjunction with one another in order
to be effective, so the report is really a push for a comprehensive overhaul of the system
as it works today.

Among the observations made that are relevant to the EAC study of fraud and
intimidation are the following:

The November 2004 elections showed that irregularities and fraud still occur.

¢ Failure to provide voters with such basic information as their registration status
and their polling site location raises a barrier to voting as significant as
inconsistent procedures on provisional ballots or voter ID requirements.

e There is no evidence of extensive fraud in U.S. elections or of multiple voting, but
both occur, and it could affect the outcome of a close election.

e The Commission is concerned that the different approaches to identification cards

- might prove to be a serious impediment to voting.

e Voter registration lists are often inflated by the inclusion of citizens who have
moved out of state but remain on the lists. Moreover, under the National Voter
Registration Act, names are often added to the list, but counties and municipalities
often do not delete the names of those who moved. Inflated voter lists are also
caused by phony registrations and efforts to register individuals who are -
ineligible. At the same time, inaccurate purges of voter lists have removed
citizens who are eligible and are properly registered.

¢ Political party and nonpartisan voter registration drives generally contribute to the
electoral process by generating interest in upcoming elections and expanding
participation. However, they are occasionally abused. There were reports in 2004
that some party activists failed to deliver voter registration forms of citizens who
expressed a preference for the opposing party.

e Vote by mail raises concerns about privacy, as citizens voting at home may come
under pressure to vote for certain candidates, and it increases the risk of fraud.

e While election fraud is difficult to measure, it occurs. The U.S. Department of
Justice has launched more than 180 investigations into election fraud since
October 2002. These investigations have resulted in charges for multiple voting,
providing false information on their felon status, and other offenses against 89
individuals and in convictions of 52 individuals. The convictions related to a
variety of election fraud offenses, from vote buying to submitting false voter
registration information and voting-related offenses by non-citizens. In addition to
the federal investigations, state attorneys general and local prosecutors handle
cases of election fraud. Other cases are never pursued because of the difficulty in
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obtaining sufficient evidence for prosecution or because of the low priority given
to election fraud cases.
Absentee ballots remain the largest source of potential voter fraud

e Non-citizens have registered to vote in several recent elections
The growth of "third-party" (unofficial) voter registration drives in recent
elections has led to a rise in reports of voter registration fraud.

e Many states allow the representatives of candidates or political parties to
challenge a person’s eligibility to register or vote or to challenge an inaccurate
name on a voter roll. This practice of challenges may contribute to ballot
integrity, but it can have the effect of intimidating eligible voters, preventing them
from casting their ballot, or otherwise disrupting the voting process.

Its pertinent recommendations for reform are as follows:

¢ Interoperable state voter databases are needed to facilitate updates in the
registration of voters who move to another state and to eliminate duplicate
registrations, which are a source of potential fraud.

¢ Voters should be informed of their right to cast a provisional ballot if their name
does not appear on the voter roll, or if an election official asserts that the
individual is not eligible to vote, but States should take additional and effective
steps to inform voters as to the location of their precinct

e The Commission recommends that states use "REAL ID" cards for voting
purposes. '

o To verify the identity of voters who cast absentee ballots, the voter’s signature on
the absentee ballot can be matched with a digitized version of the signature that
the election administrator maintains. While such signature matches are usually
done, they should be done consistently in all cases, so that election officials can
verify the identity of every new registrant who casts an absentee ballot.

o Each state needs to audit its voter registration files to determine the extent to
which they are accurate (with correct and current information on individuals),
complete (including all eligible voters), valid (excluding ineligible voters), and
secure (with protections against unauthorized use). This can be done by matching
voter files with records in other state agency databases in a regular and timely
manner, contacting individuals when the matches are inconclusive, and
conducting survey research to estimate the number of voters who believe they are
registered but who are not in fact listed in the voter files.

e Each state should oversee political party and nonpartisan voter registration drives
to ensure that they operate effectively, that registration forms are delivered
promptly to election officials, that all completed registration forms are delivered
to the election officials, and that none are "culled" and omitted according to the
registrant’s partisan affiliation. Measures should also be adopted to track and hold
accountable those who are engaged in submitting fraudulent voter registrations.
Such oversight might consist of training activists who conduct voter registration
drives and tracking voter registration forms to make sure they are all accounted
for.. In addition, states should apply a criminal penalty to any activist who
deliberately fails to deliver a completed voter registration form.
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Investigation and prosecution of election fraud should include those acts
committed by individuals, including election officials, poll workers, volunteers,
challengers or other nonvoters associated with the administration of elections, and
not just fraud by voters. ‘

In July of even-numbered years, the U.S. Department of Justice should issue a
public report on its investigations of election fraud. This report should specify the
numbers of allegations made, matters investigated, cases prosecuted, and '
individuals convicted for various crimes. Each state’s attorney general and each
local prosecutor should issue a similar report.

The U.S. Department of Justice’s Office of Public Integrity should increase its
staff to investigate and prosecute election-related fraud.

In addition to the penalties set by the Voting Rights Act, it should be a federal
felony for any individual, group of individuals, or organization to engage in any
act of violence, property destruction (of more than $500 value), or threatened act
of violence that is intended to deny any individual his or her lawful right to vote
or to participate in a federal election.

To deter systemic efforts to deceive or intimidate voters, the Commission
recommends federal legislation to prohibit any individual or group from
deliberately providing the public with incorrect information about election
procedures for the purpose of preventing voters from going to the polls.

States should define clear procedures for challenges, which should mainly be
raised and resolved before the deadline for voter registration. After that,
challengers will need to defend their late actions. On Election Day, they should
direct their concerns to poll workers, not to voters directly, and should in no way
interfere with the smooth operation of the polling station.

State and local jurisdictions should prohibit a person from handling absentee
ballots other than the voter, an acknowledged family member, the U.S. Postal
Service or other legitimate shipper, or election officials. The practice in some
states of allowing candidates or party workers to pick up and deliver absentee
ballots should be eliminated. _

All states should consider passing legislation that attempts to minimize the fraud
that has resulted from "payment by the piece" to anyone in exchange for their
efforts in voter registration, absentee ballot, or signature collection.

Nonpartisan structures of election administration are very important, and election
administrators should be neutral, professional, and impartial.

No matter what institutions are responsible for conducting elections, conflict-of-
interest standards should be introduced for all federal, state, and local election
officials. Election officials should be prohibited by federal and/or state laws from
serving on any political campaign committee, making any public comments in
support of a candidate, taking a public position on any ballot measure, soliciting
campaign funds, or otherwise campaigning for or against a candidate for public
office. A decision by a secretary of state to serve as co-chair of his or her party’s
presidential election committee would clearly violate these standards.
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Republican Ballot Security Programs: Vote Protection or Minority Vote Suppression —
Or Both? ~

By Chandler Davidson

As the author describes it, this Report focuses on vote suppression through “ballot
security programs:”

These are programs that, in the name of protecting against vote fraud,
almost exclusively target heavily black, Latino, or Indian voting precincts
and have the intent or effect of discouraging or preventing voters in those
precincts from casting a ballot. In some cases, these programs have been
found by courts to be illegal. Still, they continue to exist in spite of strong
criticism by leaders of minority communities, their allies, and voting rights
lawyers.

There are several noteworthy characteristics of these programs. They
focus on minority precincts almost exclusively. There is often only the
flimsiest evidence that vote fraud is likely to be perpetrated in such
precincts. In addition to encouraging the presence of sometimes
intimidating Republican poll watchers or challengers who may slow down
voting lines and embarrass potential voters by asking them humiliating
questions, these programs have sometimes posted people in official-
looking uniforms with badges and side arms who question voters about
their citizenship or their registration. In addition, warning signs may be
posted near the polls, or radio ads may be targeted to minority listeners
containing dire threats of prison terms for people who are not properly
registered—messages that seem designed to put minority voters on the
defensive. Sometimes false information about voting qualifications is sent
to minority voters through the mail.”

He further states that a most common theme of the programs over the last 50 years is that
of sending white challengers to minority precincts. He says that the tactic of doing
mailings, collecting returned materials, and using that as a basis for creating challenger
lists and challenging voters at the polls, started in the 1950s and continues to today. The
problem with this practice is that reasons for a mailing to be returned include a wrong
address, out of date or inaccurate addresses, poor mail delivery in minority areas, and
matching mistakes. Davidson also sets out to demonstrate through documentary
evidence that the practices have been and are approved of or winked at by high ups in the

- party.

Davidson goes on to provide numerous examples from the last 50 years to demonstrate
his thesis, going through the historical development of Republican ballot security
programs from the 1950s through to the present. The author cites and quotes internal
Republican letters and memoranda, primary sources and original documents, media
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reports, scholarly works, as well as the words of judges’ rulings in some of the cases that
ended up in litigation to prove his argument.

In addition to describing how the schemes really were brought to the fore in the 1964
election, he describes more recent incidents such as 1981 in New Jersey, 1982 Dallas,
Louisiana 1986, Houston 1986, Hidalgo 1988 Orange County 1988, North Carolina 1990,
South Carolina 1980-1990, and South Dakota 2002. (Summaries of these examples are
available)

Davidson concludes with an outline of some of the features of vote suppression efforts
put forth by Republicans under the guise of ballot security programs, as described in the
Report, from the 1950s to the present day:

1. An organized, often widely publicized effort to field poll watchers in

what Republicans call “heavily Democratic,” but what are usually

minority, precincts;

2. Stated concerns about vote fraud in these precincts, which are

occasionally justified but often are not;

3. Misinformation and fear campaigns directed at these same precincts,

spread by radio, posted signs in the neighborhoods, newspapers, fliers, and
- phone calls, which are often anonymously perpetrated;

4. Posting “official-looking” personnel at polling places, including but not

limited to off-duty police—sometimes in uniform, sometimes armed;

5. Aggressive face-to-face challenging techniques at the polls that can

confuse, humiliate, and intimidate—as well as slow the voting process—in

these same minority precincts;

6. Challenging voters using inaccurate, unofficial lists of registrants

derived from “do-not-forward” letters sent to low-income and minority

neighborhoods;

7. Photographing, tape recording, or videotaping voters; and

8. Employing language and metaphors that trade on stereotypes of

minority voters as venal and credulous.

The report ends with some observations on the state of research on the incidence of fraud,
which the author finds lacking. He suggests that vote suppression of qualified minority
voters by officials and partisan poll-watchers, challengers, and uniformed guards should
also be considered as included in any definition of election fraud. Davidson also offers a
few recommendations for reform, noting that Democrats should not protest all programs

~ aimed at ballot integrity, but rather work with Republicans to find solutions to problems
that confront both parties and the system as a whole.
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A ‘Crazy-Quilt’ of Tiny Pieces: State and Local Administration of American Criminal
Disenfranchisement Law

By Alec Ewald

“A Crazy-Quilt of Tiny Pieces” presents results from the first nationwide study to document the
implementation of American felony disenfranchisement law. Data came from two main sources:
a 33-state survey of state elections officials and telephone interviews with almost one hundred
city, county, town, and parish officials drawn from 10 selected states. In the spring of 2004, a
two-page survey consisting of questions regarding disqualification and restoration procedures was
sent to the offices of the statewide elections director in each of the fifty states. Responses were
collected through the summer and early fall of 2004. Thirty-three states responded. No state
currently administers and enforces its criminal disqualification and restoration laws in an
efficient, universally-understood and equitable way. Some do not appear to notify local elections
officials of convictions, or do not do so in a clear and timely way; others risk “false positives™ in
disqualification, particularly with suspended sentences or offenses not subject to
disenfranchisement; many ask local officials to handle disqualification and restoration with little
or no guidance or supervision from the state; none have clear policies regarding new arrivals from
other states with old convictions.

The report reaches seven major conclusions:

1. Broad variation and misunderstanding in interpretation and enforcement of voting laws:

» More than one-third (37%) of local officials interviewed in ten states either described their
state’s fundamental eligibility law incorrectly, or stated that they did not know a central aspect of
that law.

* Local registrars differ in their knowledge of basic eligibility law, often within the same state.
Differences also emerge in how they are notified of criminal convictions, what process they use
to suspend, cancel, or “purge” voters from the rolls, whether particular documents are required to
restore a voter to eligibility, and whether they have information about the criminal background of
new arrivals to the state.

2. Misdemeanants disenfranchised in at least five states:

* The commonly-used term “felon disenfranchisement” is not entirely accurate, since at least
five states — Colorado, Illinois, Michigan, South Carolina, and Maryland -- also formally bar
some or all people convicted of misdemeanors from voting.

* It is likely that misdemeanants in other states who do retain the formal right to vote could have
difficulty exercising that right, given ignorance of their eligibility and the lack of clear rules and
procedures for absentee voting by people in jail who have not been convicted of a felony.

* Maryland excludes persons convicted of many misdemeanors, such as “Unlawful operation of
vending machines,” “Misrepresentation of tobacco leaf weight,” and “Racing horse under false
name.”

3. Significant ambiguities in voting laws:

* Disenfranchisement in Tennessee is dependent on which of five different time periods a felony
conviction occurred between 1973 and the present.

* In Oregon, disenfranchisement is determined not by conviction or imprisonment for a felony,
but for being placed under Department of Corrections supervision. Since 1997, some persons
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convicted of a felony and sentenced to less than 12 months’ custody have been sent to county
jails and hence, are eligible to vote.

4. Disenfranchisement results in contradictory policies within states:

* The “crazy-quilt” pattern of disenfranchisement laws exists even within states. Alabama and
Mississippi have both the most and least restrictive laws in the country, a result which is brought
about by the fact that certain felonies result in the loss of voting rights for life, while others at
least theoretically permit people in prison to vote.

* Most felonies in Alabama result in permanent disenfranchisement, but drug and DUI offenses
have been determined to not involve the “moral turpitude” that triggers the loss of voting rights.
+ In Mississippi, ten felonies result in disenfranchisement, but do not include such common
offenses as burglary and drug crimes.

5. Confusing policies lead to the exclusion of legal voters and the inclusion of illegal voters:
« The complexity of state disenfranchisement policies results in frequent misidentification of
voter eligibility, largely because officials differ in their knowledge and application of
disqualification and restoration law and procedures.

6. Significant variation and uncertainty in how states respond to persons with a felony conviction
from other states:

* No state has a systematic mechanism in place to address the immigration of persons with a
felony conviction, and there is no consensus among indefinite-disenfranchisement states on
whether the disqualification is properly confined to the state of conviction, or should be
considered in the new state of residence.

* Interpretation and enforcement of this part of disenfranchisement law varies not only across
state lines, but also from one county to another within states. Local officials have no way of
knowing about convictions in other states, and many are unsure what they would do if a would-be
voter acknowledged an old conviction. Because there is no prospect of a national voter roll, this
-situation will continue even after full HAVA implementation.

7. Disenfranchisement is a time-consuming, expensive practice;

+ Enforcement requires elections officials to gather records from different agencies and
bureaucracies, including state and federal courts, Departments of Corrections, Probation and
Parole, the state Board of Elections, the state police, and other counties’ elections offices.

Policy Implications

1. Policies disenfranchising people living in the community on probation or parole, or who have
completed a sentence are particularly difficult to enforce:

+ States which disenfranchise only persons who are currently incarcerated appear able to enforce
their laws more consistently than those barring non-incarcerated citizens from voting.

2. Given large-scale misunderstanding of disenfranchisement law, many eligible persons
incorrectly believe they cannot vote, or have been misinformed by election officials:

* More than one-third of election officials interviewed incorrectly described their state’s law on
voting eligibility.

* More than 85% of the officials who misidentified their state’s law either did not know the
eligibility standard or specified that the law was more restrictive than was actually the case.

3. Occasional violation of disenfranchisement law by non-incarcerated voters not surprising:
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* Given the complexity of state laws and the number of state officials who lack an understanding
of restoration and disqualification procedures, it should come as no surprise that many voters are
ignorant of their voting status, a fact that is likely to have resulted in hundreds of persons with a
felony conviction registering and voting illegally in recent years.

4. Taken together, these findings undermine the most prominent rationale for
disenfranchisement: that the policy reflects a strong, clear consensus that persons with a felony
conviction are unfit to vote and constitute a threat to the polity:

* First, when significant numbers of the people who administer elections do not know important
aspects of disenfranchisement law, it is hard to conclude that the restriction is necessary to protect
social order and the “purity” of the ballot box.

* Second, because they are all but invisible in the sentencing process, “collateral” sanctions like
disenfranchisement simply cannot accomplish the denunciatory, expressive purposes their
supporters claim. We now know that disenfranchisement is not entirely “visible” even to the
people running American elections.

« Third, deep uncertainty regarding the voting rights of people with felony convictions who move
from one state to another indicates that we do not even know what purpose disenfranchisement is
supposed to serve — whether it is meant to be a punishment, or simply a non-penal regulation of
the franchise.

Recommendations

1. Clarify Policies Regarding Out-of-State Convictions: _

« State officials should clarify their policies and incorporate into training programs the means by
which a felony conviction in another state affects an applicant’s voting eligibility. For example,
sentence-only disenfranchisement states should clarify that newcomers with old felony
convictions from indefinite disenfranchisement states are eligible to vote. And those states which
bar some people from voting even after their sentences are completed must clarify whether new
arrivals with old felony convictions from sentence-only disenfranchisement states are-
automatically eligible, and must explain what procedures, if any, should be followed for
restoration.

2. Train Election Officials:

» Clarify disenfranchisement policies and procedures for all state and local election officials
through development of materials and training programs in each state. At a minimum, this should
include distribution of posters, brochures and FAQ sheets to local and state elections offices.

3. Train Criminal Justice Officials:

* Provide training on disqualification and restoration policies for all correctional and criminal
justice officials, particularly probation and parole staff. Correctional and criminal justice officials
should also be actively engaged in describing these policies to persons under criminal justice
supervision.

4. Review Voting Restrictions on Non-Incarcerated People:

* Given the serious practical difficulty of enforcing laws disqualifying people who are not
incarcerated from voting — problems which clearly include both excluding eligible people from
voting and allowing those who should be ineligible to vote -- state policymakers should review
such policies to determine if they serve a useful public purpose.
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Deliver the Vote: A History of Election Fraud, An American Political Tradition---1742-
2004

by Tracy Campbell.

In Deliver the Vote, Campbell traces the historical persistence of voter fraud from
colonial times through the 2004 Bush-Kerry election. From the textual information, it
quickly becomes obvious that voter fraud was not limited to certain types of people or to
certain political parties. Major American political figures fail to emerge unscathed. For
instance, before independence, George Washington plied potential voters with drink as
payment for their vote. This type of early vote buying succeeded in electing Washington
to the Virginia Assembly over a heavily favored candidate. Both the Democrat and
Republican Parties also participated in vote fraud. Finally, there were several regions of
the country know for fraudulent voting problems such as Chicago, St. Louis, Texas, and.
Kentucky, especially Louisville.

Germane to the voter fraud project, Campbell indicates that in the Bush-Gore
election, both camps committed major errors. Campbell contends that the central problem
in that election was the 175,000 invalidated votes. It is evident that Florida was
procedurally unprepared to deal with the voluminous questions that arose in determining
valid from invalid votes. Campbell glosses over the Bush-Kerry election but does note
from one who opposed Kerry, that there was something amiss with the Ohio final vote
tally. This book is well researched and provided numerous citations to source material.
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Democracy At Risk: The November 2004 Election in Ohio
Democratic National Committee

In December 2004, the DNC announced a comprehensive investigative study and
analysis of election administration issues arising from the conduct of the 2004
general election in Ohio. The DNC decided to undertake this study because of the
many reports, made to the Democratic Party, appearing in the press and made to
advocacy groups, immediately after the election, of problems in the

- administration of the election in that state—problems that prevented many Ohio
citizens who showed up at the polls to be able to vote and to have their vote
counted. This study was intended to address the legitimate questions and concerns
that have been raised and to develop factual information that would be important
and useful in crafting further necessary election reforms.

Most Pertinent Findings

e Overall, 28 percent of Ohio voters reported problems with their voting
experience, including ballot problems, locating their proper polling place
and/or intimidation. '

e Twice as many African American voters as white voters reported
experiencing problems at the polls (52 percent vs. 25 percent).

e Scarcity of voting machines caused long lines that deterred many people
from voting. Three percent of voters who went to the polls left their
polling places and did not return due to the long lines.

o Statewide, African American voters reported waiting an average of 52
minutes before voting while white voters reported waiting an average of
18 minutes.

e Overall, 20 percent of white Ohio voters reported waiting more than
twenty minutes, while 44 percent of African American voters reported
doing so.

e Of provisional voters in Cuyahoga County, 35 percent were African
American, compared to 25 percent of non-provisional voters, matched by
geography. African American voters were 1.2 times more likely than
white voters to be required to vote provisionally.

¢ Under Ohio law, the only voters who should have been asked for
identification were those voting in their first Federal election who had
registered by mail but did not provide identification in their registration
application. Although only 7 percent of all Ohio voters were newly
registered (and only a small percentage of those voters registered by mail
and failed to provide identification in their registration application), more
than one third (37 percent) reported being asked to provide
identification.—meaning large numbers of voters were illegally required
to produce identification.

o African American voters statewide were 47 percent more likely to be
required to show identification than white voters. Indeed, 61 percent of
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" African American men reported being asked to provide identification at
the polls.
6 percent of all voters reported feelings of intimidation.
o Statewide, 16 percent of African Americans reported experiencing
intimidation versus only 5 percent of white voters.

The report also includes a useful summary and description of the reports that came
through Ohio Election Protection on Election Day, which included a wide variety of
problems, including voter intimidation and discrimination.

Most Pertinent Recommendations

e States should be encouraged to codify into law all required election practices,
including requirements for the adequate training of official poll workers.

¢ States should adopt uniform and clear published standards for the distribution of
voting equipment and the assignment of official pollworkers among precincts, to
ensure adequate and nondiscriminatory access. These standards should be based
on set ratios of numbers of machines and pollworkers per number of voters
expected to turn out, and should be made available for public comment before
being adopting.

o States should adopt legislation to make clear and uniform the rules on voter
registration.

e States should be urged to implement statewide voter lists in accordance with the
Help America Vote Act (“HAVA”), the election reform law enacted by Congress
in 2002 following the Florida debacle.

e State and local jurisdictions should adopt clear and uniform rules on the use of,
and the counting of, provisional ballots, and distribute them for public comment
well in advance of each election day.

¢ States should not adopt requirements that voters show identification at the polls,
beyond those already required by federal law (requiring that identification be
shown only by first time voters who did not show identification when registering.)

e State Attorneys General and local authorities should vigorously enforce, to the
full extent permitted by state law, a voter’s right to vote without showing
identification.

e States should make voter suppression a criminal offense at the state level, in all
states.

e States should improve the training of pollworkers.

e States should expend significantly more resources in educating voters on where,
when and how to vote.

¢ Partisan officials who volunteer to work for a candidate should not oversee or
administer any elections.
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DOJ Public Integrity Reports 2002, 2003, and 2004

General Background

. The Public Integrity Reports are submitted to Congress pursuant to the Ethics in
Government Act of 1978, which requires the Attorney General to report annually to
Congress on the operations and activities of the Justice Department’s Public Integrity
Section. The Report describes the activities of the Public Integrity Section. It also
provides statistics on the nationwide federal effort against public corruption. The Public
Integrity Section was created in 1976 in order to consolidate in one unit of the Criminal
Division the Department’s oversight responsibilities for the prosecution of criminal
abuses of the public trust by government officials. Section attorneys prosecute selected
cases involving federal, state, or local officials, and also provide advice and assistance to
prosecutors and agents in the field regarding the handling of public corruption cases. In
addition, the Section serves as the Justice Department’s center for handling various issues
that arise regarding public corruption statutes and cases. An Election Crimes Branch was
created within the Section in 1980 to supervise the Department’s nationwide response to
election crimes, such as ballot fraud and campaign financing offenses. The Branch
reviews all major election crime investigations throughout the country and all proposed
criminal charges relating to election crime.

One of the Section’s law enforcement priorities is its supervision of the Justice
Department’s nationwide response to election crimes. The purpose of Headquarters’
oversight of election crime matters is to ensure that the Department’s nationwide
response to election crime is uniform, impartial, and effective. An Election Crimes
Branch, headed by a Director and staffed by Section attorneys on a case-by-case basis,
was created within the Section in 1980 to handle this supervisory responsibility.

The Election Crimes Branch oversees the Department’s handling of all election crime
allegations other than those involving civil rights violations, which are supervised by the
Voting Section of the Civil Rights Division. Specifically, the Branch supervises four
types of corruption cases: crimes that involve the voting process, crimes involving the
financing of federal election campaigns, crimes relating to political shakedowns and other
patronage abuses, and illegal lobbying with appropriated funds. Vote frauds and
campaign-financing offenses are the most significant and also the most common types of
election crimes.

Divisions of the Election Crimes Branch

As affecting the present EAC study, the appropriate divisions of the Election Crimes
Branch are:

Vote frauds-During 2002 the Branch assisted United States Attorneys’ Offices in
Alabama, Arkansas, California, Colorado, Connecticut, Florida, Georgia, Illinois,
Indiana, Jowa, Kentucky, Louisiana, Michigan, Mississippi, Missouri, Nevada, North
Carolina, Rhode Island, South Carolina, South Dakota, Texas, Utah, West Virginia, and
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Wisconsin in handling vote fraud matters that occurred in their respective districts. This
assistance included providing expertise in the evaluation of allegations to determine
whether investigation would produce prosecutable federal criminal cases, helping to
structure investigations, providing legal assistance with respect to the formulation of
charges, and assisting in establishing task force teams of federal and state law
enforcement officials to investigate vote fraud matters.

During 2003 the Branch assisted United States Attorneys’ Offices in Alabama, Arkansas,
California, Colorado, Connecticut, Florida, Georgia, Illinois, Indiana, lowa, Kentucky,
Louisiana, Maryland, Michigan, Minnesota, Mississippi, Missouri, New Jersey, Nevada,
North Carolina, Ohio, Oklahoma, Oregon, South Carolina, South Dakota, Tennessee,
Texas, Virgin Islands, West Virginia, and Wisconsin in handling vote fraud matters that
occurred in their respective districts. This assistance included providing expertise in the
evaluation of allegations to determine whether investigation would produce prosecutable
federal criminal cases, helping to structure investigations, providing legal assistance with
respect to the formulation of charges, and assisting in establishing task force teams of
federal and state law enforcement officials to investigate vote fraud matters.

During 2004 the Branch assisted United States Attorneys’ Offices in the following states
in the handling of vote fraud matters that occurred in their respective districts: Alabama,
Alaska, Arizona, Arkansas, California, Colorado, Florida, Georgia, Illinois, Indiana,
Kansas, Kentucky, Louisiana, Massachusetts, Maryland, Michigan, Minnesota,
Mississippi, Missouri, New Hampshire, New Jersey, New Mexico, Nevada, New York,
North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Puerto Rico,
South Carolina, South Dakota, Texas, Utah, Virginia, West Virginia, Washington, and

- Wisconsin. This assistance included evaluating vote fraud allegations to determine
whether investigation would produce a prosecutable federal criminal case, helping to
structure investigations, providing legal advice concerning the formulation of charges,
and assisting in establishing several task force teams of federal and state law enforcement
officials to investigate vote fraud matters.

Litigation-The Branch Director or Section attorneys also prosecute selected election
crimes, either by assuming total operational responsibility for the case or by handling the
case jointly with a United States Attorney’s Office. The Section also may be asked to
supervise the handling of a case in the event of a partial recusal of the local office. For
example, in 2002 the Branch continued to supervise the prosecution of a sheriff and his
election attorney for using data from the National Crime Information Center regarding
voters’ criminal histories to wage an election contest.

District Election Officer Program-The Branch also assists in implementing the
Department’s long-standing District Election Officer (DEO) Program. This Program is
designed to ensure that each of the 93 United States Attorneys’ Offices has a trained
prosecutor available to oversee the handling of election crime matters within the district

and to coordinate district responses with Headquarters regarding these matters. The DEO

Program involves the appointment of an Assistant United States Attorney in each federal
district to serve a two-year term as a District Election Officer; the training of these
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prosecutors in the investigation and prosecution of election crimes; and the coordination
of election-related initiatives and other law enforcement activities between Headquarters
and the field. In addition, the DEO Program is a crucial feature of the Department’s
nationwide Election Day Program, which occurs in connection with the federal general
elections held in November of even-numbered years. The Election Day Program ensures
that federal prosecutors and investigators are available both at the Department’s
Headquarters in Washington and in each district to receive and handle complaints of
election irregularities from the public while the polls are open and that the public is aware
of how these individuals can be contacted on election day. In 2002 the Department
enhanced the DEO Program by establishing a Ballot Integrity Initiative.

Ballot Integrity Initiative-Beginning in September of 2002, the Public Integrity Section,
acting at the request of the Attorney General, assisted in the implementation of a Ballot
Integrity Initiative for the 2002 general election and subsequent elections. This initiative
included increasing the law enforcement priority the Department gives to election crimes;
holding a special day-long training event in Washington, DC for representatives of the 93
United States Attorneys’ Offices; publicizing the identities and telephone numbers of the
DEOs through press releases issued shortly before the November elections; and requiring
the 93 U.S. Attorneys to communicate the enhanced federal prioritization of election
crime matters to state and local election and law enforcement authorities. As part of
Ballot Integrity Initiative, on October 8, 2002, the Public Integrity Section and the Voting
Rights Section of the Department’s Civil Rights Division co-sponsored a Voting Integrity
Symposium for District Election Officers representing each of the 93 federal judicial
districts. Topics discussed included the types of conduct that are prosecutable as federal
election crimes and the federal statutes used to prosecute such cases. Attorney General
John Ashcroft delivered the keynote address on the importance of election crime and
ballot integrity enforcement. Assistant Attorney General of the Civil Rights Division
Ralph Boyd and Assistant Attorney General of the Criminal Division Michael Chertoff
also spoke to attendees on the protection of voting rights and the prosecution of election
cases.

As part of Ballot Access and Voting Integrity Initiative, on September 23 and 24, 2003,
the Public Integrity Section and the Voting Rights Section of the Department’s Civil
Rights Division co-sponsored a two-day Symposium for DEOs representing each of the
93 federal judicial districts. Topics discussed included the types of conduct that are
prosecutable as federal election crimes and the federal statutes used to prosecute such
cases. Assistant Attorney General of the Civil Rights Division Alexander Acosta and
Assistant Attorney General of the Criminal Division Christopher A. Wray delivered the
keynote addressees on the importance of protecting voting rights and the prosecution of
election cases. '

On July 20 and 21, 2004, the Public Integrity Section and the Voting Section of the
Department’s Civil Rights Division co-sponsored a two-day symposium for DEOs
representing each of the 93 federal judicial districts. Topics discussed included the types
of conduct that are prosecutable as federal election crimes and the federal statutes
available to prosecute such cases, and the handling of civil rights matters involving
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voting. Attorney General John Ashcroft delivered the keynote address on the importance
of protecting voting rights and the prosecution of election fraud. In addition, Assistant
Attorney General Christopher A. Wray of the Criminal Division and Assistant Attorney
General R. Alexander Acosta of the Civil Rights Division addressed conference attendees
on voting rights and election fraud enforcement issues respectively.

Federal Election Crimes

During 2002 the Public Integrity Section continued its nationwide oversight role
regarding the handling of election crime allegations. As part of a general Department
effort to increase its effectiveness in this important area, the Section assisted in the
planning and execution of the Department’s 2002 Ballot Integrity Initiative. The purpose
of this ongoing Initiative is to increase the Department’s ability to deter, detect, and
prosecute election crimes and voting abuses by prioritizing election crime cases. As a
result of the Initiative, during 2002 the number of election crime matters opened by
federal prosecutors throughout the country increased significantly, as did the Section’s
active involvement in election crime matters stemming from the Initiative. At the end of
2002, the Section was supervising and providing advice on approximately 43 election
crime matters nationwide. In addition, as of December 31, 2002, 11 matters involving
possible election crimes were pending in the Section.

During 2002 the Section closed two election crime matters and continued its operational
supervision of the following election crime case: United States v. Woodward and Jordan,
Northern District of Alabama. Jimmy Woodward, the former Sheriff of Jefferson County,
Alabama, and Albert Jordan, an attorney from Birmingham, were indicted in 2000 for
conspiring to obtain criminal history records from the National Crime Information Center
. (NCIC) for use in an election contest, for converting NCIC records, and for accessing
government computers without authority. The indictment charged that Woodward and
Jordan conspired to use Sheriff’s office personnel to access NCIC computers to run
criminal history checks on hundreds of voters in Jefferson County who had voted by
absentee ballot in the 1998 general election, in the hopes they would find criminal
histories they could use to challenge the qualifications of voters who cast votes for
Woodward’s opponent. The charges were dismissed in 2000 on procedural grounds. The
Department appealed the dismissal of the charges. In 2001 the case was argued before
the Eleventh Circuit Court of Appeals by the Appellate Section of the Criminal Division.
The Court of Appeals subsequently reversed the trial court’s dismissal of the charges and
remanded the case for retrial. The former United States Attorney for the Northern District
of Alabama was recused from the case. The case is being prosecuted by an Assistant
United States Attorney under the supervision of the Public Integrity Section.

The following cases are the result of an extensive federal investigation into vote-buying
in the May 1998 primary election in Knott County, Kentucky, an Appalachian county in
the Eastern District of Kentucky. The primary was contested by two slates of candidates.
The ballot included the race for the position of Knott County Judge Executive, which
controls local government hiring, contracting, and services. The ballot also included a
primary contest for the office of United States Senator, conferring federal jurisdiction
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over vote buying in the election even though the electoral corruption was directed at local
races.

The following cases are being handled jointly by the Section and the United States
Attorney’s Office for the Eastern District of Kentucky:

United States v. Calhoun. On March 28, 2003, a federal grand jury indicted Jimmy
Calhoun on two counts of vote-buying. On August 19, 2003, Calhoun pled guilty to two
counts of vote-buying on behalf of a slate of candidates headed by Donnie Newsome, the
successful candidate for County Judge Executive in the May 1998 Knott County,
Kentucky primary election. Calhoun paid two persons to vote by absentee ballot. On
April 7, 2004, Calhoun was sentenced to six months in prison and two years of
supervised release. Calhoun pled guilty to two counts of vote-buying on behalf of a slate
of candidates headed by Donnie Newsome, the successful candidate for County Judge
Executive in the May 1998 Knott County, Kentucky primary election. Calhoun paid two
persons to vote by absentee ballot.

United States v. Conley. On March 28, 2003, a federal grand jury indicted Jimmy Lee
Conley on five counts of vote-buying and one count of making a false statement in a
matter within federal jurisdiction. Conley was charged with paying five persons to vote
by absentee ballot for a slate of candidates headed by Donnie Newsome, the successful
candidate for County Judge Executive. During the investigation, Conley allegedly made
false statements to an agent of the FBI. A jury acquitted Conley on June 19, 2003.

United States v. Johnson. On April 24, 2003, a federal grand jury indicted Newton
Johnson on four counts of vote-buying, one count of making a false statement in a matter
within federal jurisdiction, and two counts of obstructing justice. On June 2, 2003,
Johnson pled guilty pursuant to a plea agreement to one count of vote-buying, and one
count of obstructing justice. Johnson paid four persons to vote by absentee ballot in the
May 1998 Knott County, Kentucky primary election. Johnson paid the voters to vote for
a slate of candidates headed by Donnie Newsome, the successful candidate for County
Judge Executive. During the investigation of this vote-buying, Johnson made a false
statement to an agent of the FBI, and pressured grand jury witnesses to falsely deny that
he bought their votes. Pursuant to his plea agreement, Johnson pled guilty to paying one
of the voters for her vote, and to endeavoring to obstruct the grand jury investigation by
urging her to lie under oath. Johnson agreed to cooperate with the government. On
October 6, 2003, Johnson was sentenced to three years of probation. Johnson had
previously testified at the trial of Donnie Newsome to the nature and extent of the
broader conspiracy to approach and pay numerous impoverished, handicapped, illiterate,
or otherwise impaired persons to vote for the slate of candidates headed by Newsome.
Newsome offered Johnson a road improvement and a county job in exchange for
participation in the conspiracy. Johnson, who is impoverished, illiterate, and unable to
leave his remote mountain hollow without the road improvement, agreed and purchased
the votes of four persons. A jury convicted Newsome on all counts.
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United States v. Madden. On March 28, 2003, a federal grand jury indicted Patrick
Wayne Madden on three counts of vote-buying and one count of making a false statement
in a matter within federal jurisdiction. On October 6, 2003, Madden pled guilty to one
count of vote-buying. Madden paid three persons to vote by absentee ballot for a slate of
candidates headed by Donnie Newsome, the successful candidate for County Judge
Executive in the May 1998 Knott County, Kentucky primary election. During the
investigation of this vote-buying, Madden made a false statement to an agent of the FBI.
On February 2, 2004, Madden was sentenced to 20 months in prison and two years of
supervised release. Madden pled guilty to one count of vote-buying. Madden paid three
persons to vote by absentee ballot for a slate of candidates headed by Newsome.

United States v. Newsome, Pigman, and Smith. On April 24, 2003, a federal grand jury

indicted sitting County Judge Executive Donnie Newsome and two of his supporters,

Willard Smith and Keith Pigman, on one count of conspiracy to commit vote-buying.

- The grand jury further charged five substantive counts of vote-buying, one count
charging Newsome, two counts charging Smith, one count charging Smith and Pigman,

-and one count charging all three defendants. Newsome, Pigman, and Smith, working
together and with other conspirators, approached and paid numerous impoverished,
handicapped, illiterate, or otherwise impaired persons to vote for Newsome by absentee
ballot, resulting in a large increase in the rate of absentee voting, and long lines at the
County Clerk’s Office. Newsome won the election to remain the County Judge
Executive. :

On July 8, 2003, Pigman pled guilty pursuant to a plea agreement to conspiracy to
commit vote-buying, and one count of vote-buying. Pigman cooperated with the
government following his plea, and provided substantial assistance by testifying against
Newsome and Smith. Pigman explained the nature and extent of the broader conspiracy
to approach and pay numerous impoverished, handicapped, illiterate, or otherwise
impaired persons to vote for the slate of candidates headed by Newsome. Pigman further
explained that such voters were purposefully chosen because they would present severe
credibility problems for the government in any investigation and prosecution of their
conspiracy. Newsome offered and ultimately gave Pigman a county job in exchange for
Pigman’s participation in the conspiracy. On October 30, 2003, Pigman was sentenced to
four months of imprisonment, four months of community confinement, and two years of
supervised release. On October 1, 2003, a jury convicted both Newsome and Smith on
all counts. Newsome, while in office as a Kentucky State Representative, became a
candidate for County Judge Executive. Newsome, Pigman, and Smith, working together
and with other conspirators, approached and paid numerous persons to vote for Newsome
and certain other candidates by absentee ballot, resulting in a large increase in the rate of
absentee voting, and long lines at the County Clerk’s Office. Newsome, who won the
primary election and subsequent elections, was ordered detained pending sentencing,
together with Smith, in light of threats to government witnesses during the trial.

On March 16, 2004, Newsome, the former County Judge Executive for Knott County,
Kentucky, was sentenced to 26 months of in prison, a $20,000 fine, and three years of
supervised release. Smith was sentenced to 24 months in prison, a $5,000 fine, and three
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years of supervised release. A jury previously convicted Newsome and Smith on all
counts of an indictment that charged them with conspiracy to buy votes and five counts
of vote-buying. Pigman, previously pled guilty to the conspiracy charge, and was
sentenced to four months in prison, four months of community service, and two years of
supervised release.

United States v. Ronnie Slone and Brady Slone. On March 28, 2003, a federal grand jury
indicted Ronnie Neal Slone and Brady Warren Slone (who are brothers) on three counts

- of vote-buying, and on one count each of making a false statement in a matter within
federal jurisdiction. The Slones allegedly paid three persons to vote by absentee ballot
for a slate of candidates headed by Donnie Newsome. During the investigation of this
vote-buying, each of the Slones allegedly made a false statement to an agent of the FBI.
On August 15, 2003, a jury acquitted both defendants.

United States v. Phillip Slone.-On March 28, 2003, a federal grand jury indicted Phillip
Slone (who is not directly related to Ronnie and Brady Slone) on seven counts of vote-
buying and one count of making a false statement in a matter within federal jurisdiction.
On June 4, 2003, Slone pled guilty pursuant to a plea agreement to one count of vote-
buying. Slone paid seven persons to vote for a slate of candidates headed by Homer
Sawyer, the unsuccessful incumbent candidate for County Judge Executive in the May
1998 Knott County, Kentucky primary election. During the investigation of this vote-

buying, Slone made a false statement to an agent of the FBI. On October 15, 2003, Slone

was sentenced to ten months in prison and two years supervised release.  Slone appealed
his sentence and the district court’s jurisdiction, and that appeal is pending.
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Prosecution Of Electoral Fraud Under United States Federal Law

By Craig Donsanto

In Prosecution of Electoral Fraud, Donsanto discusses what sort of conduct is currently
considered to be actionable as vote fraud, the historical background for the role of the
criminal prosecutor in this area, and the various federal laws and juridical precedents
governing the prosecution of vote fraud. It is a very useful document for understanding
the current Department of Justice’s view of its mission in this area, its interpretation of
the federal laws governing its work, and how the Department has and has not been able to
utilize applicable provisions.

Donsanto stresses that because electoral administration is primarily a state rather than a
federal matter, the federal government usually only has authority over electoral issues
where: federal candidates are standing for election; a corrupt act occurs; a federal
instrumentality is employed in the fraud; the fraud involves the participation of public
officials “acting under color of law” in such a manner that the constitutional right to Due
Process and/or Equal Protection is violated; and/or the fraud is motivated by an intent to
deprive a class of voters who’s rights have been specifically guaranteed by the United
States Constitution.

Donsanto defines election fraud as “a substantive irregularity relating to the voting act---
such as bribery, intimidation, or forgery---which has the potential to taint the election
itself.” Specifically, this includes:

* Preventing voters from participating in elections where a federal candidate is on the
ballot, or when done “under color of law” in any election—18 U.S.C. sections 241 &
242,

* Vote buying, 42 U.S.C. section 1973i(c).
* Voting more than once, 42 U.S.C. section 1973i(e).
* Fraudulent voting, 42 U.S.C. sections 1973i(c), 1973i(e) & 1973gg-10.

* Intimidating voters through physical duress in any election, 18 U.S.C. section ,
245(b)(1)(A), or through physical or economic threats in connection with their registering
to vote or their voting in federal elections, 42 U.S.C. section 1973gg-10, or to vote for a
federal candidate, 18 U.S.C. section 594.

* Malfeasance by election officials acting “under color of law” for actions such as ballot-
box stuffing, falsely tabulating votes, or preventing valid voter registrations or votes from
being given effect in any election, 18 U.S.C. sections 241 & 242, as well as in elections
where federal candidates are on the ballot, 42 U.S.C. sections 1973i(c), 1973i(e) &
1973gg-10.
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* Submitting fictitious names on voter registration roles, 42 U.S.C. sections 1973i(c) &
1973gg-10.

* Knowingly procuring eligibility to vote for federal office by persons who are not
entitled to vote under applicable state law, 42 U.S.C. sections 1973i(c) & 1973gg-10

(criminal voting—prohibited in approximately 40 states) and 42 U.S.C. sections 1973i(c),

1972gg-10, 18 U.S.C. 1015(f) & 611 (non-citizen voting).

* Knowingly making a false claim of United States citizenship to register to vote in any
election, 18 U.S.C. section 1015(f), or falsely claiming United States citizenship for
registering or voting in any election, 18 U.S.C. section 911.

* Providing false information concerning a person’s name, address or period of residence
in a district in order to establish that person’s eligibility to register or to vote in a federal
election, 42 U.S.C. sections 1973i(c) & 1973gg-10.

* Causing the production of voter registrations that qualify alleged voters to vote for
federal candidates, or the production of ballots in federal elections, that the actor knows
are materially defective under applicable state law, 42 U.S.C. section 1973gg-10.

* Using the United States mails, or interstate wire facilities, to obtain the salary and
emoluments of an elected official through any of the activities mentioned above, 18
U.S.C. sections 1341 & 1343.

* Ordering, keeping or having under one’s authority or control any troops or armed men
at any polling place in any election. The actor must be an active civilian or military

officer or an employee of the United States government, 18 U.S.C. section 592.

* Intimidating or coercing a federal employee to induce or discourage “any political
activity” by that employee, 18 U.S.C. section 610.

Other Points of Interest

e Most election fraud is aimed at corrupting elections for local offices, which
control or influence patronage positions. Election fraud occurs most frequently
where there are fairly equal political factions, and where the stakes involved in
who controls public offices are weighty -- as is often the case where patronage
jobs are a major source of employment, or where illicit activities are being
protected from law enforcement scrutiny

¢ Vote buying offenses have represented a sizable segment of the federal election
crime docket in modern times.

¢ Voter intimidation requires proof of a difficult element: the existence of physical
or economic intimidation that is intended by the defendant and felt by the victim.
The crime of voter "intimidation" normally requires evidence of threats, duress,
economic coercion, or some other aggravating factor which tends to improperly
induce conduct on the part of the victim. If such evidence is lacking, an
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alternative prosecutive theory may apply to the facts, such as multiple voting in
violation of 42 U.S.C. ' 1973i(e). As with other statutes addressing voter
intimidation, in the absence of any jurisprudence to the contrary, it is the Criminal
Division’s position that section 1973gg-10(1) applies only to intimidation that is
accomplished through the use of threats of physical or economic duress. Voter
“intimidation” accomplished through less drastic means may present violations of
the Voting Rights Act, 42 U.S.C. § 1973i(b), which are enforced by the Civil
Rights Division through noncriminal remedies.

Section 1973gg-10(2) is a specific intent offense. This means that the offender
must have been aware that citizenship is a requirement for voting and that the
registrant did not possess United States citizenship. In most instances, proof of the
first element is relatively easy because the citizenship requirement is stated on the
voter registration form, and the form requires that the voter check a box indicating
that he or she is a citizen. Proof of the second element, however, may be more
problematic, since the technicalities of acquiring United States citizenship may
not have existed in the culture of the registrant’s country of birth, or otherwise
been evident to him, and because the registrant may have received bad advice
concerning the citizenship requirement. These issues can also usually be
overcome by the fact that all voter registration forms now require a registrant to
certify that he or she is a citizen. Section 611 is a relatively new statute that
creates an additional crime for voting by persons who are not United States
Citizens .It applies to voting by non-citizens in an election where a federal
candidate is on the ballot, except when: (1) non-citizens are authorized to vote by
state or local law on non-federal candidates or issues, and (2) the ballot is
formatted in a way that the non-citizen has the opportunity to vote solely for the
non-federal candidate or issues on which he is entitled to vote under state law.
Unlike section 1015(f), section 611 is directed at the act of voting, rather than the
act of lying. But unlike section 1015(f), Section 611 is a strict liability offense in
the sense that the prosecution must only prove that the defendant was not a citizen
when he registered or voted. Section 611 does not require proof that the offender
be aware that citizenship is a prerequisite to voting.
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Election Protection 2004

By the Election Protection Coalition

Election Protection — the Program

Election Protection 2004 was the nation’s most far-reaching effort to protect voter rights
before and on Election Day. The historic nonpartisan program included:

A toll-free number, 1-866-OUR-VOTE, with free, immediate and multi-lingual
assistance to help voters with questions about registration and voting, and assist
voters who encounter barriers to the ballot box.

- Distribution of more than five million “Voters’ Bills of Rights” with state-specific

information :
25,000 volunteers, including 6,000 lawyers and law students, who watched for
problems and assisted voters on the spot at more than 3,500 predominantly
African-American and Latino precincts with a history of disenfranchisement in at
least 17 states.

Civil rights lawyers and advocates represented voters in lawsuits, preserved
access to the polls, exposed and prevented voter intimidation, worked with
election officials to identify and solve problems with new voting machines,
technology and ballot forms, and protected voter rights in advance and on
Election Day.

Voter Intimidation and Suppression Stories (Abridged)

An Associated Press story noted Election Protection's exposure of reported voter
suppression tactics in Colorado: Officials with the Election Protection Coalition, a
voter-rights group, also said some voters in a predominantly black neighborhood
north of Denver found papers on their doorsteps giving them the wrong address
for their precinct

Election Protection received a report from Florissant County, Missouri from a
voter who lives in predominantly white neighborhood. While waiting in line to
vote, a Republican challenger challenged the black voters by requesting more
proof of identification, residence, and signature match, while asking nothing from
white voters. Also, the same voter reportedly asked a few questions about voting
but an election officials refused to provide any meaningful answer, insisting that
"it's very simple", but provided white voters with information when requested.
There was one other black voter in line who was also singled out for same
treatment while white voters were not.

Election Protection received a report from Boulder County, Colorado that a poll
worker made racist comments to Asian American voter and then told her she was
not on the list and turned her away. The voter saw others filling out provisional
ballots and asked for one but was denied. Another Asian American woman behind
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her in line was also given trouble by the same poll worker (he questioned her
nationality and also turned her away).

The Election Protection hotline received reports from Pinellas County, Florida
that individuals purporting to be from the Kerry campaign are going door-to-door
handing out absentee ballots, and asking voters to fill them out, and then taking
the ballots from them, saying "Vote here for Kerry. Don't bother going to the
polls."

The Election Protection Coalition received a report from a woman whose sister
lives in Milwaukee and is on government assistance. Her sister was reportedly
told by her "case manager" that if she voted for Kerry, she would stop receiving
her checks.

An illiterate, older and disabled voter in Miami-Dade asked for assistance reading
the ballot and reported that a poll worker yelled at him and refused to assist him
and also refused to allow him to bring a friend into the booth in order to read the
ballot to him.

The Election Protection Coalition have gathered reports that flyers are circulating
in a black community in Lexington, South Carolina claiming they those who are
behind on child support payments will be arrested as the polls.

Minority voters from Palm Beach County, Florida reported to the hotline that they
received middle-of-the-night, live harassing phone calls warning them away from
the polls.

A volunteer for Rock the Vote reported that two illiterate voters in Michigan
requested assistance with their ballots but were refused and reportedly mocked by
poll workers.

The hotline received a call from a radio DJ in Hillsborough County, Florida, who
stated that he has received many calls (most of which were from African-
Americans) claiming that poll workers were turning voters away and not "letting"
them vote.

The hotline received a call from Pima County, Arizona, indicating that
Democratic voters received calls throughout Monday evening, providing incorrect
information about the precinct location. Voters have had to be transported en .
masse in order to correct the problem.

A caller from Alabama claims that he was told at his polling place that he could
vote there for everything but the President and that he would have to go elsewhere
in order to vote for a presidential candidate.
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Poll monitors in Philadelphia reports groups of lawyers, traveling in threes, who
pull voters out of line and challenge them to provide ID, but when challenged
themselves, they hop into waiting cars or vans and leave. Similar activity by
Republican lawyers in Philadelphia was reported in the 2002 election.

In Cuyahuga, Ohio, a caller reported that all black voters are being asked to show
ID, while white voters are not. Caller report that he is black and had to show ID
while his girlfriend is white and did not have to show ID.

Two months ago, suspicious phone calls to newly registered Democrats —telling
them they weren’t, in fact, registered to vote — were traced to the Republican
headquarters in the Eastern Panhandle. On Monday, Democrats there said the
calls have started again, even after the Berkeley County Clerk — a Republican —
sent the party a cease-and-desist letter. The Berkeley prosecutor, who also is
county Democratic chairman, has called on the U.S. attorney to investigate.

In Tuscon, Arizona a misleading call informing voters that they should vote on
November 3 has been traced back to the state GOP headquarters. The FBI is
investigating.

A man driving around in a big van covered in American flags and a big picture of
a policeman was reportedly parked in front of a polling place; he then got out and
moved within the 75 ft limit, until he was asked to leave; he then was found inside
the polling place and was again asked to leave. Election Protection volunteers
contacted officials and the man was eventually removed.

The Election Protection hotline has received a report from individuals who claim
to have received recorded telephone message coming from Bill Clinton and ACT
and reminding them to vote on Nov. 3rd.

In Massachusetts, the EP Hotline has received a report that a radio station (WILD)
is broadcasting that voters will be arrested on the spot if they have outstanding
parking tickets.

In Richland, South Carolina Election Protection has received a report of a poll
manager turning away individuals who do not have photo ID issued to the county
or a driver's license; an EP lawyer spoke with the Poll Manager at 8:20 am and
told her that people with other forms of ID should be allowed to vote by
provisional ballot.

In Greenville, a caller reported that a white poll worker was asking Blacks for
multiple form of L.D. Fortunately, the voter who reported the problem did have a
second I.D. but reported that some others were turned away. Election Protection
attorneys have alerted election officials.
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o In Allegheny County, Pennsylvania, an official looking flyer advises Democratic
~ voters to "create a peaceful voting environment" by voting on Wednesday,
November 3

o The week before the election, flyers were circulated in Milwaukee under the
heading "Milwaukee Black Voters League" with some "warnings for election
time." The flyer listed false reasons for which you would be barred from voting
(such as a traffic ticket) and then warned that "If you violate any of these laws
you can get ten years in prison and your children will get taken away from you."

e There is a Jefferson County flyer which tells voters "See you at the Poles![sic]"...
on November 4.
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Fooled Again, Mark Crispin Miller

Fooled Again sets out to show that the 2004 election was won by Bush through nefarious
means, and indicts the news media for not taking anomalies, irregularities, and alleged
malfeasance in the process seriously enough.

Miller identifies a number of statistical anomalies based on polling and turnout results
that he alleges puts the validity of the 2004 election in doubt. He accuses Republicans of
committing crimes and improprieties throughout the country. These include deliberate
disparities in voting machine distribution and long lines in Democratic jurisdictions;
misinterpretation of voting laws by elections officials to the detriment of Democratic
voters; dirty tricks and deceptive practices to mislead Democratic and minority voters
about voting times, places and conditions; machine irregularities in Democratic
jurisdictions; relocating polling sites in Democratic and minority areas; suspicious
mishandling of absentee ballots; refusing to dispense voter registration forms to certain
voter registration groups; intimidation of students; suspicious ballot spoilage rates in
certain jurisdictions; “strategic distribution of provisional ballots,” and trashing of
provisional ballots; harassment of Native American voters; a Republican backed
organization engaging in voter registration efforts throughout the country that allegedly
destroyed the voter registration forms of Democrats; illegitimate challenges at the polls
by Republican poll watchers; improper demands for identification in certain areas;
Republican challenges to the voter registration status of thousands of voters before the
election, and the creation of lists of voters to challenge at the polis; wrongful purging of
eligible voters from voting rolls; partisan harassment; the selective placement of early
voting sites; and the failure to send out absentee ballots in time for people to vote.

Miller details what he says was the inappropriate use of the Federal Voter Assistance
Program that made voting for the military easy while throwing up obstacles for civilians
overseas in their efforts to vote by absentee ballot, leading many of them to be
disenfranchised. Miller says that most of the military voters would be Republicans and
most of the overseas civilians Kerry voters.

In this book, Miller clearly tries to prove the Republican Party won the 2004 through
illegitimate means. This must be kept strongly in mind in making any use of this work.
However, the book is well sourced, and individual instances of alleged malfeasance
discussed may be worth looking at.
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Summary and Relevant Excerpts From Georgia Voter ID Litigation

Complaint For Declaratory And Injunctive Relief

The Secretary of State, as the Chief Election Officer in Georgia, informed the General
Assembly before the passage of Act 53 in a letter (attached hereto as Exhibit A), and also
informed the Governor in a letter (attached hereto as Exhibit B) before he signed the bill
into law, that there had been no documented cases of fraudulent voting by persons who
obtained ballots unlawfully by misrepresenting their identities as registered voters to poll
workers reported to her office during her nine years as Secretary of State .

Although the Secretary of State had informed the members of the General Assembly and
the Governor prior to the enactment of Act 53, that her office had received many
complaints of voter fraud involving absentee ballots and no documented complaints of
fraud that involve ballots that were cast in person at the polls, the General Assembly
ignored this information and arbitrarily chose instead to require only those registered
voters who vote in person to present a Photo ID as a condition of voting, but deliberately
refused to impose the same requirement on absentee voters

The Stated Purpose Of The Photo ID Requirement Fraud Is A Pretext

According to a press release prepared by the Communications Office of the
Georgia House of Representatives, the purpose of Act 53 is:

... to address the issue of voter fraud by placing tighter restrictions on voter
identification procedures. Those casting ballots will now be required to bring a photo ID
with them before they will be allowed to vote.

Al Marks, Vice Chairman for Public Affairs and Communication of the Hall County
GOP told the Gainesville Times:

I don't think we need it for voting, because I don't think there's a voter fraud problem.
Gainesville Times, "States Voters Must Present Picture IDs" (September 15, 2005)
(www .gainesvilletimes .com).

There is no evidence that the existing provisions of Georgia law have not been effective
in deterring and preventing imposters from fraudulently obtaining and casting ballots at
the polls by misrepresenting their true identities to election officials and passing
themselves off as registered voters whose names appear on the official voter registration
list.

The pretextural nature of the purported justification for the burden which the
Photo ID requirement imposes on the right to vote is shown by the following facts:

(a) Fraudulent voting was already prohibited by existing Georgia law without unduly
burdening the right of a citizen to vote.
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(i) Fraudulent voting was already prohibited as a crime under O.C .G.A. §§ 21-2-
561, 21-2-562, 21-2-566, 21-2-571, 21-2-572 and 21-2-600, punishable by a fine of up to
$10,000 or imprisonment for up to ten years, or both.

(i1) Voter registration records are updated periodically by the Secretary of State
and local election officials to eliminate people who have died, have moved, or are no
longer eligible to vote in Georgia for some other reason.

(iii) Existing Georgia law also required election officials in each precinct to
maintain a list of names and addresses of registered voters residing in that precinct, and to
check off the names of each person from that official list as they cast their ballots.

(iv) Registered voters were also required by existing Georgia law to present at
least one of the seventeen forms of documentary identification to election officials who
were required, before issuing the voter a ballot, to match the name and address shown on
the document to the name and address on the official roll of registered voters residing in
the particular precinct. O .C .G.A.§ 21-2-417 .

(b) There is no evidence that the existing Georgia law has not been effective in deterring
or preventing fraudulent in-person voting by impersonators - the only kind of fraudulent
voting that might be prevented by the Photo ID requirement. To the contrary, the
Secretary of State, who, as the Superintendent of Elections, is the highest election official
in Georgia, informed both the General Assembly (Exhibit A) and the Governor (Exhibit
B) in writing that there had been no documented cases of fraudulent in person voting by
imposters reported to her during her nine years in office . '

(c) If the true intention of the General Assembly had been to prevent fraudulent voting by
imposters, the General Assembly would have imposed the same restrictions on the
casting of absentee ballots - particularly after the Secretary of State had called to their
attention the fact that there had been many documented instances of fraudulent casting of
absentee ballots reported to her office.

(d) Fraudulent in-person voting is unlikely, would be easily detected if it had occurred in
significant numbers, and would not be likely to have a substantial impact on the outcome
of an election:

(1) Many people vote at a local neighborhood polling place where they are likely
to be known to and recognized by neighbors or poll workers.

(ii) Voters were required by existing Georgia law (O .C.G.A. § 21-

2-417), to provide one of the seventeen means of identification to election officials.

(iii) Election officials are required, before issuing the ballot to the voter, to check
off the name of either voter from an up-to-date list of the names and addresses of every
registered voter residing in the precinct. If an imposter arrived at a poll and was
successful in fraudulently obtaining a ballot before the registered voter arrived at the poll,
a registered voter, who having taken the time to go to the polls to vote, would
undoubtedly complain to elections officials if he or she were refused a ballot and not
allowed to vote because his or her name had already been checked off the list of
registered voters as having voted. Likewise, if an imposter arrived at the polls after the
registered voter had voted and attempted to pass himself off as someone he was not, the
election official would instantly know of the attempted fraud, would not issue the
imposter a ballot or allow him to vote, and presumably would have the imposter arrested
or at least investigate the attempted fraud and report the attempt to the Secretary of State
as Superintendent of Elections.
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EXHIBIT B

Letter from Secretary of State Cathy Cox to Governor Sonny Purdue, April 8, 2005

One of the primary justifications given by the Legislature for the passage of the photo
identification provisions of House Bill 244 - the elimination of voter ID fraud at the polls
is an unfounded justification I cannot recall one documented case of voter fraud during
my tenure as Secretary of State or Assistant Secretary of State that specifically related to
the impersonation of a registered voter at voting polls. Our state currently has several
practices and procedures in existence to ensure that such cases of voter fraud would have
been detected if they in fact occurred, and at the very least, we would have complaints of
voters who were unable to vote because someone had previously represented himself or
herself as such person on that respective Election Day. As a practical matter, there is no
possibility that vote fraud of this type would have gone undetected if it had in fact
occurred because there is a list of registered voters at each polling place that is checked
off as each person votes. If the impersonates voted first and the legitimate voter came to
the polling place later in the day and tried to vote, he or she would be told that they had
already voted and would not be allowed to vote a second time in the same day . It is
reasonable to suspect that a voter who cared enough to show up at the polls to cast a
ballot would almost certainly have complained - but there have been no such complaints.
If the opposite occurred, and the legitimate person came to the polls first and cast his
ballot, the impersonator who showed up later would not be allowed to vote for the same
reason and the attempted fraud would have been prevented.

In addition, this slate has adopted severe criminal sanctions for the type of vote
impersonation that is purportedly of concern and it is evident t hat such penalties have
been a sufficient deterrent. In essence, there is no voter fraud problem currently in
existence that House Bill 244 addresses.

In contrast to the lack of voter fraud relating to impersonation of voters at polls during
my tenure the State Election Board has reviewed numerous cases of voter fraud relating
to the use of absentee ballots.

State Defendants’ Initial Brief In Opposition To Plaintiffs’ Motion For Preliminary
Injunction

There are 159 counties and an even larger number of municipalities in Georgia that
conduct elections. Neither the Secretary of State nor her staff can be physically present at
the polling places for those elections and therefore could not possibly be aware of all in-
person voter fraud that might occur. (Cox Decl.  6.)

Under the prior law before enactment of HB 244, it is beyond argument that in person
voter fraud could have taken place. (Id. § 5.) The Secretary of State’s view of the scenario
in which voter fraud would occur is when an imposter votes at the polling place and the
actual voter shows up later and is unable to cast a ballot. (Id. § 5.) However, the Secretary
of State agrees that the scenario she describes is only one instance of potential voter
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fraud, and both her scenario and others were possible under the law as it existed prior to
the enactment of HB 244. (Id.) As stated by the Director of Elections for the Forsyth
County Board of Elections, the typical case of in-person voter fraud would be committed
by identifying persons who do not typically vote and then having other individuals vote
as those persons. (Smith Decl. § 4.)

The Executive Director of the Richmond County Board of Elections has been aware of
such complaints, but has been unable to gather evidence to prove the violations because
the nature of the conduct makes such evidence hard to develop. (Bailey Decl. §9.)
Indeed, past incidents of fraudulent registrations in Forsyth County and Fulton County
were reported to the District Attorneys’ offices in those respective counties. (Smith
Decl. § 6; MacDougald Decl. § 4.) In Fulton County, the fraudulent registrations were
also reported to the United States Attorney for the Northern District of Georgia, and he
has opened an investigation of the fraudulent registrations. (MacDougald Decl. § 4.)

Order for a Preliminary Injunction

As part of the order, Judge Murphy describes the testimony of Harry MacDougald, a
member of the Fulton County Board of Registration and Election. Mr. MacDougald had
stated he had observed voter registration fraud, which he referred to the U.S. Attorney
and the District Attorney. In addition, since some precinct cards the Board sent out in
2004 were returned as undeliverable, MacDougald believes they were not eligible voters,
yet they were allowed to vote.

Although the Secretary of State said she knew of no incidents of impersonation at the
polls, she and her staff are not physically present in every polling site. Secretary Cox
stated local officials are in the best position to know of such incidents. The State
Election Board has received a number of complaints of irregularities with respect to
absentee ballots. Cox is also aware of a case of vote buying of absentee ballots. Sheis
also aware of efforts to submit fraudulent registrations.

According to Secretary of State Cox, Georgia has procedures and practices in place to
detect voter fraud. Those procedures include verifying the voter’s correct address, as well
as the voter’s name, during the check-in process for in-person voters. Georgia also
imposes criminal penalties for voter impersonation. Most violations of Georgia election
laws are punishable as felonies. No evidence indicates that the criminal penalties do not
sufficiently deter in-person voter fraud.

The integrity of the voter list also is extremely important in preventing voter fraud. The
Atlanta Journal Constitution published an article indicating that Georgia had experienced
5,412 instances of voter fraud during a twenty-year period. Secretary of State Cox’s
office undertook an investigation in response to that article. The investigation revealed
that the specific instance of voter fraud outlined in the Atlanta Journal-Constitution,
involving a report that Alan J. Mandel had voted after his death, actually did not occur.
Instead, an individual with a similar name, Alan J. Mandle, had voted at the polls, and the
poll worker had marked Alan J. Mandel’s name rather than marking Alan J. Mandle, the
name of the individual who actually voted. Secretary of State Cox’s office compared the
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signature on the voter certificate to the voter registration card of the living individual, and
concluded that the living individual, Alan J. Mandle, rather than the deceased Alan J.
Mandel, had voted.

The Secretary of State’s Office subsequently attempted to ensure that voter records were
maintained and up to date. The Secretary of State’s Office sends information concerning
dead voters to local elections officials on a monthly basis, and now has the authority to
remove the names of deceased voters from the voter rolls if the local elections officials
fail to do so in a timely manner. Secretary of State Cox is not aware of any reports of
dead individuals voting since her office received authority to remove the names of
deceased individuals from the voter rolls.

There seems to be little doubt that the Photo ID requirement fails the strict scrutiny test:
accepting that preventing voter fraud is a legitimate and important State concern, the
statute is not narrowly drawn to prevent voter fraud. Indeed, Secretary of State Cox
pointed out that, to her knowledge, the State had not experienced one complaint of in-
person fraudulent voting during her tenure. In contrast, Secretary of State Cox indicated
that the State Election Board had received numerous complaints of voter fraud in the area
of absentee voting. Furthermore, the Secretary of State’s Office removes deceased voters
from the voting rolls monthly, eliminating the potential for voter fraud noted by the
Atlanta Journal-Constitution article alleging that more than 5,000 deceased people voted
during a twenty—year period.

Further, although Defendants have presented evidence from elections officials of fraud in
the area of voting, all of that evidence addresses fraud in the area of voter registration,
rather than in-person voting. The Photo ID requirement does not apply to voter
registration, and any Georgia citizen of appropriate age may register to vote without
showing a Photo ID. Indeed, individuals may register to vote by producing copies of bank
statements or utility bills, or without even producing identification at all. The Photo ID
law thus does nothing to address the voter fraud issues that conceivably exist in Georgia.
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*Job Serebrov™" To jthompson@eac.gov

cc

'11/15/2005 07:23 PM
bce

Subject Re: Question

Hey Julie, go home---you just got out of bed from
being sick! The other project mentioned was the
creation of an RFP for some large organization to
develop a solution to the problem. My feeling is that
we can do that without the need to farm out an RFP.

Job
--- jthompson@eac.gov wrote:
Job,

I am afraid that I don't have an answer to this
question, as I am not sure

what the follow up contract would be for. I will
speak with Karen about

whatever follow up work there would be to this
project and -get back with

you.

Juliet E. Thompson

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100

Washington, DC 20005

(202) 566-3100

"Job Serebrov"
11/15/2005 05:02 PM

To
jthompson@eac.gov
cc

Subject
Question

Julie:

With everything worked out, this may be too early to
ask but I need some idea as soon as
possible---everyone mentioned that there may be
another six month contract to follow this one. What

VYVVVVVVVVVVVVVVVYVVVVVVVVVVVVVVVVVVVVVVVVY
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> do

> you see as the chances of that?
>

Job

VVVvVvy
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*Job Serebrov" To jthompson@eac.gov

cc

11/15/2005 05:02 PM
bee

Subject Question

Julie:

With everything worked out, this may be too early to
ask but I need some idea as soon as
possible---everyone mentioned that there may be
another six month contract to follow this one. What do
you see as the chances of that?

Job
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*Job Serebrov" To jthompson@eac.gov
cc wang@tcf.org
boe

Subject Contract

11/10/2005 06:28 PM

Julie:

I just read my contract and it is fine except for the
termination clause. I have two issues with it. First,

- I am concerned with a short-term contract for personal
services like this that can be terminated without
cause. That really makes this no contract at all.
Second, I am just as concerned with the two week
notice provision. We are paid every thirty days.
Termination should require thirty days. Of course, the
second point is moot if termination is for cause only.

Please let me know what you think.

Job
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"Job Serebrov” To jthompson@eac.gov

oo > e psi
sims@eac.gov
10/31/2005 03:26 PM p @eacg
bce
Subject Addition
Julie/Peggy:

In addition to my question about completion of our
contracts---I am wondering whether you had a chance to
address the working group issue and the law clerk
issue?

Also, Peggy have you been able to get a response from
DOJ?

Regards,

Job
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"Job Serebrov " ' To jthompson@eac.gov
R
, cc

10/19/2005 12:18 PM
bce

Subject Working Group List

Julie:

Here is my working group list. I still have not heard
from two people but due to the size limitations I am
sending what I have now:

Cleta Mitchell (DC)

Patrick Rogers (NM)-

Mark (Thor) Hearne II (MO)

Mark Braden (DC)

David Norcross (DC)

Ben Ginsberg (DC)

Todd Roketa, Sec of State, Indiana (IN)

I recommend that since we are limited to three
Republicans and three Democrats that we pick Roketa,
Rogers, and Hearne. We can use the rest for
interviews. ’

Also, got an e-mail from Peggy but no info on what is
needed for invoices. I assume our contracts will be
signed in time to get us paid for this month.

Regards,

bid _"" ) m ‘k ‘ e
== % e S

Job Cleta Mitchell Bio.doc W0528322.D0C Benjamin L Ginsberg.doc E. Mark Braden.doc TER.official. shortbio.7.15.05.doc

David A Norcross.doc  Thor_Hearne_Resume_5_05.pdf
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Dear Job Serebrov

Some additional information: I have put together and run election day / ballot
security programs in Oklahoma and North Carolina; I testified before the House
Judiciary Committee on HAVA and also worked closely with Sen. Kit Bond's
office & staff on the drafting of the Senate version of the legislation. I now serve
as outside counsel to the National Republican Senatorial Committee and have
been putting together the preliminary outline of the ballot security program for the
2006 election cycle, working with the Office of Public Integrity of the Dept of
Justice on this very topic. Let me know if you want/need more information.
Thanks! Cleta

Cleta Mitchell

Washington, D.C.
cmitcheli@foley.com

P 202.295.4081

Cleta Mitchell
Partner

Cleta Mitchell is a partner in the Washington, D.C. office of Foley & Lardner LLP
as a member of the firm's Public Affairs Practice Group. Ms. Mitchell has more
than 30 years of experience in law, politics and public policy. She advises
corporations, nonprofit organizations, candidates, campaigns, and individuals on
state and federal election and campaign finance law, and compliance issues related
to lobbying, ethics and financial disclosure. Ms. Mitchell practices before the
Federal Election Commission and similar federal and state enforcement agencies.

Ms. Mitchell was a member of the Oklahoma House of Representatives from
1976-1984 where she chaired the House Appropriations and Budget Committee.
She served on the executive committee of the National Conference of State
Legislatures.

Ms. Mitchell was in private law practice in Oklahoma City in litigation and
administrative law until 1991 when she became director and general counsel of the
Term Limits Legal Institute in Washington, D.C. She litigated cases in state and
federal courts nationwide on congressional term limits. She served as co-counsel
with former U.S. Attorney General Griffin Bell in the U.S. Supreme Court case on
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term limits for members of Congress.

Ms. Mitchell represents numerous Republican candidates, campaigns and
members of Congress, including Senator Elizabeth Dole (R-NC), Sen. Jim Inhofe
(R-OK) Sen. David Vitter (R-LA), Rep. Roy Blunt (R-MO) and Rep. Tom Cole
(R-OK), among others. She is legal counsel to the National Republican Senatorial
Committee. Ms. Mitchell served as co-counsel for the National Rifle Association
in the Supreme Court case involving the 2002 federal campaign finance law.

Ms. Mitchell has testified before Congress several times and is a frequent speaker
and guest commentator on election law and politics. In 1999, she authored The
Rise of America’s Two National Pastimes: Baseball and the Law, published by the
University of Michigan Law Review.

Ms. Mitchell received her B.A. (high honors, 1973) and J.D. (1975) from the
University of Oklahoma. She is admitted to practice in the District of Columbia,
the State of Oklahoma, the Supreme Court of the United States and federal district
and appellate courts. :
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PATRICK J. ROGERS

PROFESSIONAL EMPLOYMENT

1988-Present Partner/Shareholder, Modrall, Sperling, Roehl, Harris and Sisk,
P.A., Albuquerque, New Mexico

1993-1995 Executive Committee, Modrall, Sperling, Roehl, Harris & Sisk,
P.A., Albuquerque, New Mexico

1983-1988 Associate Attorney, Modrall, Sperling, Roehl, Harris and Sisk,
P.A., Albuquerque, New Mexico

1981-1983 Legislative Assistant to U.S. Senator Harrison H. Schmitt

1976-1981 Land Law Examiner, Bureau of Land Management, Santa Fe, New
Mezxico and Washington, D.C.

EDUCATION _
J.D. GEORGETOWN UNIVERSITY SCHOOL OF LAW,

Washington, D.C. - December, 1981
Dean's List, Law Fellow

B.A. UNIVERSITY OF NEW MEXICO,
December, 1976 Magna Cum Laude
Major - Political Science/Economics

PROFESSIONAL ORGANIZATIONS/ACTIVITIES

1997-2002 . Mountain States Legal Foundation, Litigation Board of Directors

1991-2003 General Counsel to the New Mexico Republican Party, Executive
Committee Member

1993-2000 Counsel to the Bernalillo County Republican Party, Executive
Committee Member

1983-Present Albuquerque Bar Association

1983-Present New Mexico Bar Association

1983-Present American Bar Association, Litigation and Trial Sections

1988 Law Day Chairman, State Bar of New Mexico

COMMUNITY ACTIVITIES

2000-2003 Dismas House Board of Directors

1997-2000 Economic Forum Board of Directors

1990-1995 Governor's Organized Crime Prevention Commission

1989-Present Kiwanis

1985-1998 YABL Basketball Coach; NWRG - Alameda Soccer Coach

'1987-1991 Special Assistant District Attorney, Bernalillo County
1989-1991 Metropolitan Court Judicial Selection Committee

PRACTICE AREAS (AV Rated Martindale-Hubbell)

Commercial, Administrative and Constitutional Litigation
Lobbying: (Representative clients: Newmont Mining Company, Duke Energy North
America and Verizon Wireless)

PUBLICATIONS
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Survey of the New Mexico Privacy and Related Claims against the Media for the National
Libel Research Defense Counsel .

Reporters Committee for Freedom of the Press: New Mexico Open Records, Open
Meetings and Related Constitutional Issues

New Mexico Reporter=s Handbook on Media Law
Reporters Committee for Freedom of the Press: ATapping Officials= Secrets@

ELECTION LAW EXPERIENCE

The Coalition to Expose Ballot Deception, et al v. Judy N. Chavez, et al; Second Judicial District
Court of Bernalillo County, New Mexico (2005); represented plaintiffs challenging petition
procedures.

Miguel Gomez v. Ken Sanchez and Judy Chaves; Second Judicial District Court of Bernalillo
County, New Mexico (2005); residency challenge.

Moises Griego, et al v. Rebecca Vigil-Giron v. Ralph Nader and Peter Miguel Camejo, Supreme
Court for the State of New Mexico (2004); represented Ralph Nader and Peter Camejo, ballot
access issues.

Larry Larrariaga, et al v. Mary E. Herrera and Rebecca Vigil-Giron, Supreme Court of New
Mexico (2004); voter identification and fraudulent registration issues.

Decker, et al v. Kunko, et al; District Court of Chaves County, New Mexico (2004); voter
identification and fraudulent registration issues.

Kunko, et al v. Decker, et al; Supreme Court of New Mexico (2004); voter identification and
fraudulent registration issues.

In the Matter of the Security of Ballots Cast in Bernalillo County in the 2000 General Election;
Second Judicial District Court of Bernalillo County, New Mexico (2000); voting and counting

irregularities and fraud.

Larrogoite v. Vigil-Giron and Archuletta; First Judicial District Court of Santa Fe County, New
Mexico (1990); petition challenge, U.S. House of Representatives
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Benjamin L. Ginsberg represents numerous political parties, political campaigns, candidates,
members of Congress and state legislatures, Governors, corporations, trade associations, vendors,
donors and individuals participating in the political process. :

In both the 2004 and 2000 election cycles, Mr. Ginsberg served as national counsel to the Bush-
Cheney presidential campaign; he played a central role in the 2000 Florida recount. He also
represents the campaigns and leadership PACs of numerous members of the Senate and House, as
well as the Republican National Committee, National Republican Senatorial Committee and
National Republican Congressional Committee. He serves as counsel to the Republican
'Governors Association and has wide experience on the state legislative level from directing
Republican redistricting efforts nationwide following the 1990 Census and being actively
engaged in the 2001—2002 round of redistricting.

In addition to advising on election law issues, particularly those involving federal and state
campaign finance laws, ethics rules, redistricting, communications law, and election recounts and
contests, Mr. Ginsberg represents clients before Congress and state legislatures.

Before entering law school, he spent five years as a newspaper reporter on The Boston Globe,
Philadelphia Evening Bulletin, The Berkshire (Mass.) Eagle, and The Riverside (Calif.) Press-
Enterprise. He has been adjunct professor of law at the Georgetown University Law Center
lecturing on law and the political process.

Education
* Georgetown University Law Center, J.D., 1982
* University of Pennsylvania, A.B., 1974

Bar Admissions
+ District of Columbia

G [ 202-457-6315
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E. Mark Braden
Of Counsel
mbraden@bakerlaw.com

Educatibn:

1.D., Washington and Lee University School of Law, 1976
B.A., Washington and Lee University, 1973

Bar Admissions:

U.S. Supreme Court, 1983

U.S. District Court, District of Columbia, 2002

District of Columbia, 1989

Ohio, 1976

Summary: _

E. Mark Braden concentrates his work principally on election law and
governmental affairs. This field includes work with Congress, the Federal
Election Commission, state campaign finance agencies, public integrity
issues, political broadcast regulation, contests, recounts, the Voting Rights
Act, initiatives, referendums and redistricting. Each is an area in which he
has substantial knowledge and unusual experience.

Mr. Braden spent ten years as Chief Counsel to the Republican National
Committee prior to joining Baker & Hostetler. He has worked intimately with
many elected officials, the major national political consultants and pollsters
providing successful, and often highly innovative, legal guidance. For
example, in campaign finance, he can rightly claim to be the father of “soft
money” as now used in national political campaigns. In redistricting, he has
argued successfully at the U.S. Supreme Court and has been involved in
litigation across the nation. In addition to his experience in the area of
federal election law, Mr. Braden is widely recognized as an authority on state
election laws, having served as Chief Counsel to the Ohio Elections
Commission and Election Counsel for the Secretary of State in Ohio. He has
been a principal lawyer in many of the largest recounts in our political
history.

Mr. Braden was a key negotiator for the site city agreements and many of
the other contracts for four Republican National Conventions and has been
special counsel to the House Administration Committee. He has also worked
with many nonprofit organizations on government affairs issues.

Mr. Braden has testified before congressional committees and the Federal
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Election Commission on numerous occasions. His experience in these areas
has been recognized by numerous invitations to be a guest lecturer at
universities and institutes across the nation.

Mr. Braden is a member of the adjunct faculty of George Washington
University and a former Captain of the United States Army Reserve.

Washington, D.C. Office
202.861.1504 - phone
202.861.1783 - fax
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SECRETARY OF STATE
STATE OF INDIANA

TODD ROKITA

SECRETARY OF STATE

Indiana Secretary of State Todd Rokita
Biographical Information

At the age of 35, Secretary Rokita is the second youngest Secretary of State in the country. First elected to
the third highest office in state government in 2002, Secretary Rokita served for a year as the youngest
Secretary of State in the nation.

As Indiana’s chief election official, Secretary Rokita continues to work on reforming Indiana’s election
practices to ensure Indiana’s elections are as fair, accurate and accessible as possible. By embracing
technology and accountability, Secretary Rokita is leading the effort to make Indiana a 21 century
election administration model. Rokita serves on the nine-member Executive Board of the Election
Assistance Commission Standards Board, charged by federal law to address election reform issues.
Secretary Rokita has testified about Indiana’s voting reform efforts before the United States Congress.

Secretary Rokita also serves as Indiana’s chief securities fraud investigator. Secretary Rokita’s office has
uncovered investor fraud scams and helped secure numerous felony convictions and thousands of dollars
in restitution.

In his role as the head of Indiana’s Business Services Division, Secretary Rokita has continued making
Indiana a pioneer in e-government initiatives.

As Secretary of State, Rokita visits each of Indiana’s 92 counties at least once each year. Rokita
continues to serve as a precinct committeeman during each election, and was recently named as one of the
“40 under 40” by the Indianapolis Business Journal.

A native of Munster, he holds a law degree from Indiana University School of Law-Indianapolis and a
Bachelor of Arts degree from Wabash College. At Wabash, Rokita earned distinction as an Eli Lilly
Fellow. After law school, Secretary Rokita worked as a practicing attorney.

Rokita began serving in the Secretary of State's office in1997. As the Deputy Secretary of State and in
other positions, Rokita helped implement user-friendly e-government services, provided tougher
securities enforcement, and championed significant election reforms.

Secretary Rokita is active in the National Association of Secretaries of State, having served in 2004 as the
Chair of the Voter Participation Committee and serving in 2005 as the Vice Chair of the organization’s
Securities Committee.

Secretary Rokita is a member of the Director’s Circle of the Indiana Council for Economic Education, the
state and local bar Associations, the Knights of Columbus, and the National Rifle Association. A
commercial-rated pilot, Secretary Rokita volunteers his time by flying people in need of non-emergency
medical care to hospitals and clinics throughout the Midwest for treatment.

Secretary Rokita lives in Indianapolis with his wife, Kathy and they are members of St. Thomas More
Parish.

www.sos.IN.gov
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David A. Norcross
Present:

National Committeeman, New Jersey Republican State Committee
elected March 14, 1992

Attorney at Law, Blank Rome LLP, Trenton NJ, Washington D.C.
Senior Principal, Blank Rome Government Relations LLC

Previous:

Chairman, New Jersey Republican State Committee, 1977 — 1981

General Counsel, Republican National Committee, 1993 — 1997

General Counsel, International Republican Institute

Counsel, The Center for Democracy

Vice Chairman, Commission on Presidential Debates

Executive Director, New Jersey Election Law Enforcement Commission
Member, Twentieth Century Fund Task Force on the Presidential Debate Process
RNC: |

- RNC Northeastern State Chairmen’s Association, 1977 — 1981;
Chairman, 1980 — 1981

Counsel, RNC Chairman Frank Fahrenkopf, 1983 — 1989

Counsel, Republican National COnvention, 1988

RNC Committee on Arrangements, Republican National Convention, 1996
RNC Special Task Force on Primaries and Caucases, 1996

~ Chairman, RNC Campaign Finance Task Force, 1997

Delegate, Republican National Convention, 1980, 1992, 1996, 2000, 2004

RNC Committee on Rules and Order of Business, Republican National Convention,
1992, 1996, 2000; 2004

Chairman, RNC Committee on Arrangeménts, Republican National Convention, 2004
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RNC Committee on Rules and Order of Business, 1992 -
Chairman, 2005 -

Personal:
Spouse: Laurie L. Michel

Children: Spencer, Victoria
Education: B.S., University of Delaware; L.L.B. Unversity of Pennsylvania
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Office: c/o Lathrop & Gage, L.C.
10 South Broadway; 13t Floor
Saint Louis, Missouri 63102

e-Mail -
Office Direct Dial — (314) 613-2522
Office Facsimile — (314) 613-2550

Home! Home —
Cell

MARK F. (THOR) HEARNE, II

Professional

1997 ~ Current Partner - Member Saint Louis, Missouri
Lathrop & Gage, L.C.

®=  General Counsel to Closely Held Businesées_: Clients concentrated in real

estate and technology. As general counsel represented clients in negotiating
complex commercial transactions, advised clients in general corporate matters
including succession-planning, tax matters and litigation. Manage and supervise
other counsel assisting in this representation. Counsel clients in public policy
matters and the formation and management of private foundations, trusts, faith-

based organizations and philanthropic enterprises. Lead litigation counsel in state

and federal court (trial and appellate) and oversaw and managed litigation in state
and federal court. Experienced in overseeing and managing significant state and
federal litigation in Missouri, Michigan, Ohio, Florida, New Mexico, Wisconsin,
Minnesota, Pennsylvania, Nevada, California, Georgia, Indiana, Iowa and other
states. )

Constitutional Law, Election Law and Government Relations: General
Counsel to various federal, state and local candidates, political parties and
campaigns. State and national litigation counsel to candidates for state and
federal office. Expertise in compliance with state and federal campaign finance
regulation, matters concerning the conduct of an election and litigation concerning
these issues. Advise businesses on compliance with state and federal campaign
finance regulation and political activity. Representation of clients in matters
concerning compliance with regulatory action by Federal Election Commission
and the Missouri Ethics Commission. Village Attorney and Prosecutor, Town of
Grantwood Village, Missouri (1995 — Present). Representation of clients in
various municipal law matters and related litigation. Regional counsel to major
national wireless-PCS  telecommunications firm on matters of federal
Telecommunications Act and state and local government litigation and regulation.

.Committee Member to Help America Vote Act committee appointed by Missouri

Secretary of State Matt Blunt to advise on implementation of Help America Vote
Act and related state legislation and rulemaking.

Real Estate, Banking and Property Rights: Counsel to Federal and State
financial institutions in complex real estate transactions and related financings
involving governmental approvals, tax,. environmental or other regulatory
complexities. Successfully negotiated numerous multi-million dollar real estate
transactions and represented clients in related real estate development, land use
proceedings and litigation involving zoning and takings cases. Lead counsel to
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Mark F. (Thor) Hearne, Il ~ cont.

class of property owners in landmark federal Rails-to-Trails takings cases in U.S.
Court of Claims.

= Recent Professional Accomplishments: Counsel to Republican National
Committee, National Counsel to American Center for Voting Rights, National
election counsel to Bush-Cheney, '04. Testified before U.S. House Administration
Committee hearings into conduct of Ohio presidential elecion. Academic
Advisor to Commission on Federal Election Reform (Baker-Carter Commission),
General Counsel to Missouri Governor Matt Blunt and Missourians for Matt Blunt,
Congressman Kenny Hulshof and Congressman Todd Akin. Advice campaigns
on various matters of campaign finance (state and federal), litigation before
Missouri Ethics Commission and campaign communication and political
advertising. Counsel for successful intervenors in Hawkins v. Blunt federal
litigation concerning Missouri provisional ballot procedures and the Help America
Vote Act. Counsel for Bush-Cheney-2000 in Bush-Cheney, 2000, Inc. v. Baker
34 S.W.3d 410 (Mo. App, 2000), successful emergency appeal quashing Circuit
Court order holding polls open beyond legal closing hour. Counsel for Plaintiffs
in Corbett v. Sullivan, St. Louis County redistricting litigation (federal civil rights
action) in U.S. District Court. Successful redistricting on behalf of Republican
plaintiffs and NAACP intervenors. Counsel for Missouri Senator Bill Alter in
successfully defending victory in 2005 Missouri Senate Special Election recount,
Counsel to U.S. Congressmen Todd Akin in Akin v. McNary, successful defense
of Congressman Akin’s primary election recount. Counsel for Town of
Grantwood Village in successful Fifth Amendment takings case in U.S. Court of
Claims, Grantwood Village v. United States, 45 Fed Cl. 771 (Cl. Ct. 2000),
(consolidated for partial summary judgment sub nomina Glosemeyer v. United
States). Counsel for plaintiff in Lowe v. American Standard, federal jury trial in
February 2005. Jury returned verdict for Plaintiff in full amount of claim in
excess of $500,000.

1988-1997 Partner - Principal Saint Louis, Missouri

Ziercher & Hocker, P.C.

* General Counsel Closely Held Businesses (see description above)
Additionally, significant real estate related environmental experience including
federal Clean Water Act — Wetlands issues.

* Constitutional Law and Government Relations: Village Attorney, Town of
Grantwood Village (1995 —Present).
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Mark F. (Thor) Hearne, II — cont.

Political
Experience

Professional
Memberships

2005: National counsel to American Center for Voting Rights, Academic-

Advisor to Commission on Federal Election Reform (Baker-Carter Commission),
Counsel to Republican National Committee, counsel to Missouri Governor Matt
Blunt and Missourians for Blunt. Campaign counsel to Congressman Kenny

Hulshof, and Congressman Todd Akin. Testified before U.S. House
Administration Committee in hearings into conduct of Ohio presidential election.

2004: National election counsel to Bush-Cheney '04. Advised campaign on
issues of national election law and litigation strategy and recruited and organized
local counsel and oversaw election litigation in all battleground states. Delegate to
Republican National Convention, Missouri State Republican Convention and
Chairman of Missouri Republican Platform Committee and member of National
Republican Platform Committee. General Counsel to Missouri Governor-elect

“Matt Blunt, Congressman Kenny Hulshof, and Congressman Todd Akin.

2003 - 2004: Vice-President and Director of Election Operations for
Republican National Lawyers Association, Chair of National Election Law School
and Seminar, Orange County, California, August 2003 and Milwaukee,
Wisconsin in July 2004. Advisor to California State Party counsel on Governor
Arnold Schwarzenegger campaign and California recall election on Election Day
operations and litigation.
2000 - 2002: Republican National Lawyers Association, Vice-President-
Director Election Operations, Counsel to Bush-Cheney — 2000, Inc., Coordinated
Missouri Election Day Legal Team and counsel in Bush-Cheney, 2000, Inc. v.
Baker (see above), Broward County, Florida Recount Team — Observer, Counsel
to U.S. Congressman Todd Akin and Missouri Republican Party, Missouri State
Republican Convention — Alternate — Clayton Township

1988: Republican Candidate U.S. Congress, Missouri 3 Cong. Dist -
Successfully raised in excess of $200,000 and received campaign fundraising
support from former Secretary of Interior, Don. Hodel, former U.S. Senator Bill
Armstrong and former U.S. Congressman Tom Curtis, Chairman.

1986-1987 - Reagan Administration — U.S. Department of Education, Office
for Civil Rights, Attorney-Advisor-Law Clerk.

1984 -1980 - Missouri Republican Convention, Alternate
1976 — National & Missouri Republican Convention, Page

Admitted to practice before: U.S. Supreme Court, Michigan Supreme Court, Missouri
Supreme Court, U.S. Court of Appeals - 8" Circuit, U.S. Court of International Trade,
U.S. Court of Claims, U.S. Court of Appeals for the Federal Circuit, U.S. Court of
Appeals for the Second Circuit. Member: Michigan Bar Asseciation (tax, aviation and
real estate law committees), Missouri Bar Association, Bar Association of Metropolitan
St. Louis, American Bar Association; Named as one "Up and Coming Young
Attorneys," St. Louis Business Journal. Named on of top ten attorneys in 2004 by
Missouri Lawyers Weekly. Member, Republican National Lawyers Association.
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Mark F. (Thor) Hearne, Il - cont.

Education

Interests

Washington University, School of Law — St. Louis, Missouri - 1986, Juris
Doctorate

Washington University — St. Louis, Missouri ~ 1983, B.A. Biology - Psychology
University of Tulsa — Tulsa Oklahoma -- 1979 — 1980, Biology — Psychology

FAA Licensed Pilot, Sunshine Mission ~ former member Board of Directors
(faith-based inner-city ministry) and current advisory board member, Member
Philanthropy Roundtable, National Public Radio — Political Commentator St.
Louis Affiliate KWMU, Republican National Lawyers Association, former vice-
president and board member, Westminster Christian Academy — former
member Board of Directors.
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“Job Serebrov " To jthompson@eac.gov
<serebrov@sbcglobal .net>

10/18/2005 05:37 PM

cc
bee
Subject Lists

Julie:

I just got an e-mail from Tova. She does expect me to
add Republicans to the interview list. Tova and I are
going to talk tomorrow. I think that making the final
interview list will take some time as we need to see
who is vetted off or removed from the working group
list due to funding issues or other issues.

I do not intend to mention anything we discussed in my
conversation with Tova. Please let me know how the
Commissioner's discussion with the complaining party
went.

Job

;
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*Job Serebrov" To jthompson@eac.gov
<serebrov @sbcglobal .net>

10/18/2005 05:15 PM

cc
bee
Subject Add to Tova's Working Group List

Julie:

Tova added this name to her list a few days ago.
Donna Brazile

Donna Brazile is Founder and Managing Director of
Brazile and

Associates,

LLC. Brazile, Chair of the Democratic National
Committee's Voting

Rights

Institute (VRI) and an Adjunct Professor at Georgetown
University, is a

senior political strategist and former Campaign
Manager for

Gore-Lieberman

2000 - the first African American to lead a major
presidential

campaign.

Prior to joining the Gore campaign, Brazile was Chief
of Staff and

Press

Secretary to Congresswoman Eleanor Holmes Norton of
the District of

Columbia

where she helped guide the DlStrlCt s budget and local
legislation on

Capitol Hill.

Brazile is a weekly contributor and political
commentator on CNN's

Inside

Politics and American Mornlng In addition, she is a
columnist for Roll

Call

Newspaper and a contributing writer for Ms. Magazine.

A veteran of numerous national and statewide
campaigns, Brazile has

worked .

on several presidential campaigns for Democratic
candidates, including

Carter-Mondale in 1976 and 1980, Rev. Jesse Jackson s
first historic

bid for _

the presidency in 1984, Mondale-Ferraro in 1984, U.S.
Representative

Dick

Gephardt in 1988, Dukakis-Bentsen in 1988, and
Clinton-Gore in 1992 and
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1996.

In addition to working on political campaigns, Brazile
has served as a

senior lecturer and adjunct professor at the
University of Maryland and

a

fellow at Harvard's Institute of Politics.

Brazile is the recipient of numerous awards and
honors, including

Washingtonian Magazine's 100- Most Powerful Women in
Washington, D.C.

and the : .
Congressional Black Caucus Foundation's Award for
Political

Achievement.

Brazile, a native of New Orleans, Louisiana earned her
undergraduate

degree ‘

from Louisiana State University in Baton Rouge.
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“Job Serebrov" To jthompson@eac.gov
<serebrov @sbcglobal .net>

10/18/2005 05:12 PM

cc
bece

Subject Meeting

Julie:

As we just discussed, at this time and in light of the
recent inquiry, I think it prudent to postpone our
meeting in DC until the first or second week of
November in order to:

1. Finalize the Working Group list (I am still waiting
to hear from Kay James and Governor Barbour)

" 2. Finalize the Interview list;

3. Finish the search on existing voter fraud research;
4. Assure participation from the Department of
Justice; and,

5. Get everyone on the same page and assure all
outside parties that this will not be a radical
venture

What do you think and can we get agfeement on  this
with Peggy?

Regards,

Job
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“Job Serebrov”

To jthompson@eac.gov
<serebrov@sbcglobal .net>

cc
10/18/2005 04:50.PM
bce .
Subject lists
il
==

Democrat Working Group List.doc  interview_list.doc
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Bob Bauer, Perkins Coie, Democratic attorney

Cathy Cox, Secretary of State, Georgia

Barbara Amwine, Lawyers Committee for Civil Rights under Law
Daniel Tokaji, Moritz College of Law, The Ohio State University
Wade Henderson, Leadership Conference for Civil Rights
Laughlin McDonald, ACLU Voting Rights Project

Wendy Weiser, Brennan Center
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TW List of Experts to Interview

Bob Bauer, Perkins Coie, Democratic attorney

Cathy Cox, Secretary of State, Georgia

Barbara Amwine, Lawyers Committee for Civil Rights under Law
Daniel Tokaji, Moritz College of Law, The Ohio State University
Wade Henderson, Leadership Conference for Civil Rights
Laughlin McDonald, ACLU Voting Rights Project

Wendy Weiser, Brennan Center

Donna Brazile, Brazile and Associates, LLC

Christopher Edley, Dean, Boalt Hall School of Law

Joseph Sandler, Sandler, Reif & Young

Chandler Davidson, Rice University

Jay Eads, Deputy Secretary of State, Mississippi

Allan Lichtman, American University

Miles Rapoport, Demos

Jonah Goldman, Lawyers Committee

Ralph Neas, PFAW

David Orr, Clerk, Cook County (Chicago)

Connie McCormick, Los Angeles County Registrar

John Ravitz, Board of Elections, New York City

Dan Seligson, Electionline

Lorri Minnite, Barnard College

Kevin Kennedy, Director of Elections, Wisconsin

Lisa Artison, Milwaukee Director of Elections

Barbara Burt, Common Cause

Sam Reed, Secretary of State, Washington

Alaina Beverly, NAACP

Hilary Shelton, NAACP

Glenda Hood, Secretary of State, Florida

Ned Foley, Ohio State University

Ellick Hsu, Deputy Secretary of State, Nevada

Harry VanSickle, Commissioner of Elections, Pennsylvania
Chris Nelson, Secretary of State, South Dakota

Heather Dawn Thompson, Native American Bar Asssociation
Nina Perales, MALDEF '
Margaret Fung, AALDEF

Pam Karlan, Stanford Law

Bill Lann Lee, former head of the Civil Rights Division, DOJ
Deval Patrick, former head of the Civil Rights Division, DOJ
Joseph Rich, former head of the Voting Section, DOJ

Jeffrey Toobin, The New Yorker

Mike Alvarez, Caltech

Steve Ansolobohere, MIT
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Local prosecutors where there were serious allegations of voter fraud and/or
intimidation/deceptive practices
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*Job Serebrov" To twilkey@eac.gov, kiynndyson@eac.gov, sda@mit.edu,
<serebrov@sbcglobal .net> wang@tcf.org, jthompson@eac.gov

09/06/2005 11:46 AM cc
bee

Subject Once again

I neglected to send the last attachment as a .doc.
Please ignore it. :

Job Task Contractor Sch.doc
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Task Contractor Deadline EAC Response Contractor Cure Time

Project Plan 10 days after contracts S business days 5 business days
signed

Case research

Search terms

For law clerk 1 week after contracts
signed

First meeting  within 3 weeks of approved project plan

Defining fraud
expert testimony 30-60 days after first meeting

Defining fraud
listing types 1 week after testimony 5 business days 5 business days

Case research
by law clerk 60 days: to begin when the project plan is approved

Case division
and analysis 30 days

Assemble working
group 60 days after project

plan is approved 5 business days 10 business days
Meet with

working group within 3 weeks after working group is assembled

Set up secure
blog within 1 week after working group meets

Finalizing the
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issue 30 days after meeting with the working group

Division of

labor for

summary report

and drafting of

report including

possible solutions within 45 days of 10 business days 5 business days
meeting with the
working group
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"Job Serebrov” To twitkey@eac.gov, klynndyson@eac.gov, sda@mit.edu,
<serebrov @sbcglobal .net> wang@tcf.org, jthompson@eac.gov

09/06/2005 11:42 AM cc
bce

Subject Draft Schedule Proposal for Vote Fraud Group

I have attached a draft proposed schedule of events
for our discussion today. Please keep in mind that
this is only a proposal but I thought that we needed
somewhere to start from. .

Regards,

Job Task Contractor Deadline EAC
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“Job Serebrov" To klynndyson@eac.gov, sda@mit.edu, wang@tcf.org
<serebrov @sbcglobal .net>

08/26/2005 03:35 PM
bce

Subject Re: Kick off activities for the EAC Voting fraud/voter
intimidation project

Karen:

Either day is fine for me.
Job

--- klynndyson@eac.gov wrote:
All-

Although Tom Wilkey and I are still working to
process each of your

contracts on this project, we would like to
tentatively schedule an

in-person meeting on September 12, here in
Washington.

In the meantime, I'd like to propose that we all
have a short

teleconference call next Wednesday or Thursday at
1:00 PM to begin to talk

through the scope of this project and the respective
roles and

responsibilities each of you might take on.

Could you let me know your availability for a 45
minute call on August 31
or September 1 at 1:007?

Thanks

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123

VVVVVVVVVVVVVVVVVYVYVYVVVVVVVVYVVY

cc twilkey@eac.gov, nmortellito@eac.gov, jthompson@eac.gov
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Deliberative Process

Privilege
Margaret Sims /EAC/GOV To Juliet E. Hodgkins/EAC/GOV@EAC
11/03/2006 07:38 PM cc
bee

Subject Re: Job and Tova

| can review them over the weekend and attempt to summarize what they tell us.— Peggy

Sent from my BlackBerry Wireless Handheld
Juliet E. Hodgkins ‘
-—-- Original Message -----

From: Juliet E. Hodgkins
Sent: 11/03/2006 06:14 PM
To: Margaret Sims

Subject: Re: Job and Tova

| think we should use the content of those articles or some summary of them as a background of what we
know about VF and VI. | just didn't want to have to read all of those articles to be able to make some
generalized statements about their contents.

Sent from my BlackBerry Wireless Handheld
Margaret Sims
-—- Original Message -—-

From: Margaret Sims
Sent: 11/03/2006 06:11 PM
To: Juliet Hodgkins
Subject: Re: Job and Tova

Julie:

All of the summaries received are in the shared drawer under TA\ARESEARCH IN PROGRESS\VOTING
FRAUD-VOTER INTIMIDATION\Research Summaries. There are too many of them to append to this
message, or | would do it. The researchers did not propose to include these summaries in the report. Are
you considering adding them?

If you want, 1 can cross reference each of these with the list of articles and ID any missing summaries. |
couid do that over the weekend. --- Peggy

Juliet E. Hodgkins/EAC/GOV

Juliet E. Hodgkins/EAC/GOV
11/03/2006 05:42 PM To Margaret Sims/EAC/GOV@EAC

cc
Subject Job and Tova

| spoke to Job about the documents that | need. He will send me his summary of the articles/books that
he read. However, he said that Tova also summarized some of those articles/books. | don't have a
contact number/email for Tova. Could you contact her and ask her to provide us with any summary of the
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articles/books that she read as they are listed in Appendix 27

Juliet Thompson Hodgkins
General Counsel
United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005
"(202) 566-3100
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Margaret Sims /EAC/GOV To Juliet E. Hodgkins/EACIGOV@EAC
11/03/2006 07:11 PM cc
bcc
Subject Re: Job and Tova@

Julie:

All of the summaries received are in the shared drawer under TARESEARCH IN PROGRESS\VOTING
FRAUD-VOTER INTIMIDATION\Research Summaries. There are too many of them to append to this
message, or | would do it. The researchers did not propose to include these summaries in the report. Are
you considering adding them?

If you want, | can cross reference each of these with the list of artlcles and ID any missing summaries. |-
could do that over the weekend. --- Peggy

Juliet E. Hodgkins/EAC/GOV

Juliet E. Hodgkins/EAC/GOV

cc
Subject Job and Tova

| spoke to Job about the documents that | need. He will send me his summary of the articles/books that
he read. However, he said that Tova also summarized some of those articles/books. | don't have a
contact number/email for Tova. Could you contact her and ask her to provide us with any summary of the
articles/books that she read as they are listed in Appendix 2?

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100
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Margaret Sims /EAC/GOV To - Juliet E. Hodgkins/EAC/IGOV@EAC
11/02/2006 01:45 PM cc
bec
Subject Re: did job and tova ever send us their working papers

I'll have to send him an email to find out. | never heard from Tova on that subject. --- Peggy

Juliet E. Hodgkins/EAC/GOV

Juliet E. Hodgkins/EAC/GOV

cc
Subject Re: did job and tova ever send us their working papers &

| thought what he was talking about was pretty comprehensive, like all the cases they read, etc. It's been
at least a month or more since we had that conversation, probably 2 months.

Juliet Thompson Hodgkins
General Counsel
United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005
(202) 566-3100
Margaret Sims/EAC/GOV

Margaret Sims /EAC/GOV

cc

Subject Re: did job and tova ever send us their working papers ()

I'm not sure what he means by working papers. Job has already provided his spreadsheets on the case
law reviewed and participated with Tova in drafting the pieces of the report they submitted. If he means
his notes, and they were delivered during my absence, they might be in my in box. Job was moving from
Arkansas to Nevada and may not have wanted to take them with him. How long ago did he ask about
this? -— Peggy

Juliet E. Hodgkins/EAC/GOV

Juliet E. Hodgkins/EAC/GOV

cC

Subject did job and tova ever send us their working papers
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Job called me once and asked me about how to send in the working papers. Did you receive those?

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100
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Margaret Sims /EAC/GOV To Juliet E. Hodgkins/EAC/IGOV@EAC
11/02/2006 01:33 PM cc

bee

Subject Re: did job and tova ever send us their working papers B

I'm not sure what he means by working papers. Job has already provided his spreadsheets on the case
law reviewed and participated with Tova in drafting the pieces of the report they submitted. If he means
his notes, and they were delivered during my absence, they might be in my in box. Job was moving from

Arkansas to Nevada and may not have wanted to take them with him. How long ago did he ask about
this? -— Peggy '

Jutiet E. Hodgkins/EAC/GOV

Juliet E. Hodgkins /EAC/GOV
11/01/2006 11:39 AM To Margaret Sims/EAC/GOV@EAC
cCc

Subject did job and tova ever send us their working papers

Job called me once and asked me about how to send-in the working papers. Did you receive those?

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100
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*Tova Wang" <wang@tcf.org> To jhodgkins@eac.gov
cc
bee
Subject RE:

01/10/2007 12:06 PM

| believe 1 have everything | need already, but will let you know if | discover that's not the case. Thank you!

Tova Andrea Wang, Democracy Fellow

The Century Foundation ,

1333 H Street, NW, Washington, D.C. 20005

(202) 741-6263

Visit our Web site, www.tcf.org, for the latest news, analysis, opinions, and events.

From: jhodgkins@eac.gov [mailto:jhodgkins@eac.gov]
Sent: Wednesday, January 10, 2007 12:03 PM

To: wang@tcf.org

Subject: RE:

Based on your answer, | assume then that you are not asking us for any documents. Please confirm that
this is correct.

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100

"Tova Wang" <wang@tcf.org>

01/10/2007 12:00 PM
To jhodgkins@eac.gov

ce twilkey@eac.gov, "Tova Wang™ <wang@tcf.org>
Subject RE:
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Thanks Julie. Actually, | ended up doing all of the Nexis research myself on The Century Foundation's
account. Using one of your interns to do it never worked out, as Job can also tell you. l assume that

takes care of that issue. Thanks again. Tova

Tova Andrea Wang, Democracy Fellow

The Century Foundation

1333 H Street, NW, Washington, D.C. 20005

(202) 741-6263

Visit our Web site, www.tcf.org, for the latest news, analysis, opinions, and events.

From: )hodgkms@eac gov [mailto: ]hodgklns@eac gov]
Sent: Wednesday, January 10, 2007 11:50 AM

To: wang@tcf.org

Cc: twilkkey@eac.gov; Tova Wang'

Subject: Re:

Tova,

| see no reason why we cannot allow you to have the research for your use. The one caveat to that is that
this research was obtained on our Westlaw/Nexis accounts. Therefore, we would have to have an
agreement from you that you would not reproduce or distribute those copyrighted materials. | will have
one of my law clerks work on getting the information burned to a CD and drafting an agreement

concerning the use of these documents.

I will be in touch with you next week to let you know when we will have these documents and agreement
available.

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100
"Tova Wang" <wang@tcf.org>

01/08/2007 09:24 AM
To 1wilkey@eac.gov, jhodgkins@eac.gov

CC »Tova Wang™ <wang@tcf.org>
Subject
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Dear Tom and Julie,
Happy New Year. I hope you both enjoyed.the holidays.

As you know, I am well aware that the research Job and I produced belongs to
the EAC. Nonetheless, I was wondering whether there might be some way I can
use just the Nexis material solely for my own further research purposes.
Anything I might publish using that underlying data as enhanced by my
further research would be in my name and my name only, not that of the EAC.
I put a tremendous amount of work into collecting and organizing that data
and I would like the opportunity to continue this research on an ongoing
basis. It would be a shame if it was not put to some further use.

Is there something we might arrange in this regard? Thanks so much.

Tova Andrea Wang, Democracy Fellow

The Century Foundation

1333 H Street, NW, Washington, D.C. 20005

(202) 741-6263

Visit our Web site, www.tcf.org, for the latest news, analysis, opinions,
and events.
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"Tova Wang" <wang@tcf.org> _ To jhodgkins@eac.gov

e twilkey@eac.gov, "Tova Wang"' <wang@tcf.org>
bcc

Subject - RE:

01/10/2007 12:00 PM

Thanks Julie. Actually, | ended up doing all of the Nexis research myself on The Century Foundation's
account. Using one of your interns to do it never worked out, as Job can also tell you. | assume that
takes care of that issue. Thanks again. Tova

Tova Andrea Wang, Democracy Fellow

The Century Foundation

1333 H Street, NW, Washington, D.C. 20005

(202) 741-6263 :

Visit our Web site, www.tcf.org, for the latest news, analysis, opinions, and events.

From: jhodgkins@eac.gov [mailto:jhodgkins@eac.gov]
Sent: Wednesday, January 10, 2007 11:50 AM

To: wang@tcf.org

Cc: twilkey@eac.gov; Tova Wang'

Subject: Re:

Tova,

| see no reason why we cannot allow you to have the research for your use. The one caveat to that is that
this research was obtained on our Westlaw/Nexis accounts. Therefore, we would have to have an
agreement from you that you would not reproduce or distribute those copyrighted materials. 1 will have
one of my law clerks work on getting the information burned to a CD and drafting an agreement

concerning the use of these documents.

I will be in touch with you next week to let you know when we will have these documents and agreement
available.

Juliet Thompson Hodgkins

General Counsel '

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100

"Tova Wang" <wang@tcf.org>
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01/08/2007 09:24 AM
To wvilkey@eac.gov, jhodgkins@eac.gov

CC»Tova Wang™ <wang@tcf.org>
Subject

Dear Tom and Julie,
Happy New Year. I hope you both enjoyed the holidays.

As you know, I am well aware that the research Job and I produced belongs to
the EAC. Nonetheless, I was wondering whether there might be some way I can
use just the Nexis material solely for my own further research purposes.
Anything I might publish using that underlying data as enhanced by my
further research would be in my name and my name only, not that of the EAC.
I put a tremendous amount of work into collecting and organizing that data
and I would like the opportunity to continue this research on an ongoing
basis. It would be a shame if it was not put to some further use.

Is there something we might arrange in this regard? Thanks so much.

Tova Andrea Wang, Democracy Fellow

The Century Foundation

1333 H Street, NW, Washington, D.C. 20005

" (202) 741-6263

Visit our Web site, www.tcf.org, for the latest news, analysis, opinions,
and events. )
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"Tova Wang" <wang@tcf.org> To twilkey@eac.gov, jhodgkins@eac.gov
cc "Tova Wang™ <wang@tcf.org>
bee
Subject

01/08/2007 09:24 AM

Dear Tom and Julie,

Happy New Year. I hope you both enjoyed the holidays.

As you know, I am well aware that the research Job and I produced belongs to
the EAC. Nonetheless, I was wondering whether there might be some way I can
use just the Nexis material solely for my own further research purposes.
Anything I might publish using that underlying data as enhanced by my
further research would be in my name and my name only, not that of the EAC.
I put a tremendous amount of work into collecting and organizing that data
and I would like the opportunity to continue this research on an ongoing
basis. It would be a shame if it was not put to some further use.

Is there something we might arrange in this regard? Thanks so much.

Tova Andrea Wang, Democracy Fellow

The Century Foundation »

1333 H Street, NW, Washington, D.C. 20005

(202) 741-6263

Visit our Web site, www.tcf.org, for the latest news, analysis, opinions,
and events.
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"Tova Wang" <wang@tcf.org> To jhodgkins@eac.gov

CcC serebrov@sbcglobal.net
12/05/2006 09:09 AM @sbeg

Subject RE: fraud and intimidation report

Thanks Julie. What if we both agreed to sign a confidentiality agreement,
embargoing any discussion of the report until after it is released? Tova

Tova Andrea Wang, Democracy Fellow

The Century Foundation

1333 H Street, NW, Washington, D.C. 20005

(202) 741-6263

Visit our Web site, www.tcf.org, for the latest news, analysis, opinions,
and events.

————— Original Message-----

From: jhodgkins@eac.gov [mailto:jhodgkins@eac.gov]
Sent: Monday, December 04, 2006 4:57 PM

To: wang@tcf.org

Cc: serebrov@sbcglobal.net

Subject: Re: fraud and intimidation report

Tova & Job,

As you know, because the two of you are no longer under contract with the
EAC, EAC is not afforded the same protections as if you were still
functioning as EAC employees. . As such, releasing the document to you would
be the same as releasing it to any other member of the public.

Thus, EAC will not be able to release a copy of the proposed final report to
you prior to its consideration and adoption by the Commission. The
Commission will take up this report at its meeting on Thursday, Dec. 7. I
will have a copy available for you immediatley following their consideration
- assuming that they do not change the report during their deliberations and
voting on Dec. 7. If changes are made, I will have a copy available to you
as soon as possible following that meeting.

In the final report, you will see that EAC took the information and work
provided by the two of you and developed a report that summarizes that work
. provides a definition for use in future study, and adopts parts or all of
many of the recommendations made by you and the working group. In addition,
you will note that EAC will make the entirety of your interview summaries,
case summaries, and book/report summaries available to the public as
appendixes to the report.

I know that you are anxious to read the report and that you may have
questions that you would like to discuss following the release of the
report. Please feel free to contact me with those questions or issues.

Juliet Thompson Hodgkins

General Counsel
United States Election Assistance Commission
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1225 New York Ave., NW, Ste 1100
Washington, DC 20005 '
(202) 566-3100

wang@tcf.org

12/01/2006 02:07
PM

Julie,

To
jthompson@eac.gov
cc
"Job Serebrov"
<serebrov@sbcglobal.net>
Subject

fraud and intimidation report

I understand from Tom Wilkey that you are planning on releasing our report
at the public meeting next Thursday, December 7. As we discussed, I
respectfully request that Job and I be permitted to review what you are

releasing before it is released.

I would like us both to be provided with

an embargoed copy as soon as possible so we have time to properly review it
before Thursday. I can be contacted by email, cell phone , or
office phone 202-741-6263. I hope to hear from you soon. Thanks.

Tova
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“Tova Wang" <wang@tcf.org> To bbenavides@eac.gov, serebrov@sbcglobal.net
cc twilkey@eac.gov, jhodgkins@eac.gov
bec

Subject RE: Conference call

11/09/2006 04:54 PM

Sounds good. 1 will come by the EAC since its literally a few feet from my office. |look forward to seeing
you. Tova :

Tova Andrea Wang, Democracy Fellow
The Century Foundation
1333 H Street, NW, Washington, D.C. 20005

Visit our Web site, www.tcf.org, for the latest news, analysis, opinions, and events.

From: bbenavides@eac.gov [mailto:bbenavides@eac.gov]
Sent: Thursday, November 09, 2006 4:21 PM

To: wang@tcf.org; serebrov@sbcglobal.net

Cc: twilkey@eac.gov; jhodgkins@eac.gov; bbenavides@eac.gov
Subject: Conference call

Tova, Job - | have scheduled 6:00 PM EST on Wednesday, November 15 for a conference call with Tom Wilkey and Julie
Thompson-Hodgkins. :

Conference call in # is 866-222-9044, Passcode 63114#

Bert A. Benavides

Special Assistant to the Executive Director
U. S. Elections Assistance Commission
1225 New York Avenue, NW

Suite 1100

Washington, DC 20005

202-566-3114
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"Tova Wang" <wang@tcf.org> To jthompson@eac.gov
cc

11/18/2005 09:45 AM

: bce

Subject FW:

| understand Job asked you a question about including voting rights violations. This was my reply to his
last email, just so you know where I'm coming from. Thanks.

-----0riginal Message-----

From: Tova Wang

Sent: Friday, November 18, 2005 9:44 AM

To: Job Serebrov

Subject:

The name of our project is voter fraud and voter intimidation. When its intimidation prabtices, thats us. |
agree that we're not going to get into stuff like not having sufficient language materials at the polls, but
nasty treatment of minorities clearly qualifies as part of our mandate.

Tova Andrea Wang

Senior Program Officer and Democracy Fellow
The Century Foundation
41 East 70th Street - New York, NY 10021

- phone: 212-452-7704 fax: 212-535-7534

Visit our Web site, www.tcf.org, for the latest news, analysis, opinions, and events

Chck here to receive our weekly e-mail updates.
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"Tova Wang" <wang@tcf.org> To klynndyson@eac.gov, twilkey@eac.gov

: ¢c jthompson@eac.gov, nmortellito@eac.gov, sda@mit.edu,
09/07/2005 05:14 PM ™Job Serebrov™ <serebrov@sbcglobal.net>, wang@tcf.org
bce

Subject work plan

Hi Karen and Tom,

As we discussed yesterday, attached is a preliminary work plan/division of labor for your review. Please let
us know if this is sufficient for the present and if you have any comments or questions.

In terms of hours dedicated to the project, Job and Tova are able to commit to 15-20 hours per week
assuming that includes reimbursed periodic travel. Steve can do approximately 2 hours per week. We
have tentatively scheduted to meet at your offices in DC, if that is convenient for you, on September 20.
We will be