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I
INTRODUCTION

In a nation where sequels have become mainstays of our culture,
the 2004 election picked up where the controversial 2000 election left
off. Indeed, almost from the moment the United States Supreme
Court issued Bush v. Gore! at 10 p.m. on December 12, 20002—end-
ing thirty-five days of uncertainty that exposed the ugly secret that the
nation’s electoral infrastructure was not up to the task of handling a
close election—the 2004 election became the rallying call for the two
major political parties. On one side, lingering doubts that President
Bush had been the legitimate winner in 2000 presented a challenge for
Republicans.? On the other, upset Democrats vowed to focus on bal-
lot-counting reforms, to avoid the problems encountered in Florida
four years earlier.* In between the two were state and local election
administrators, whose principal concern was not which party tri-
umphed but preventing the specter of Florida from visiting their
states.>

In response to the 2000 election, Congress enacted the Help
America Vote Act of 2002 (HAVA).6 HAVA is a comprehensive
piece of legislation designed to address the well-recognized need for
reform. HAVA was intended to correct core deficiencies in the Amer-
ican electoral process by introducing: (1) truly statewide voter regis-

1. 531 U.S. 98 (2000) (per curiam).

2. See Howarp GiLLMAN, THE VoTEs THAT CounTED: How THE COURT DECIDED
THE 2000 PrESIDENTIAL ELECTION 140 (2001).

3. See John M. Broder, Imagining the Danger of 2000 Redux, N.Y. Times, Oct.
17, 2004, § 4, at 1.

4. See Karen Branch-Brioso, Floridians Aim to Avoid Repeat of 2000, St. Louis
Post-DispatcH, Oct. 30, 2004, at 22; John Whitesides, Democrats Revisit Their Wa-
terloo, PHiLA. INQUIRER, Dec. 7, 2003, at A10.

5. See Michael Moss & Alexis Rehrmann, Absentee Votes Worry Officials as Nov.
2 Nears, N.Y. Tnues, Sept. 13, 2004, at Al (discussing concerns over administration
and counting of absentee ballots).

6. Pub. L. No. 107-252, 116 Stat. 1666 (codified in scattered sections of 42
US.C).
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2006] TRAPPED BY PRECINCTS? 135

tration databases (required in all states by January 1, 20067) to
streamline the registration process and improve registration list accu-
racy; and (2) provisional voting (required in all states by January 1,
20048).° Provisional voting is meant to ensure that no one whose right
to vote had been questioned will exit a polling place without having at
least cast a conditional ballot; once the voter’s eligibility is authenti-
cated, that ballot will be counted.'® HAV A mandated provisional bal-
loting to ensure that neither haste, clerical errors, nor poor notification
of precinct boundaries and polling locations on election day would
cause widespread disenfranchisement of eligible voters.!!

Like many sequels, the 2004 election did not bring a neat and
tidy resolution to all of the issues that surfaced in 2000. A hard-
fought campaign—marked by intense distrust, record spending, and
enormous get-out-the-vote efforts—yielded a spate of pre-election and
election-day litigation!? and general despair about our election day
processes. While the Democratic presidential nominee quickly ac-
cepted the election result as legitimate,!3 the erosion of confidence in
our election administration continued. Given the closeness of the
election and the fevered support for each candidate,!4 the post-election
reaction was not surprising. Bad feelings were not as conspicuous as

7. Help America Vote Act (HAVA) §303(d)1)(A)-(B), 42 U.S.C.
§ 15483(d)(1)(A)—(B) (Supp. IIT 2005). The effective date for the statewide voter
registration list was January 1, 2004, but states could receive an extension to January
1, 2006 if they had good cause for their inability to meet the 2004 deadline. Id.

8. §302(d).

9. See 148 Cong. Rec. S710 (daily ed. Feb. 13, 2002) (statement of Sen. Dodd).
Sen. Dodd also mentions implementing voting system standards ensuring that blind
and disabled persons and language minority citizens can cast votes “privately and
independently.” For further discussion of HAVA’s provision regarding language mi-
nority citizens, see James Thomas Tucker, Enfranchising Language Minority Citi-
zens: The Bilingual Election Provisions of the Voting Rights Act, 10 N.Y.U. J. Lecis.
& Pus. PoL’y 195, 200-29 (2007).

10. See NAT’L Task Force oN ELECTION REFORM, NAT’L Ass’N oF ELecTioN OF-
FiciaLs, ELECTION 2000: REVIEW AND RECOMMENDATIONS BY THE NATION’S ELEC-
TIONS ADMINISTRATORS 52 (2001), available at http://www electioncenter.org/
publications/electionrefortreport2001.pdf [hereinafter NaT’L Task Force on ELec-
TioN RerorMm 2000]; Robert Pear, Bush Signs Legislation Intended to End Voting
Disputes, N.Y. Times, Oct. 30, 2002, at A22.

11. See H.R. Rep. No. 107-329, pt. 1, at 38 (2001). See aiso infra Part IV.B.1.

12. See infra Part V.

13. See Dan Balz, Bush Wins Second Term; Kerry Concedes Defeat; Both Speak of
Need for Unity, WasH. Post, Nov. 4, 2004, at Al.

14. See James E. Campbell, The Presidential Election of 2004: The Fundamentals
and the Campaign, ForuMm, Dec. 2004, at 1, 1 (noting that the 2004 presidential elec-
tion “ranks in the top tier of closely decided elections in American electoral history”
and calling political polarization “the defining feature of recent American politics™).
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136 LEGISLATION AND PUBLIC POLICY [Vol. 10:133

they had been in 2000, but the public’s negative perceptions of the
way we run elections were becoming increasingly ingrained.

The states did implement provisional ballot regimes in time for
the 2004 election.!> However, to the disappointment of many who
anticipated that this requirement would serve as a uniform fail-safe
mechanism for voters, provisional ballots were at best a partial success
in 2004. A major problem was that some states and localities refused
to count provisional ballots cast outside the precinct in which the voter
was registered;!¢ the national rate for counting provisional ballots was
64.5%.'” The second most-cited reason for not accepting a provi-
sional ballot was that the ballot had been cast in the wrong precinct.!8

We believe that much of the dissatisfaction stems from two
closely related sources: the methods by which election jurisdictions
determine where eligible voters are to vote, and what happens when
eligible voters show up in the wrong polling location. We believe that
if the states hew to the underlying purpose of HAVA'’s provisional
ballot requirement, eliminate restrictions on out-of-precinct voting for
federal races, and rationalize their respective precinct structures, they
will make major advances toward reducing the structural frictions that
foster the voter frustration that first boiled to the surface in 2000.
Building a more harmonious geographical structure will significantly
reduce that voter frustration.

In Part II, we discuss the relationship between the three geo-
graphical building blocks: polling places, precincts, and jurisdictions.
We focus on the historical development of precincts, their current
structure, and criticisms of precincts as structures. Part III discusses
the call for provisional voting, the legislative history of the HAVA
provision, and the litigation surrounding the provision in the months
before the 2004 election. This part also summarizes the United States
Election Assistance Commission’s survey analysis of the effectiveness
of provisional ballots in that election. And in Part IV, we suggest a
variety of solutions for the structural friction. We conclude with final
thoughts in Part V.

15. See ELECTIONLINE.ORG, BRIEFING: SOLUTION OR PROBLEM? PROVISIONAL BAL-
rots IN 2004, 3 (2005), http://www.electionline.org/Portals/1/Publications/
ERIP10AprO5.pdf.

16. See id. at 6, 12 tbl.4.

17. See U.S. ELECTION AssiSTANCE CoMM'N, FinaL ReporT oF THE 2004 ELEc-
TiIoN DAy Survey, Provisional Ballots 6-5 (2005), http://www.eac.gov/elec-
tion_survey_2004/pdf/EDS-Full_Report_wTables.pdf [hereinafter EAC SURVEY].

18. See id. Overall, the most-cited reason for rejecting a provisional ballot was that
the voter was not registered in any precinct. Id. See also infra note 221 and accom-
panying text.
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2006] TRAPPED BY PRECINCTS? 137

1I.
DEFINING PRECINCT

A. Differentiating “Precinct,” “Polling Place,”
and “Jurisdictions”

It is the frictional interplay of the three geographical building
blocks of voting—jurisdictions, precincts, and polling place—that un-
fairly disenfranchises a large number of eligible voters. There is,
however, substantial statutory support for counting out-of-precinct
provisional ballots. The analysis hinges on the word “jurisdiction”
appearing in HAVA §§ 302(a) and 302(a)(2)(A), as well as the pivotal
provision that became (without using the word “‘jurisdiction”) section
302(a)(4).!® The questions to be answered are: (1) what is a “jurisdic-
tion” and (2) why was the word “jurisdiction” in an earlier version of
section 302(a)(4) eliminated from the final version of the statute?20

Answering these questions depends on one’s method of statutory
interpretation. William Eskridge, Philip Frickey, and Elizabeth Gar-
rett describe the Supreme Court’s statutory interpretation standard
over the past century as “the soft plain meaning rule”’—that “plain
meaning can be overcome by compelling evidence of a contrary legis-
lative intent.”2! Therefore, analysis of the plain meaning alone is in-
sufficient, as thorough interpretation also requires weighing the plain
meaning against the legislative history.22 For the textual examination,
there are a number of commonly used interpretive rules, including us-
ing the ordinary meanings of words (frequently by resort to dictiona-
ries), avoiding absurd results, interpreting individual provisions so as
not to undercut or render redundant another provision of the same stat-
ute, and construing similar statutes in a similar manner.23

Central to the meaning of “jurisdiction” are its relationships to
the terms “polling place” and “precinct.” While section 302(a) ex-
pressly uses the term “jurisdiction,” it never uses the word “precinct.”

19. Section 302(a)(4) reads: “If the appropriate State or local election official to
whom the ballot or voter information is transmitted under paragraph (3) determines
that the individual is eligible under State law to vote, the individual’s provisional
ballot shall be counted as a vote in that election in accordance with State law.”

20. See infra notes 118-20 and accompanying text (discussing deletion of the
phrase “in the jurisdiction” between the Senate bill and the bill adopted by the confer-
ence committee).

21. WiLLiaM N. EskripGE, Jr., PuiLip P. Frickey & ELizaABETH GARRETT, LEGIs-
LATION AND STATUTORY INTERPRETATION 231-33 (2d ed. 2006).

22, Id. at 232.

23. Id. at 236, 243-44; see also ANTONIN ScALIA, A MATTER OF INTERPRETATION:
FeperRAL COURTS AND THE Law 23-29 (1997) (discussing textualism and canons of
statutory interpretation).
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So what is a “precinct,” and should its meaning control the effective-
ness of HAVA’s provisional ballot requirement or, more importantly,
an eligible voter’s right to vote? A survey of state laws shows that
“precinct” and “polling place” are closely related to one another.24
Polling places are the physical locations where voters go to cast their
votes, or, if circumstances require, their provisional ballots;25 pre-
cincts are the geographical political units for grouping residents for
the purpose of assigning them to a polling place.26 In almost no in-
stance is a precinct an entity with a separate political representative or
with an actual staff of governmental officials other than on election
day. It is subsidiary to a jurisdiction and, indeed, defined by the gov-
ernment entities in charge of the jurisdiction.?”

The term “polling place”—describing the location where a list of
eligible voters are to vote—is employed in section 302(a) in a manner
that, although not synonymous with “precinct,” bears a close resem-
blance to it. To be sure, this can only be inferred from the text, be-
cause HAVA neither defines these terms nor describes how they relate
to one another. Nonetheless, it is clear that “jurisdiction” denotes a
larger government administrative entity than “polling place,” and that
a polling place is a part of a jurisdiction. HAVA’s assigned responsi-
bilities to jurisdictions demonstrate that a jurisdiction is a regularly
functioning unit of government that contains actors with day-to-day
responsibility for election administration and occupies a place some-
where between the state and the polling place.28 “Polling place,” more
specifically, is used throughout the statute to refer to particular physi-
cal locations where voting takes place, not to a unit of government.2?

24. See, e.g., Ga CoDE ANN. § 21-2-2(28) (2006); 10 ILL. Comp. STAT. 5/1-3(13);
MicH. Comp. Laws ANN. § 168.654 (West 2005); NeB. Rev. Stat. § 32-114 (2005);
Onio Rev. CopE AnN. § 3501.01(Q) (West 2006); 25 Pa. StTaT. AnN. § 2602(g)
(2006); TenN. CopE ANN. § 2-1-104(18) (2005); Va. Cope AnN. § 24.2-101 (2003).

25. See, e.g., Onio Rev. Cope Ann. § 3501.01(R) (West 1994) (defining “polling
place”).

26. See, e.g., Onio Rev. CopeE ANN. §3501.01(Q) (West 1994) (defining
“precinct”).

27. See id.

28. See, e.g., HAVA § 303(d)(1)(B), 42 U.S.C. § 15483(d)(1)(B) (Supp. IIT 2005)
(“State or jurisdiction” may apply to federal Election Assistance Commission for
waiver of certain effective dates); § 301(c) (“State or jurisdiction” not prohibited from
using certain voting systems); § 302(d) (each “State and jurisdiction” must comply
with provisional balloting provisions by January 1, 2004); § 303(b)(1)(A) (procedures
for those “register{ing] to vote in a jurisdiction” by mail); § 303(b)(1)(B)(ii) (proce-
dures for voters casting their ballots for the first time in “an election in the jurisdic-
tion”); § 254(c)(2) (criminal liability for “State or other jurisdiction™).

29. See, e.g., § 241(b)(5) (accessibility of “polling places™); § 241(b)(18) (informa-
tion on “location or time of operation of a polling place™).
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2006] TRAPPED BY PRECINCTS? 139

A plain reading of the entire statute is consistent with this hierarchy,
with the state sitting at the top, polling place occupying the bottom,
and jurisdiction somewhere in the middle. Thus, there is intra-textual
consistency.>0

Should there be inter-textual consistency as well? As the courts’
varied interpretations of the statute show,3! the answer is yes. The
most analogous federal voting statute is the National Voter Registra-
tion Act of 1993 (NVRA), which regulates other aspects of federal
election administration.3> The NVRA explicitly equates a “registrar’s
jurisdiction” with the political unit of government that maintains voter
registration.>3> But at least one court rejected the applicability of the
NVRA'’s definition of jurisdiction to the term as it appears in HAVA,
finding no “compelling reason” to do so.34

The question of inter-textual consistency is compounded by the
fact that, unlike other forms of legislation, modern federal regulation
of elections has been an episodic, infrequent, and evolving process. It
began in earnest with the Voting Rights Act in 196533 (and its expan-
sion in 19753%), the enactment of the Uniformed and Overseas Citi-
zens Absentee Voting Act in 1986,37 the NVRA in 1993, and finally
HAVA in 2002. In this unusually sensitive area of law, the NVRA is
highly relevant to understanding HAVA. It seems that seldom does
Congress amend preexisting voting statutes to address new challenges,
as often happens with legislation in other areas. Rather, it would ap-
pear that voting statutes are more typically complemented by later
statutes.?® Considering all voting statutes collectively is thus essential

30. See generally EskrIDGE, FRICKEY & GARRETT, supra note 21, at 272, 291-92
(“the preferred meaning of a provision is the one consistent with the rest of the statute
and statutory scheme”).

31. See infra Part V.

32. 42 US.C. §§ 1973gg to gg-10 (2000).

33. See § 1973gg-6(j).

34. See Sandusky County Democratic Party v. Blackwell, 387 F.3d 565, 574-75 &
n.4 (6th Cir. 2004).

35. Pub. L. No. 89-110, 79 Stat. 437 (1965) (codified as amended at 42 U.S.C.
§8 1973 to 1973bb-1 (2000)).

36. Pub. L. No. 94-73, 89 Stat. 400 (1975) (codified as amended at 42 U.S.C.
§8§ 1973 to 1973bb-1 (2000)).

37. Pub. L. No. 99-410, 100 Stat. 924 (1986) (codified as amended at 42 U.S.C.
§8§ 1973ff to ff-6 (2000)).

38. In contrast, an example of a federal voting statute itself that has been amended
is the Voting Rights Act of 1965, whose central purpose—enforcing the Fifteenth
Amendment and eliminating discriminatory election practices—has remained con-
stant since 1965 but has been extended to include, most notably, language minority
citizens. See Pub. L. No. 94-73, 89 Stat. 400, 401-02 (1975) (codified as amended at
42 U.S.C. § 1973b(f) (2000); Tucker, supra note 9, at 207-11, 21422 (describing
evolution of the Voting Rights Act’s application to language minority citizens).
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140 LEGISLATION AND PUBLIC POLICY [Vol. 10:133

in interpreting any one of them. Given that the NVRA contains the
only congressional attempt to elaborate on the meaning of “jurisdic-
tion,” courts should not interpret HAVA’s later draftsmanship as
equivalent with congressional intent for a contradictory meaning. But
here, incorporation of the NVRA definition, while most helpful to un-
derstanding section 302(a), is not essential. Recognition that “juris-
diction” is something geographically bigger than a precinct, and more
governmental in nature, is enough.

B. The Development and Purpose of Precincts

Before determining the correct interpretation of HAVA regarding
out-of-precinct provisional balloting, we must address whether the ex-
isting structure of precincts can be justified on its own terms, irrespec-
tive of the availability of provisional ballots. Precincts were initially
created to make voting easier for voters,3® but the current manner of
defining and delineating precincts may have turned that justification
on its head by replacing it with a standard that values ease for election
administrators. The lack of public debate as to how to define pre-
cincts, without unwittingly creating barriers to voters, has contributed
to arbitrary and conflicting notions of how to define precincts.

At the beginning of the country’s history, most voters had to
travel to their county seats to vote (except in New England, where
voting was organized on a township basis).4® To travel to the county
seat could require traveling ten to twenty-five miles.#! As early as
1748, Orange County, New York established two polling places be-
cause of the difficulty of crossing the mountains that intersected the
county.4? Similar travel concerns induced Pennsylvania to subdivide
counties into districts and to provide separate polling places for each
district.4®> After the Revolution began, individual states continued to
create multiple voting sites within counties. In 1778, New York made
voting more convenient by declaring that voting would occur “not by
counties but by boroughs, towns, manors, districts, and precincts.”*4
New Jersey, which had only one voting site per county before 1776,

39. See discussion infra Part IILA.

40. RoBerT J. DINKIN, VOTING IN REVOLUTIONARY AMERICA: A STUDY OF ELEC-
TIONS IN THE ORIGINAL THIRTEEN STATES, 1776-1789, at 96-98, 133 (1982).

41. Id. at 97.

42. Cortlandt F. Bishop, History of Elections in the American Colonies, in 3 STUD-
1es IN History, EcoNomics & PusrLic Law 1, 109 (Univ. Faculty of Pol. Sci. of
Columbia Coll. ed., 1893).

43. See id. at 172.

44. DiINkiN, supra note 40, at 97.
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2006] TRAPPED BY PRECINCTS? 141

had fifty-three for its thirteen counties by 1788.45 Similarly, by 1785,
Pennsylvania had fifty-two voting sites for its eleven counties.*6

Use of residency within a precinct itself was a constraint on vot-
ing. In 1860 there were thirty-four states, but only three—Kentucky, -
Minnesota, and Pennsylvania—had minimum residence requirements
for “election districts” below the county, town, or parish level.4”
Other states had precinct structures, but not residence requirements,
and even mechanisms for voting out-of-precinct. Specifically, quoting
from the records of contested congressional elections, Richard Bensel
reported that, in many states, people could still vote in state races,
such as for governor, if they were temporarily outside of their pre-
cinct, but could vote in all races if within their home precinct.#® So,
for example, “[i]f he were still within his home congressional district,
he could also vote for congressman, and so forth.”4?

Compounding the operational role of precincts was the evolution
of voter registration. While it began as early as 1800 in Massachu-
setts5¢ and shortly thereafter in other New England states,3' most
states did not develop registration systems until after the Civil War.52
Before the 1870s, “men who sought to vote were not obliged to take
any steps to establish their eligibility prior to election day. They sim-
ply showed up at the polls with whatever documentary proofs (or wit-
nesses) that might be necessary.”>® But after the Civil War, election
fraud became common, and the individual states concluded that regis-

45. Id. at 97. Nevertheless, the precinct polling place was not always convenient.
Richard Bensel noted that the polling place in one New Mexico precinct was appar-
ently chosen because it was in the exact center of the precinct—even though no one
lived within two and a half miles and the site had no buildings. A shed had to be built
to hold the election. RicHARD FrRANKLIN BENSEL, THE AMERICAN BaLLoT Box IN
THE MID-NINETEENTH CENTURY 207 (2004).

46. DINKIN, supra note 40, at 97.

47. See Kirk H. PorTER, A HISTORY OF SUFFRAGE IN THE UNITED STATES 148
tbL.III (Greenwood Press 1969) (1918). These residency requirements were low, how-
ever: Kentucky required residency of sixty days, Minnesota thirty, and Pennsylvania
ten. Id.

48. BENSEL, supra note 45, at 166-67.

49. Id

50. JosepH P. Harris, REGISTRATION OF VOTERS IN THE UNITED STATES 65 & n.1
(Inst. for Gov’t Research, Studies in Admin. Study No. 23, 1929) [hereinafter HARR1s,
REGISTRATION OF VOTERS] (citing Acts and Laws of Massachusetts, 1800, Ch. 74).
See also ALEXANDER KEyssar, THE RIGHT To VoTE: THE CONTESTED HISTORY OF
DeMocracy IN THE UNITED STATES 65 (2000) (noting that concern about transients
spurred early interest in formal systems of voter registration).

51. See HaRris, REGISTRATION OF VOTERS, supra note 50, at 65.

52. Id. at 72; KEYSSAR, supra note 50, at 151-52.

53. Kevssar, supra note 50, at 151.
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142 LEGISLATION AND PUBLIC POLICY [Vol. 10:133

tration had become a necessity.>* By World War I, most states had
adopted formal voter registration systems®> to reduce fraud and con-
flicts at the polls on election day.

As registration systems became a fixture of election administra-
tion, some communities, concerned about rising fraud, opted for the
registration process to be conducted periodically at the precinct level,
where ‘“the precinct election board was a law unto itself,” rather than
have permanent registration.’® The periodic requirement to re-register
all voters was designed to completely clean the register of people who
had moved or died.>” The results often fell short of expectations,
however, because precinct boards failed to purge the lists of such
changes adequately3® and also because, in an environment of uncoor-
dinated precinct-based lists, the lists could easily be padded by organ-
ized squads traveling from precinct to precinct to register.>® Not
surprisingly, fraudulent voting remained relatively easy, particularly
since many states had not yet adopted signature verification of voters
at the polls to permit positive identification of each voter.5°

To cure the failings of periodic precinct-based registration, many
states moved to permanent registration, under which a person remains
registered “for as long as he continues to reside at the same address.”s!
The responsibility for vpdating the lists according to death records,
transfers based on voters’ requests, changes in postal or utility ser-
vices, failure to vote, and, frequently, house-to-house verifications

54. See BENSEL, supra note 45, at 139-40. The fraud occurred mostly in tightly-
spaced urban precincts, where a voter could go to numerous precincts anonymously.
Id. Without lists, a voter could even vote multiple times at the same precinct, some-
times with the cooperation of sympathetic officials controlling the precinct. See id. at
157.

55. See Kevssar, supra note 50, at 152. See also Josepn P. Harris, ELEcTION
ADMINISTRATION IN THE UNiTED STATES 18-20 (Inst. for Gov’t Research, Studies in
Admin. Study No. 27, 1934) (describing trends in voter registration laws after the
Civil War and through the early twentieth century) [hereinafter Harris, ELECTION
ADMINISTRATION]; HARRIS, REGISTRATION OF VOTERS, supra note 50, at 72-89 (pro-
viding a detailed discussion of the adoption of registration in New York, Penn-
sylvania, Illinois, and Indiana as typical of the process and politics); BENSEL, supra
note 45, at xv n.13. (noting that registration could not take hold until the development
of “the systematic identification of residence (e.g., numbers on houses) and clearly
legible records (e.g., widespread adoption of the typewriter)”).

56. See Harris, REGISTRATION OF VOTERS, supra note 50, at 4, 96-103.

57. See id. at 17, 24.

58. Id. at 12.

59. See id. at 11.

60. See id. at 15 (noting that signature verification was highly effective in the states
that adopted it).

61. Id. at 16-18.
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shifted from precinct officials to the city or county central office.62
This shift to permanent registration minimized the activities of any
precinct-based government entities except on election day.

In sum, the purpose of precincts was to make access to the polls
easier for voters. However, with multiple voting sites came the in-
creased risk of fraud, including voting more than once and voting in
elections for which the voter was not qualified to vote.

C. Current Precinct Structure

With this history in mind, we now address whether contemporary
precincts are reasonably sized. To answer this question, we compiled
data on precincts for each of the fifty states plus the District of Colum-
bia. The analysis that follows points out questions about precinct size
both in terms of people per precinct and, as importantly, area per pre-
cinct. Area per precinct is central to the question of likelihood of vot-
ing out-of-precinct: the larger the area, the lower the probability that
voters will vote out-of-precinct. Area per precinct also affects shifting
precinct lines and the need for provisional balloting.

Table 1 presents statewide data for the 2004 election, showing
the population density of the state, the total number of precincts, the
population per precinct, and the area per precinct.> We recognize the
inherent imprecision in making comparisons of one state to another;
each has its own population distribution within its borders, its own
level of concentration in one or more large cities, its own amount of
uninhabitable land, and its own unique transportation network either
encouraging or discouraging urban concentration.

Nonetheless, one can wonder why two neighboring states—Ohio
and Pennsylvania—have approximately the same population, area,
and population density, yet have average precinct sizes of 3.9 and 4.9
square miles respectively. Indeed, one would expect Pennsylvania,
the state with slightly higher density, to have the smaller precinct size,

62. Seeid. at 17, 52-60, 207-13. For a list of the twenty-nine states that had per-
manent registration in 1929 and the eighteen states still using periodic registration
(including the frequency of required new registration), see id. at 97-99. By 1934, five
additional states had shifted to permanent registration. See HaRrr1s, ELECTION ADMIN-
ISTRATION, supra note 55, at 22.

63. See infra Table 1. Our survey found that, nationally, there were 184,633 pre-
cincts in the 2004 election. Election Data Services (EDS) calculated a similar number
(185,994). See EAC SurVEY, supra note 17, at 13-2. EDS explained that the Elec-
tion Assistance Commission’s 2004 survey, infra note 210, had a smaller number
(174,252) because of the failure of Connecticut, New Hampshire, and Pennsylvania to
respond. Id. Some of the differences are likely explained by disparate treatment in
the underlying data with regard to precincts used for early voting and for absentee
voters.
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yet it does not. Similarly, Connecticut is about half the size of neigh-
boring Massachusetts in both area and population, so the two states’
population densities are similar (630.3 and 609.8 people per square
mile). Yet Connecticut’s average precinct size is 7.2 square miles,
while Massachusetts’s is 4.9 square miles. Even rural states like Ar-
kansas and Iowa, which have similar population densities, have com-
parable discrepancies regarding precinct size (19.7 and 28.3 square
miles).
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A review of the table also reveals the distinct range of state-to-
state differences in total population per precinct. The rates, which do
not consider non-voting age population, inactive voters, or recent
voter turnout, range from a high of 4,543 people per precinct in Con-
necticut to a low of 778 people per precinct in Wisconsin. The per
precinct numbers would be significantly smaller if measured in terms
of voting age population, active voters, or recent voter turnout, and
many factors can help to create the differences across states. The most
important factor in creating differences among states may be data de-
viations created by the various states’ differing statutory definitions
for what constitutes a precinct. For instance, Kansas has many pre-
cincts in which no people live but are nonetheless required because of
the way that Kansas geographically defines a precinct.5* Despite these
inconsistencies, we can make the very basic conclusion that the wide
range in number of people assigned to a precinct seems to have little
to do with the most administratively efficient number of people to
assign to a precinct.

To adjust for problems in using statewide data, we also examined
data for the most populous counties, or “urbanized areas,” in each
state.5> In Table 2, looking at comparable urbanized counties, there
appears to be some congruity, but wide disparities still exist. Denver
County, Colorado and Bergen County, New Jersey have relatively
similar population densities and precinct sizes, with 1,318 and 1,318
people per precinct. But Milwaukee County, Wisconsin, which has a
similar population density as Bergen County and Denver County, has
a precinct area and precinct population twice the size of theirs. New
York City (treating all five of its counties as one unit) is by far the
most densely populated “county” in the country, with a population
density of 26,227 people per square mile. Philadelphia County—the
next most densely populated—has only forty percent the density of
New York City, with 10,890 people per square mile. Yet both have an
assigned 0.1 square mile per precinct. New York City has a popula-
tion per precinct of 1,338, while Philadelphia’s is only 875. The Dis-

64. See Kan. STAT. ANN. § 25-26202(a) (2000) (“Each election precinct shall be
composed of contiguous and compact areas having clearly observable boundaries us-
ing visible ground features.”) This definition mandates the creation of precincts based
on geography, not population. The data shown in the table for Kansas ignore those
precincts, reporting instead on actual polling places. Other states may have similar
requirements that are not compensated for in the data reported by the states to us.

65. See infra Table 2. The Census Bureau defines an urbanized area as “a central
place(s) and adjacent territory with a general population density of at least 1,000 peo-
ple per square mile of land area that together have a minimum residential population
of at least 50,000 people.” U.S. Census Bureau, U.S. Census 2000 Glossary, http:/
factfinder.census.gov/home/en/epss/glossary_u.html (last visited Jan. 22, 2007).
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trict of Columbia has a population density comparable to
Philadelphia’s, yet uses precincts of 0.5 square miles and 4,083 people
per precinct. Illinois’s Cook County (Chicago) has a population den-
sity of 5,631.3 people per square mile yet has precincts of 1,041 peo-
ple and 0.2 square miles per precinct. Cook County’s precincts seem
too small when compared to New York City, let alone the District of
Columbia.

Imaged with the Permission of N.Y.U. Journal of Iegislation and Public Policy
HeinOnline -- 10 N.Y.U. J. Legis. & Pub. Pol'y 149 2006-2007



133

[Vol. 10

LEGISLATION AND PUBLIC POLICY

150

adpuquie) Ly 9380t iy £SLL T8 T8 T9%'1 XISAAPPIN SNISIYILSSE]N
d[qe[IBAE JON 1'T T6'E SE€T 6198°1 S6v 1£9°126 Aiswodwon puejArepy
puepirod £el EVE'Y €9 €LTE 9¢8 T9'ELT pugIaquiny Qurey
SUBIH( MIN 0 £00°'l (444 9'LYS'T 181 SIII9v SueslI0 BuRISINOT]
AAASMOT] 80 18€°1 90¢ €618 S3¢ £06'869 uosJajyof Ayomuay
Jed puelaAQ [ L61'1 Sty L1v0'l Ly 768°96v uosuyof sesuey
SAUIOIA Sa(] 1'¢ €61°T €81 €169 0LS 1£0'76€ ¥jod emo|
stjodeuerpuy 0 £v6 v16 v9LI'T 96¢ Ly8°198 uoLIe euerpuf
oeaty) sapnjouj 4\ 101 SIS £1£9°C 9¥6 S9I'LTE'S 100D stout|[
asiog V'8 099°C STl (4953 SSO'1 SvsTee epy oyep|
n[roucH 87 Svi'y L1z €66¥°1 009 795668 nnjouoq femeH
uepy 9l 089'C 8t¢ €TIL'T 6CS 208°506 uojng 181020
TRl 9T (4N 6vL LTIT'] S6'l PIL'8SE'T ope(-Twely EpLoLq
'2'q ‘uojButysepy 0 €80'v wl 9'€05°6 19 0TL'6LS swes elquinjoy jo msia
uorBunupm v 90L'1 4019 ULt 9Ty 8TL'BIS apsed maN AleaeRq
uoda3pug Jjqe|leAe JON aqejieae 10N dlqejleAe 10N 90vH'l 979 618°106 PRy LLSHEEL D)
JaauaQq 0 81€'1 wy 6€£9'E €61 166'SSS Joaus(] 0peIo[o)
sapa8uy so7 sopnpau| 60 §S1°T 09't LT'T 090't I€E°L16°6 s3[a8uy sor] Bluojife)
300y oM 8'S 9L PEl L'ELY 1LL 877'S9¢ Biseind sesuery
XIuaoyq L'g LOEE 8501 108¢ Y0T'6 L3S86Y'E edoole TUOZHY
ageloyouy £l £0£'T 611 Y191 869'1 190'%LT ogesoyouy eXSElY
weyduuug 6S 708'€ 881 9'16S (AN 891'859 uosiayjar eureqely
s+ QU0 (1w *bs sad) g ad §(v007) (' bs (urbs) 4007 ‘1 LInf +(dod 100z aeg
ul A1) jeduug UG 1d uongndog SPUALY 1d) Lysuaq funo) parewsd) *1$3 uo paseq)
BAIY 3TRIAY aderaay Jo JdquinN uopendog Jo BIY uopnendog £yuno) jsadae]

Bl PUPA LHuno)) snojndog SO

VLV(] LONIDEYJ ALNNOD SNOTNOJ LSO

7 aiav],

slation and Public Policy

50 2006-2007

g

f N.Y.U. Journal of Le

18S10N O
HeinOnline -- 10 N.Y.U. J. Legis. & Pub. Pal'y

ith the Perm

Imaged w



TRAPPED BY PRECINCTS? 151

2006]

siydwapy Le 0T°E £8¢ ¥00C°1 SSL L8906 Aqrous 9IsSAUUI,
s[[eq xnolg L1l 8LT'T 69 €61 608 8C1°LS! eyeyIUUuIN ejoqE(Q \PNog
IIAuRID 8¢S 6v6C 9¢l £908 6L 610'10¥ [[IAU3ID eufjoe) ynog
dudplaoid [4! 888°1 ore TSl (484 vL8' 19 a3udpirolg pue[s] apoyy
erydjape(iyd 10 SL8 789°1 T'868°01 Sel SSTILY'] eiydioperiud elueA[Asuuad
[rew £q 9104
- ajqesrjdde 10N 14 uoSa1p
A ewoyeO \&4 €0€°C S6T ¥'866 60L 86Y'6L9 Bwoye 0 Bwoyei0
PUTRAID €0 6£6 9EP*1 S'S¥6'T 8t LVO'6YE' edoyedn) oo
o3y 667 961°C 65 vEL 99L°1 £85°671 sse) eoyeq yuoN
moprey) 8T 80 681 I'¥9%°1 LTS €LS'ILL Sanquoppapy eutjore) yuUoN
(sanunood ¢)
AuD 104 MoN 10 8€€°1 1019 0°€TP'9T 60¢ 90L'Y91°8 AnD o moN HOA MON
anbranbnqry v S61°1 96v 7808 991°1 8€S°768 ofjijewsog ODIXIN MON
Ao weunwop oN 144 6191 LSS 9ES8E 14X SPL'106 uadsog Kosiop maN
EnyseN 891 199°L [43 LvSy 9L8 SSE'86E y8nosogs{iiH anysdurep| manN
sedap se] 9L (419 W'l $'80C 116°L YTS'8YY'l e epeAIN
eyewo 01 1yl 1¥€ 8ESH'l £33 £0C' 18 se[gnoq eYseIqaN
ssulg [4:13 ¥56°1 69 1Y S€9°T 908'vE1 QUOISMO[[IA BUBIUON
D funod
SIno 1S sapnaxy 'l 660°T 08y L'€86'1 80S €L LOO'T snoq 1§ LNOoSSIN
uosyoef '8 w0or'T P01 S'L8T 698 8T8°6YT SPUTH 1ddisstssIN
stjodeauuipy £l 09T 0cy §010'T LSS 99861 1°1 uidouuoy BI0SOUUIA
nonaQ S0 189°1 861'1 86LT'E ¥19 1LL'€10°T aukepm ue3igdIN
ssAlUN0) (1t “bs 1od) pupdlyg 1ad §(roo7) (v -bs $(rurbs) Hp00z ‘1 Anr »("dod 007 Ae)s
ur A1) [edpuiig JouALg Jad uonendog [IRIITREA R Jad) fusuaq funo) pajewn)sa) *JS3 U0 paseq)
BAIY 3BIAY aderaay JO JaquinN uonendog jo vy uone[ndog fyunoy) 1sadae

eeq pupald Ljuno)) snopndog IS0\

slation and Public Policy

51 2006-2007

8

f N.Y.U. Journal of Le

1SS10n O

HeinOnline -- 10 N.Y.U. J. Legis. & Pub. Pal'y

ith the Perm

Imaged w



133

[Vol. 10

LEGISLATION AND PUBLIC POLICY

152

+9s5ud ut 1snf ammonns 1outoaxd suteiureus nq [rew £q 210 2)9dwios st uoSaIQ Li

“Auto fediound ayy se pasn sem Jeas AlunoD) iy deuresn/sanunodyss[yo/=areidwa R A1uno) e puLi=uonass; wyo-are|duia | Bio-ooeu mmm:dny 18 I[qE[rEAR D1Isqam QYN WOLJ USYE) BIECT s

“Katj04 o1y pue uoneisi3o Jo [eusnof AJISISAINN HOA MON SUI YN 3[Y UO ‘SmIIAIUL [euosiad pue saisqam uo paseq sioyine Aq pafidwod weq §

‘uryo-d /SOIIUNOD/SI| 1 JO/ [dwo 1 2pAluno) e puld=uonoag; wyd-aeidws  /310°0oeu mmm//:dny 12 3qe[ivAR ‘S3UN0Y JO UOMITIOSSY [BUOHBN WOI) uaye: eie(] +
P
Uy’ 10-$00Z.LSH-OD/sonunodasadod/aod snsuad -mmmy/:dny 18 ajqejieae ‘neasng snsua) ‘§'() WO ULl vIE( 4
suuskoy) £ 99°1 8¢ [} 989'C €£0°¢8 oluerery Suiwokpm
MEM[IA 80 1S6'C vig 9'678'€ we $9L'926 A Nem[IN UISUOSSIM,
uosapreyny 6v $90°1 €81 6'S1T €06 1¥6'v61 eymeuey BIIBIIA 1590
amess 80 089 919°C 9¢8 174 ¥4 OPL'LLLT Fury uoiduiyse
A Jueurwop oN Ll ove'y %4 SIEST 96¢ 881°700°1 Xepneq LUUERITN
amonns
wuasd ou
- oqeorjdde 10N JUOULIDA
A1 e Ies 0l 0zE'l 80L $'89Z°1 LEL 8€8'VES e Nes yein
uoIsnoH 6’1 886°¢ €l6 6'S01°C 6TL1 PITIY9'E SueH SexaL
sxAIUNOY) (‘' *bs 1ad) PuPsld Jad §(v007) (1w bs $(turbs) P00z ‘v Lof «(dod pgoz g
ur A1) jedourig PupPdLg 1ad uopendog SPUPIG Jad) LysuaQq funo) pajewinsa) *153 U0 paseq)
BAIY 3FBIAY aduroay Jo Jpquny uoyendog 10 BAAY uoneindog fHuno) isadaey

Ble( JPuRAg Kuno)) snopndod I1SOJA

slation and Public Policy

52 2006-2007

g

f N.Y.U. Journal of Le

1SS10n O

HeinOnline -- 10 N.Y.U. J. Legis. & Pub. Pal'y

ith the Perm

Imaged w



2006] TRAPPED BY PRECINCTS? 153

Looking at populous counties with slightly lower densities,
Fulton County, Georgia (Atlanta), Honolulu County (Hawaii), Meck-
lenburg County, North Carolina (Charlotte), and Providence County,
Rhode Island are all close in terms of density. Yet Fulton County’s
precincts average 2,680 people and 1.6 miles, Providence County’s
average 1,888 people and 1.2 square miles, and Honolulu County’s
and Mecklenburg County’s average about 4,100 people and 2.8 miles.
There are even discrepancies in rural counties. Jefferson County, Ala-
bama and Bernalillo County, New Mexico are comparable, with densi-
ties of 591.6 people and 508.2 respectively. Yet the Alabama
county’s precincts have 3,502 people and 5.9 square miles, while the
New Mexico county has 1,195 people and 2.4 square miles per pre-
cinct. Clearly the mileage footprints should be reversed, and the pre-
cinct population for the New Mexico county seems small.

We ran one more test to learn if there was any consistency within
individual states. Table 3 shows those results. Because many states
have only one or two major metropolitan areas, it is difficult to pick
two counties within a state that have comparable populations, areas,
and population densities. The pairings generally show those with the
closest fits. Of the seventeen pairs shown, eleven are relatively close
in average precinct area, while six—those in Mississippi, Missouri,
Nebraska, South Carolina, Tennessee, and Virginia—are noticeably
out of alignment. These six pairings suggest conflicting views be-
tween the counties paired as to the correct number of people to assign
to a precinct. Such intrastate comparisons raise questions of uniform
treatment by a state of its voters and of possible equal protection is-
sues. It seems that leaving precinct determination decisions to indi-
vidual counties opens the door to legally significant disparities.¢

66. See Stewart v. Blackwell, 444 F.3d 843, 869-70 (6th Cir. 2006), vacated as
moot by Stewart v. Blackwell, No. 05-3044, 2007 WL 77853 (6th Cir. Jan. 12, 2007).
(finding equal protection violations where Ohio counties used different types of vot-
ing machines).
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The inconsistent treatment of precincts also shows states’ statu-
tory limitations on the number of persons per precinct. Of the fifty
states and the District of Columbia, most have a maximum number of
individuals that can be assigned to an individual precinct, and some
have minimum number as well. But a substantial minority—twenty-
three—have no maximum figure. Of those that do have a maximum,
the terms of reference vary. Some are set in terms of total population,
some in terms of registered voters, some in terms of active voters, and
some in terms of votes cast in the last general election.5? Some states
have maxima differentiating between urban and rural counties.®® Cog-
nizant of those comparative issues, the range is from [llinois’s maxi-
mum (in highly urban areas) of 800 voters to Tennessee’s and
Virginia’s uniform statewide maxima of 5,000 registered voters.

While each state presumably established its figure with some no-
tion of administrative efficiency and voter travel time, there is no clear
reason why the states have come to such widely disparate conclusions.
We make no definitive conclusions from these data, and we leave to
the demographers more rigorous study. But the hodgepodge of data
presented in these tables establishes the absence of rational state or
county principles for creating precincts.

The origin of many state precinct limits may, in fact, be historical
artifacts tied to the earlier era when most of the country used lever
machines, and there were estimates of how many voters could be
processed on each lever machine on election day.® We need not re-

67. See infra Appendix (table listing state statutory precinct requirements). Cur-
rently, twenty-seven states have a maximum population for precincts mandated by
statute. Id. Twenty-three states have no maximum and Wyoming can be read as
having no maximum since population growth does not result in creation of new pre-
cincts. Id.

68. See id.

69. Some indication of the weak analytical basis for at least old maxima can be
found in a 1968 study by E.S. Savas. Savas, working with colleagues from the River-
side Research Institute, developed a computer model for drawing New York City
election districts efficiently, given the state law constraints on the maximum number
of voters per election district and the maximum number of voters per lever voting
machine. See E.S. Savas, A Computer-Based System for Forming Efficient Election
Districts, 19 OperaTIONS REs. 135 (1971). Prior to the 1957 advent of permanent
registration in New York, the City Board of Elections would redraw the election dis-
trict lines every year. Id. at 136. With permanent registration and the apparent lack
of time to redistrict, the Board of Elections often added a second voting machine
rather than changing the district lines. Id. As for the state maxima, at that time the
law had an upper limit of voters per election district of 750 for one-machine districts
and 1,050 for two-machine districts. /d. at 149. Savas noted that “[t]aken together,
this is a strange pair of limits. It is much more logical that the latter be twice the
former, which would tend to equalize the delays for all voters, regardless of whether
they are assigned to one-machine or two-machine districts.” Id. at 149-50. He
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view in detail this theory; tracing this history is beyond the scope of
this paper. It is enough that we point out the lack of obvious analyti-
cal support.

D. Criticisms of the Precinct Structure

In 1934, Joseph Harris offered a number of criticisms of the
states’ precinct structures, many of which are still valid today.”® One
was that precinct size varied widely from state to state not because of
differences among jurisdictions, but simply “due to custom and to
state law.”7! Harris also concluded that some states capped the num-
ber of voters per precinct at unreasonably low levels. He argued that:

The great variation in the number of voters to the precinct author-

ized by the state laws indicates in itself that such provisions are

unwise. If the precinct officers of Massachusetts are able to take

care of two thousand voters, there can be no justification for state
laws restricting the number of voters to the precinct to two hundred

in California, two hundred and fifty in Indiana, three hundred in

Washington, Oregon, Nebraska, and Colorado, and so on.”?

Harris pointed out that small precincts probably made sense in
the early nineteenth century, when there were few large cities and
primitive transportation.”> However, when Harris published his study
in 1934, he noted that many Canadian cities had created election dis-
tricts with as many as five thousand registered voters.”* Harris argued
that election districts in the United States should similarly be in-
creased in size.”> The low limits on voters-per-precinct made little
sense given data showing that only about half of a precinct’s voters
would show up to vote.”¢

Harris was not suggesting that the maximum voter caps be raised.
Rather, he believed that there should be no maximum caps, just a min-
imum floor of four hundred voters for precincts in cities.”” Removing
the maximum caps would give local officials more discretion in de-

thought the standards should be changed to 600 and 1,200, noting that queuing theory
suggested that a two-machine district could accommodate even more than twice as
many voters, with equal waiting times. Id. at 150.

70. See Harris, ELECTION ADMINISTRATION, supra note 55.

71. Id. at 207.

72. Id. at 208.

73. Id. at 9-10.

74. Id. at 211.

75. Id.

76. Id. at 208-09.

77. Id. at 41.
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signing precincts.”® Additionally, Harris argued that larger precincts
would result in cost savings through efficiencies, including more pro-
ductive poll workers and fewer rented polling places, as he found pre-
cinct size to be “unquestionably the most important factor determining
the cost of elections.””® Larger precincts also would be less suscepti-
ble to alterations that would require moving the polling place from one
year to the next, thereby reducing voter uncertainty as to where to go
to vote each year.80 Harris further believed that larger polling places
would have greater quality control, because they could be staffed with
a responsible person from the central elections office and thus run
under more strict supervision.8!

Finally, Harris did not believe that increasing the size of precincts
would greatly inconvenience voters, because “[plaved streets, im-
proved transportation, and the universal use of the automobile have
relieved the necessity for small precincts.”®2 Indeed, he noted that in
many cities multiple precincts already were located in the same pol-
ling place.®3

111.
ProvisioNaL VoOTING: THE IDEA AND
1ITS IMPLEMENTATION

The right to a provisional voting ballot and the requirement for
computerized statewide voter registration lists are centerpiece reforms
of HAVA 8¢ Because Congress sought to eliminate the chaos and
strife regarding disputed registrations at the polling place, HAVA
guarantees that every voter encountering eligibility questions has the

78. Id. The recommendation that precincts be limited by minimum figures and not
maxima had previously been published by the Committee on Election Administration
of the National Municipal League, of which Harris was a member. Id. at 24. Alexan-
der Keyssar went even further in his critique of small precincts, finding nefarious
intent in some historical instances: “[A]lthough justified as a means of insuring that
election judges would be familiar with their constituents, the creation of tiny precincts
meant that anyone who moved even a few blocks was likely to have to register again
and meet a new thirty-day residency requirement.” KEYssaRr, supra note 50, at 154.
For a listing of the precinct residency time requirements from 1870-1923, see id. at
380-88 tbl.A.14.

79. See Harris, ELECTION ADMINISTRATION, supra note 55, at 209-10.

80. Id. at 213.

81. Id. at 42.

82. Id. See also id. at 212-13. Harris officially used “size” of precincts to refer to
population size, but he also discussed “size” in terms of voters having further to
travel. “Increasing the size of precincts” thus implicates an increase in both the popu-
lation per precinct and its area. See id. at 42.

83. Id. at 42-43. See also infra notes 239-42 and accompanying text.

84. See supra notes 7-10 and accompanying text.
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right to cast a provisional ballot.85 Election officials are to review
each provisional ballot after election day, research whether the person
was in fact an eligible voter, and, if so, count the ballot as valid.8¢
HAVA'’s legislative history, while limited, reinforces the importance
of provisional voting, finding that it “represents the ultimate safeguard
to ensuring a person’s right to vote.”87

The 2004 election was the first in which the HAVA provisional
ballot requirement was implemented, and the implementation was not
without difficulties. Questions and legal challenges arose as to
whether provisional ballots cast in a precinct other than the voter’s
assigned precinct should be counted. There were conflicting interpre-
tations of the Act regarding whether state law or federal law controlled
the counting of provisional ballots. We discuss below the thin provi-
sional ballot legislative history of HAVA and the litigation about pro-
visional ballots that arose in 2004.

A. Pre-HAVA Studies

The bipartisan National Commission on Federal Election Re-
form—chaired by former Presidents Gerald Ford and Jimmy Carter
(Ford-Carter Commission)—recommended in 2001 that voter registra-
tion move away from local control and be organized and administered
on a statewide basis.®® Centralization was needed in order to ensure
that voters’ registration information is updated as voters move.3® Con-
ceding that no registration system, no matter how sophisticated, will
be error-free, the Commission also recommended that provisional bal-
loting be available to all voters within the state on election day, re-
gardless of the location of their precinct or polling place.®® Both
recommendations were motivated by the same objective: that “[n]o
American qualified to vote anywhere in his or her state should be
turned away from a polling place in that state.”!

The Ford-Carter Commission then proposed a method for count-
ing provisional ballots. If, after the election, authorities concluded
that the provisional voter was eligible to vote, but voted in the wrong
jurisdiction, the ballot should not be forwarded to the correct district,
as was the practice in some states. Instead, the ballot should be ac-

85. Id.; HAVA § 302(a), 42 U.S.C. § 15482(a)(3)-(4) (Supp. III 2005).

86. § 302(a)(3)-(4).

87. H.R. Rer. No. 107-329, pt. 1, at 37 (2001). See infra Part IV.B.3.

88. See NAT’'L Comm’N oN FED. ELEcTION REFORM, TO Assure PripE & CONFI-
DENCE IN THE ELECTORAL PrOCESSs 28 (2002) [hereinafter Forp-CARTER CoMM’N].
89. Id. at 29.

90. Id. at 35-36.

91. Id. at 34.
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cepted as a limited ballot—valid only for the races the voter was eligi-
ble for at the place where the ballot was cast, such as statewide races
or the congressional district race if within the same district.92 The
Ford-Carter Commission recognized that the post-election administra-
tive effort necessary to process provisional ballots was significant
(from five or ten minutes to one hour per ballot) and would slow com-
pletion of the official election results.”®> Nevertheless, the Comimis-
sion believed that this cost was outweighed by the benefits to the
system, primarily allowing all eligible voters to vote.’* Other task
forces, made up primarily of state and local election administrators,
also recommended that all states establish provisional balloting.®>

B. HAVA

Section 302(a) of HAVA establishes that if a voter’s name “does
not appear on the official list of eligible voters for the polling place or
an election official asserts that the individual is not eligible to vote,”
the individual shall be permitted to cast a provisional ballot.°¢ Section
302(a)(2) contains the only HAVA requirements on the voter for cast-
ing the provisional ballot: the individual must affirm in writing that he
or she is both a “registered voter in the jurisdiction” and “eligible to
vote in that election.”®” However, section 302(a)(4) complicates mat-
ters by stating, “[i]f the appropriate State or local election official to
whom the ballot or voter information is transmitted . . . determines
that the individual is eligible under State law to vote, the individual’s
provisional ballot shall be counted as a vote in that election in accor-

92. Id. at 36.
93. See id.
94. See id. at 36-37.

95. See, e.g., NaT’L Task Force on ELEcTION REFORM 2000, supra note 10 (rec-
ommending that all jurisdictions adopt provisional ballots in the absence of “election
day registration or other solutions to address registration questions”), available at
http://www.electioncenter.org/publications/electionrefortreport2001.pdf; Nart'L
ComM’N oN ELECTION STANDARDS & ReEFORM, REPORT & RECOMMENDATIONS TO
ImMprOVE AMERICA’S ELEcTION SYSTEM 4, 8 (2001), available at http://www.naco.
org/Content/ContentGroups/Programs_and_Projects/Information_Technology 1/Elec-
tions1/election.pdf (recommending that states have provisional ballots that are
counted after confirmation of voter eligibility); THE CoNsTITUTION PROJECT, BUILD-
ING ConseNsus oN ELEcTioN REFORM, 8-9 (2001), available at http://www.secstate.
wa.gov/documentvault/TheConstitutionProjectBuildingConsensusonElectionReform
August2001-1023.pdf (recommending that *“voters, at a minimum, should have an op-
portunity to submit provisional ballots™).

96. HAVA § 302(a), 42 U.S.C. § 15482(a) (Supp. III 2005).
97. § 302(a)(2).

Imaged with the Permission of N.Y.U. Journal of Iegislation and Public Policy

HeinOnline -- 10 N.Y.U. J. Legis. & Pub. Pol'y 160 2006-2007



2006} TRAPPED BY PRECINCTS? 161

dance with State law.”9® This sentence is the source of the confusion
and discord over the effectiveness of the HAVA requirement.®®

There is little in the legislative history to explain why the final
provision is so written. The reporting House Committee issued an
extensive report!% to accompany the bill that it sent to the floor (H.R.
3295) on December 10, 2001.1°! But the reporting Senate Committee
did not issue a report to accompany the bill it sent to the floor (S. 565)
earlier that year.!°2 On December 19, 2001, shortly after H.R. 3295
passed the House, Senators Dodd, McConnell, and Bond introduced a
replacement to S. 565, in the form of an amendment (SA 2688), that
Senators Dodd and McConnell, as the floor managers of the debate on
the Senate floor, would offer at the outset of the debate (Managers’
Amendment).!93 The sponsors of the amendment mentioned but did
not discuss the counting portion of the provisional ballot provision at
the time of introduction.

The Managers’ Amendment, as a complete substitute for the bill
reported out of the Senate Committee on Rules and Administration,
became the basis of the bill that passed the Senate on April 11,
2002.7%¢ The House-Senate Conference Report for the final version of
HAVA was intentionally written not to elaborate on any of the bill’s
language.'95 Although individual senators made statements on the
floor at the time of consideration of the Conference Report, the House
Report is the only document representing the views of more than one
member that contains any significant explanatory substance.

98. § 302(a)4).

99. See infra Part III.C (discussing the use of provisional ballots in the 2004 elec-
tion and courts’ analysis of section 302(a)(4) prior to the election).

100. See H.R. Rep. No. 107-329, pt. 1 (2001).

101. H.R. 3295, 107th Cong. (2001).

102. S. 565, 107th Cong. (2001). The reporting of S. 565 exemplifies the difficulties
of enacting HAVA. The committee reported the bill, supported by the ten Democratic
committee members, after the nine Republican committee members boycotted the
markup session. The boycott was triggered by committee chairman Senator Dodd’s
refusal to consider S. 953, a competing measure from the committee’s ranking Repub-
lican, Senator McConnell. See Bill Swindell, Democrats Spurn GOP & Approve Vot-
ing Mandates Bill, CQ MoniTor News, Aug. 2, 2001. See also 147 Cong. REc.
S8876 (daily ed. Aug. 3, 2001) (statement of Sen. Dodd).

103. See 147 Cong. Rec. S13764-71 (daily ed. Dec. 19, 2001). See also 147 Cong.
Rec. S13682 (daily ed. Dec. 19, 2001) (statement of Sen. Dodd).

104. See 148 Cong. Rec. §713 (daily ed. Feb. 13, 2002) (statement of Sen. McCain)
(“I urge my colleagues to support the compromise amendment in the nature of a sub-
stitute to S. 565.”); id. at S2544 (daily ed. Apr. 11, 2002).

105. See infra Part 1I1.B.3.
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1. The House Version

H.R. 3295, as introduced and reported to the House, contained in
section 502(3) a requirement that the states enact legislation permit-
ting “in-precinct provisional voting by every voter who claims to be
qualified to vote in the State.”!¢ The bill did not address whether to
count a provisional ballot. The House Report that accompanied H.R.
3295, in describing section 502(3) of the bill, also delineates the re-
quirements for casting a provisional ballot as eligibility in the
precinct. 197

Although the term “in-precinct” is used in both the bill and the
report, because of its generality, the reference should be read to focus
on polling place voting, rather than literally on the question of voting
only in the correct precinct. Supporting that interpretation is the de-
tailed discussion in the report of when a provisional ballot might be
needed. The report found that there were at least eight reasons why a
person’s name might not appear on the list of qualified voters for a
precinct, almost all of which reference problems at the polling place
itself: (1) administrative errors such as oversight or misspelled names;
(2) poll workers “may not be aware that the voter is listed on a supple-
mental roster containing the names of voters who registered shortly
before the election”; (3) voters may have been “improperly removed
from the voting rolls”; (4) voters may have not received, or received
“but did not heed, a notice that their polling place had moved”; (5)
administrative agencies “that are supposed to make registration appli-
cations available to clients may improperly handle the applications or
fail to forward them to proper election officials in a timely manner”;
(6) “voters may fail to notify their registrar, or fail to re-register, after
a change of address”; (7) “well-intentioned nongovernmental organi-
zations may mishandle registration materials”; or (8) the voter may
simply have “fail[ed] to register.”108

A number of these circumstances, most notably (4)—the implied
appearance at the wrong polling place—could not be alleviated if
“precinct” were read narrowly to exclude the “polling place” meaning.
The bill as reported was passed by the full House on December 12,
2001, with no changes to the provision.109

106. H.R. 3295, 107th Cong. § 502(3) (2001).

107. H.R. Rep. No. 107-329, pt. 1, at 37 (2001) (“In-precinct provisional voting en-
ables people whose eligibility is in doubt to vote in their precinct, without having to
travel somewhere else to swear they are eligible to vote, and have their registration
verified in the days following an election.”).

108. Id. at 38.

109. 147 Cong. Rec. H9308 (daily ed. Dec. 12, 2001).
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2. The Senate Bill

As initially introduced by Senator Dodd on March 19, 2001,'!° S,
565 provided that any voter who declared himself or herself “to be
eligible to vote at a particular polling place” and whose name did not
appear on the official roll or it was otherwise asserted that the voter
was ineligible to vote at the polling place, would be able to cast a
provisional ballot after making a written affirmation of eligibility.!!!
The provisional ballot was to be “tabulated” after an appropriate offi-
cial verified the affirmation.!!? The provision did not contain any ref-
erence as to if state law would control whether or not to count the
ballot.

The Managers’ Amendment contained the same requirements for
a voter to receive and cast a provisional ballot as the enacted HAVA
provision. The voter must affirm to be registered in the jurisdiction
and eligible to vote in that election.!'> However, the Managers’
Amendment had a different rule for when to count a cast provisional
ballot. Unlike both the original Senate bill and the HAVA section
enacted after the House-Senate Conference, the Managers’ Amend-
ment stated that: “(4) If the appropriate State or local election official
to whom the ballot is transmitted . . . determines that the individual is
eligible under State law to vote in the jurisdiction, the individual’s
provisional ballot shall be counted as a vote in that election.”!'4 The
standard for counting a provisional ballot was thus eligibility in the
Jurisdiction, not necessarily in the precinct or polling place.

In his final summary of the bill before passage, Senator Dodd
described the counting standard in the following way: “The election
official then makes a determination, under state law, as to whether the
voter is eligible to vote in the jurisdiction, or not, and shall count the
ballot accordingly.”!'> He then clarified the meaning of “jurisdic-
tion”: “It is our intent that the word ‘jurisdiction,’ for the purpose of
determining whether the provisional ballot is to be counted, has the
same meaning as the term ‘registrar’s jurisdiction’ in section 8(j) of

110. See 147 Cong. Rec. §2475 (daily ed. Mar. 19, 2001) (statement of Sen. Dodd).

111. Id. Curiously, the GPO website PDF versions of the bill as introduced and as
reported on November 28, 2001 differ from the bill as set out in the Congressional
Record for March 19, 2001. The Record version does not contain the references to
the polling place. See 147 Conag. Rec. S2477 (daily ed. Mar. 19, 2001).

112. S. 565, 107th Cong. § 301(b)(4) (2001).
113. See 147 Cong. Rec. S13765 (daily ed. Dec. 19, 2001).
114. Id.

115. 148 Cong. Rec. $2534 (daily ed. Apr. 11, 2002) (statement of Sen. Dodd)
(emphasis added).
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the National Voter Registration Act.”!'¢ After Dodd spoke, no one—
in particular, neither the minority floor manager (Senator McConnell)
nor the other leading Republican spokesman (Senator Bond)—contra-
dicted Dodd’s remarks. Thus, the Senate passed the Managers’
Amendment on April 11, 2002 with the counting standard relatively
unchanged.!!?

3. The Conference Bill

The House-Senate Conference reported the final bill on October
8, 2002.1'% In the bill, the Conference Committee adopted the Sen-
ate’s version of the counting provision with two changes. It dropped
the phrase “in the jurisdiction” and added “in accordance with State
law” at the end. The corresponding conference report did not elabo-
rate on this shift in language, or indeed on any other HAVA provi-
sion.!'® The conference bill passed the House two days after the filing
of the report, without any discussion of the counting provision.!2¢

Six days after that, the Senate took up consideration of the con-
ference bill, and there was commentary on the provisional ballot pro-
vision.!2! Senator Bond, one of the managers of the bill for the
Republican minority, was the first to speak about the provision. He
said that if a vote was cast outside the jurisdiction in which the voter
was registered, it was not to be counted if state law required voting in
the jurisdiction of registration.'?? Bond next discussed registered vot-
ers showing up at the wrong polling place and the continuation of state
law provisions authorizing the poll workers to direct the voter to the
correct polling place.'?® He did not tie such redirection to the question

116. Id. at S2535. The relevant NVRA provision can be found at 42 U.S.C.
§ 1973gg-6(j) (2000). This statement was also noted by the Sixth Circuit in Sandusky
County Democratic Party v. Blackwell (Blackwell I), 339 F. Supp. 2d 975, 990 n.5
(N.D. Ohio 2004). See also infra notes 146, 193-98 and accompanying text; supra
notes 31-38 and accompanying text.

117. 148 Cona. REc. $S2544 (daily ed. Apr. 11, 2002). One difference was the inclu-
sion of the voter information language, which was designed to meet the particular
needs of provisional balloting in Michigan. See id. at S2471 (daily ed. Apr. 10,
2002).

118. H.R. Rep. No. 107-730 (2002).

119. See id. at 74-75.

120. 148 Cong. Rec. H7853-54 (daily ed. Oct. 10, 2002).

121. See generally 148 Conc. REc. S10488-10516 (daily ed. Oct. 16, 2002).

122. Id. at S10491. Senator Bond also noted that “[i]t is not the intent of the authors
to overturn State laws regarding registration or state laws regarding the jurisdiction in
which a ballot must be cast to be counted.” Id.

123. Id. Senator Bond stated:

Additionally, it is inevitable that voters will mistakenly arrive at the
wrong polling place. If it is determined by the poll workers that the voter
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of provisional ballot counting. Bond thus conceived of counting votes
cast in the correct jurisdiction, as determined by state law, but not
necessarily in the correct precinct.

Bond later continued in a dialogue with Senator McConnell, the
ranking Republican minority member of the Senate Rules Committee,
which issued the first Senate version, and also a manager of the bill.
In this dialogue, Senator Bond concurred with Senator McConnell’s
description of the counting rule:

I agree completely with the Senator’s description of this provision.

Congress has said only that voters in Federal elections should be

given a provisional ballot if they claim to be registered in a particu-

lar jurisdiction and that jurisdiction does not have the voter’s name

on the list of registered voters. The voter’s ballot will be counted

only if it is subsequently determined that the voter was in fact prop-

erly registered and eligible to vote in that jurisdiction. . . . but the

voter’s name was erroneously absent from the list of registered vot-

ers. This provision is in no way intended to require any State or

locality to allow voters to vote from any place other than the pol-

ling site where the voter is registered.!24
Most of Bond’s explanation implies that the relevant requirement is
jurisdiction, not precinct. It is only the last sentence that potentially
narrows the counting standard down to the precinct level.

Senator Dodd, the chair of the Senate Rules Committee and the
highest ranking participant in the Senate debate for the Democratic
majority, also elaborated on the counting requirement in a discussion
of a different HAVA provision—the first-time voter mail registrant
photo ID requirement.'?5 He stated that:

Any provisional ballot must be promptly verified and counted if the

individual is eligible under State law to vote in the jurisdiction.

Nothing in this conference report establishes a rule for when a pro-

visional ballot is counted or not counted. Once a provisional ballot

is cast, it is within the sole authority of the State or local election

official to determine whether or not that ballot should be counted,

according to State law. Consequently. . . if [a] voter otherwise

is registered but has been assigned to a different polling place, it is the
intent of the authors of this bill that the poll worker can direct the voter to
the correct polling place. In most States, the law is specific on the pol-
ling place where the voter is to cast his bailot. Again, this bill upholds
state law on that subject.
Id. (emphasis added). There is an ambiguity between the statement’s first two
sentences and its last two.
124. Id. at S10493 (emphasis added).
125. See HAVA § 303(b), 42 U.S.C. § 15483(b) (Supp. III 2005).
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meets the requirements as set out in State law for eligibility, the
State shall count that ballot pursuant to State law.!26
This paragraph reestablishes what is missing from the actual language
of HAVA § 302(a)(4), that the standard for counting a vote is eligibil-
ity in the jurisdiction. The remainder of the paragraph confirms that
state law controls whether a voter is eligible in the jurisdiction, even
though none of the later sentences contain the wording “in the
jurisdiction.”
Senator Dodd continued:
As I stated yesterday, nothing in this bill establishes a Federal defi-
nition of when a voter is registered or how a vote is counted. If a
challenged voter submits a provisional ballot, the State may still
determine that the voter is eligible to vote and so count that ballot
... . Whether a provisional ballot is counted or not depends solely
on State law, and the conferees clarified this by adding language in
section 302(a)(4) stating that a voter’s eligibility to vote is deter-
mined under State law.127
Even though this statement is in the context of the mail registrant pro-
vision, it still leaves the counting decision in state hands.

C. The 2004 Pre-Election Litigation Over the Provision’s Meaning

The problem of casting and counting out-of-precinct provisional
ballots incited a series of court cases in the last months of the 2004
election campaign. Various individuals and Democratic party organi-
zations filed complaints in battleground states that had announced
plans not to count such ballots, or—in more extreme circumstances—
not even to issue provisional ballots to voters who showed up in the
wrong precinct. The spate of litigation was sparked by a fear among
Democrats that Republican election administrators in the targeted bat-
tleground states, invoking state precinct voting requirements, would
improperly and unfairly deny lawfully registered voters the right to
cast a provisional ballot and to have that ballot counted.!28

Over a two-week period, from October 12-26, 2004, five differ-
ent trial courts and one appellate court weighed in on these issues.
Their opinions contained four recurrent themes: (1) the meaning of the

126. Id. at S10508 (statement of Sen. Dodd) (emphasis added).

127. Id. at S10510.

128. See, e.g., Jo Becker, Legal Battle for Presidency Underway; Lawsuits over
Election Results Pending, with Both Sides Gearing up for More, WasH. PosT, Oct.
20, 2004, at A1; Gary Martin, ‘04 Court Fight Already Is On; More than 27 Election
Lawsuits Have Been Filed in Nine States, SAN ANTONIO ExpPrEss-News, Oct. 25,
2004, at 1A; Vincent Sherry, Like 2000, 2004 Raises Issue of Disfranchisement, Voter
Fraud, WasH. INFORMER, Nov. 4-10, 2004, at 1.
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word “jurisdiction” in section 302(a); (2) whether this use of jurisdic-
tion trumps state requirements to count only provisional ballots cast in
the correct precinct; (3) the correct textual interpretation of section
302(a)(4); and (4) the importance of the various post-Conference
statements on the Senate floor. Each court used one or more of these
themes to justify its decision.

The first court decision was Hawkins v. Blunt,'2? issued on Octo-
ber 12, 2004. Hawkins was filed in a district court in Missouri shortly
after the August 3 Missouri primary, on behalf of the Missouri Demo-
cratic Party and three individual plaintiffs who cast provisional ballots
because their names were not on their polling place registers and they
had not been sent to their correct polling places under a Missouri law
that they claimed violated HAVA.!13° The court found it reasonable
and not in conflict with HAVA for a voter, under the challenged state
statute, to be directed to his or her correct polling place before being
given a provisional ballot.!3! It also found the state law reasonable
and not in conflict with HAVA in requiring that, in cases where a
voter so directed refused to go to that polling place, the voter would be
given a provisional ballot but that it need not be counted.!32 The court
concluded that “Congress did not intend to . . . require that any person
residing within one congressional district be allowed to cast a provi-
sional ballot at any polling place within that district.”'33> The court
then ruled on the portion of the statute stating that provisional ballots
cast in the wrong polling place would not be counted.!** The court
found it “troublesome when interpreted literally” that it would “totally
negate” the first three paragraphs of the statutory provision.!3> There-
fore, the reference to a “wrong polling place” must be read as limited
to when a voter is directed properly to the correct polling place but
refuses to go.'36 By limiting the reach of the Missouri statute, the
court tried to remove its ruling from the general fight over counting
wrong-precinct provisional ballots.

129. Hawkins v. Blunt, No. 04-4177-CV-C-RED, 2004 U.S. Dist. LEXIS 21512
(W.D. Mo. Oct. 12, 2004).

130. Id. at *3-4, *11-13; see also Mo. Rev. StaT. § 115.430.2 (2000 & Supp.
2005).

131. See id. at *29-33.

132. Id. at *32. See also Mo. Rev. StaT. § 115.430.2.

133. Hawkins, 2004 U.S. Dist. LEXIS 21512, at *32.

134. Mo. REv. StaT. § 115.430.4.

135. Hawkins, 2004 U.S. Dist. LEXIS 21512, at *33-34.

136. See id. at *34.
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Two days later, a district court in Ohio decided Sandusky County
Democratic Party v. Blackwell (Blackwell I).'37 The plaintiffs chal-
lenged Ohio Secretary of State Kenneth Blackwell’s Directive 2004-
33, issued on September 16, 2004.138 That directive, according to the
plaintiffs: (1) limited access to provisional ballots to only those voters
who had moved from one precinct to another, rather than providing
provisional ballots to all contested voters; (2) denied provisional bal-
lots to voters attempting to vote out-of-precinct; (3) failed to require
notifying disputed voters of their right to a provisional ballot; and (4)
required verification of the voter’s status at the polling place on elec-
tion day rather than permitting confirmation after election day.!3°

The court’s first finding, and potentially the most important and
far-reaching for future HAVA litigation, was the affirmation that
plaintiffs could avail themselves of 42 U.S.C. § 1983, a Reconstruc-
tion-era statute intended to empower newly enfranchised African-
American voters to enforce their civil rights,!40 as a private right of
action for enforcing at least the provisional voting requirement of
HAVA.#! The court went on to support the plaintiffs and to issue the
preliminary injunction.!42 The basic problem with Directive 2004-33,
the court explained, was that it merely reiterated Ohio state law that
existed before the passage of HAVA,; it had not adjusted to conform to
the requirements of HAVA.143 The judge found this particularly diffi-
cult to understand given that Secretary Blackwell had waited until
September 16, 2004, to issue the directive, almost twenty-three

137. 339 F. Supp. 2d 975 (N.D. Ohio 2004).

138. See id. at 979-80 (reprinting Directive 2004-33).

139. Id. at 981.

140. 42 U.S.C. § 1983 (2000). See also Monroe v. Pape, 365 U.S. 167, 174-77
(1960) (discussing the origins of section 1 of the Ku Klux Klan Act of April 20, 1871,
which later became § 1983); Developments in the Law: Section 1983 and Federalism,
90 Harv. L. Rev. 1137, 1141-56 (1977) (describing the background to the enactment
of § 1983).

141. See Blackwell I, 339 F. Supp. 2d at 981-87. While beyond the scope of this
paper, the availability of § 1983 to private litigants must certainly have been a shock
to those who, during the passage of HAVA, worked so hard to ensure that HAVA
itself would create no private right of action. See 148 Cong. Rec. $10505 (daily ed.
Oct. 16, 2002) (statement of Sen. Dodd) (noting that the House “simply would not
entertain” a private right of action under HAVA). Their success inadvertently created
the conditions for invoking § 1983. See 339 F. Supp. 2d at 986 (finding that state-
ments opposing a HAVA private right of action do not show intent to disallow suit but
intent not to provide a direct cause of action, opening door to § 1983 suits). It re-
mains to be seen if other provisions of HAVA will be interpreted by the courts to be
“unambiguously conferred” rights enforceable under § 1983. See id. at 981.

142. Blackwell I, 339 F. Supp. 2d at 977.
143. See id. at 988.
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months after HAVA’s enactment and just six weeks before the
election. 44

Then the court turned to the meaning of HAVA § 302(a).'4> The
court concluded that while HAVA did not define jurisdiction, Con-
gress intended it to have the same meaning as “registrar’s jurisdiction”
in the NVRA. 146

The court next addressed the counting provision, section
302(a)(4). The court did not believe it was necessary to delve into the
HAVA legislative history, because the plain text of HAVA required
counting out-of-precinct provisional ballots cast by voters validly reg-
istered in the jurisdiction (in Ohio, the county).!4” The court nonethe-
less discussed the various floor statements cited by the defendants in
support of their claim that “provisional ballots need not be allowed in
the ‘wrong’ precinct, or, if allowed, need not be counted.”!4®¢ The
court noted that, of the seven passages cited by defendants, the three
statements by Dodd said nothing about “voting in the ‘wrong’ pre-
cinct.”14 Two of the four Bond statements discussed wrong jurisdic-
tions, not wrong precincts.!>0 Of the two remaining Bond statements,
the court said that one, stating that poll workers may direct a voter to
the correct polling place, was not in conflict with HAVA because
nothing in HAVA prohibited a poll worker from informing a voter of
the voter’s correct polling place.!>! Senator Bond’s remaining state-
ment, that poll workers may refuse to allow voters to vote at a wrong
polling site, was more than offset by statements by Senators Dodd and
Durbin that a voter has an express right to cast a provisional ballot.!52

Returning to the text of section 302(a)(4), the court interpreted
the critical HAVA words “determines that the individual is eligible
under State law to vote, the individual’s provisional ballot shall be
counted as a vote in that election in accordance with State law,” as
having two independent clauses.!3* The first clause is conditional, and
the second mandates counting the ballot—even if cast out-of-precinct
but within the jurisdiction of registration—if the condition in the first

144. Id.

145. See id. at 988.

146. Id. at 990 & n.5. Here, the court cited to HAVA’s legislative history for sup-
port, in contrast to its view that it was unnecessary to turn to the legislative history to
interpret the counting provision generally. See id. at 990.

147. Id. at 991.

148. Id. at 990.

149. Id. at 991 n.7.

150. Id.

151. See id. at 991.

152. See id.

153. Id. at 992.
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clause was met. The reference to state law in the second clause pre-
served for the state the right to determine how, not whether, to count
the vote.!>* The court noted that out-of-precinct provisional ballots
were to be counted only for federal offices and not for state or local
offices or issues, thus doing no harm to any state interest.!5>

The court distinguished Hawkins on the narrowness of the Mis-
souri court’s holding that it was permissible not to count a voter’s
provisional ballot when the voter, who had been directed to his or her
correct precinct by poll workers in the wrong precinct, refused to
go.!156 The Ohio directive, which absolutely prohibited counting out-
of-precinct provisional ballots, was much broader.!>7 The court also
noted that the Hawkins court concluded that a blanket refusal to count
any out-of-precinct provisional ballots probably would conflict with
HAVA. 158

On October 20, six days after Blackwell I, the same court ruled
on a revised Directive 2004-33 issued on October 18.!5° The court
found that the revised directive had not cured the failings identified by
the court in its October 14 preliminary injunction against the initial
directive.!%® The new directive still failed to make provisional ballots
available to all disputed voters.'¢! To be sure, the revised directive,
by allowing counting of provisional ballots that had been cast in the
correct precinct, satisfied one of Congress’s aims: ensuring that out-
of-date registration rolls at the polling place did not prevent someone
assigned to that polling place from voting and having that vote
counted.!$2 What the directive ignored were the other forms of mis-
management, well-recognized during HAVA’s drafting, that cause an
eligible voter’s registration to be challenged and right to vote re-
fused.'63 The revised directive also failed to require notifying voters
of their right to vote provisionally and that they could vote provision-
ally anywhere in the county.'6* The court gave Secretary Blackwell
until the end of the day to file a compliant directive.!63

154. Id.

155. See id. at 990, 993.

156. See id. at 993-94.

157. Id.

158. Id. at 993.

159. See Sandusky County Democratic Party v. Blackwell (Blackwell IT), 340 F.
Supp. 2d 815, 816 (N.D. Ohio 2004).
160. See id. at 819-20.

161. See id. at 819.

162. See id.

163. Id.

164. See id. at 820.

165. 340 F. Supp. 2d at 823.
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On October 18, a Colorado state court issued its ruling on count-
ing out-of-precinct provisional ballots in Colorado Common Cause v.
Davidson (CCC).'¢¢ In this case, the plaintiffs challenged a state stat-
ute and an administrative rule that no provisional ballot cast in the
wrong precinct would be counted, except for presidential and vice
presidential elections, arguing that it violated the federal constitution,
the state constitution, and HAVA.!67 This court, like the Blackwell I
court, first found that section 1983 provided the plaintiffs a private
right of action under HAVA.168 The court found that the statute and
administrative rule did not violate HAVA. In particular, the court
concluded that HAVA’s use of the term “jurisdiction” was ambigu-
ous.!® Relying on the plaintiffs’ argument that “jurisdiction” should
be given its ordinary meaning of a geographical area having some
degree of political self-governance, the court stated that the word
could just as easily mean “state” as it could “county.”!?°® But the court
noted that the plaintiffs had conceded that HAVA did not require
counting provisional ballots cast in the wrong county.!”! The court
did not discuss the relevance of the NVRA definition of jurisdiction.
The court also relied on Senator Bond’s post-conference floor state-
ment about the authority of poll workers to direct voters to the correct
precinct, although, as discussed above, that floor statement does not
concern the counting of provisional ballots.!72

The next day, October 19, a district court in Michigan handed
down a ruling in favor of counting out-of-precinct provisional ballots
in Bay County Democratic Party v. Land.'7? First, the court agreed
with the plaintiffs that they could bring a § 1983 action.!7# Then the
court addressed the issue of whether out-of-precinct provisional bal-
lots should be counted.!”> The court held that they should be counted;
since the Michigan statute prescribing the qualifications to vote did

166. Colo. Common Cause v. Davidson, No. 04CV7709, 2004 WL 2360485 (Colo.
Dist. Ct. Oct. 18, 2004), available at http://www.courts.state.co.us/exec/media/cases/
04CV7709.pdf.

167. Id., at *1-2.
168. Id., at *8.
169. Id., at *10.
170. Id.

171. Id. The court also offered two justifications for not counting such ballots, one
based on the state constitution and one on administrative practicality. See id. at *11.

172. Id., at *11. As discussed above, that floor statement did not concern the count-
ing of provisional ballots. See supra note 123 and accompanying text.

173. 347 F. Supp. 2d 404, 438 (E.D. Mich. 2004).
174. See id. at 424-27.
175. See id. at 428.
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not include precinct residency, voting out-of-precinct did not consti-
tute failure to meet a qualification to vote.!”6

Like the Blackwell I court, and relying heavily on that opinion,
the Bay County court found that the distinction between whether to
count a vote and how to count a vote was a meaningful one.!”” The
court’s bottom line was that states retained the power to organize vot-
ing on the basis of precincts and otherwise to enforce precinct-based
voting. They could require voters to vote in-precinct, direct voters to
their correct precinct, accept regular ballots only from those voting in
precinct, and even criminally punish voters who intentionally voted
out-of-precinct.!’® But, finding support from both Hawkins and
Blackwell, the court held that states may not refuse to count a provi-
sional ballot for federal races cast out-of-precinct but within the
proper jurisdiction.!7®

Finally, the court dismissed the defendants’ arguments that
counting the votes of people voting out-of-precinct would cause vote
dilution; the court held so on the grounds that the vote would count
only for races for which the voter was eligible to vote.!®¢ For in-
stance, for jurisdictions having more than one member of the House,
the vote would only count if cast for candidates for the seat in the
voter’s actual congressional district. If the out-of-precinct ballot in-
cluded a vote for a House candidate in a different district, that part of
the ballot would not be counted.

Two days later, a district court in Florida ruled on the provisional
ballot issue in Florida Democratic Party v. Hood (FDP).131 Like the
prior courts, this district court found that § 1983 was available to the
plaintiffs.'82 The court also upheld plaintiffs’ arguments that voters
must be allowed to cast provisional ballots.183 But the court disagreed
with plaintiffs as to their right to have out-of-precinct provisional bal-
lots counted.'®* This court interpreted HAVA as requiring the state to
take the time to determine, with the more “perfect knowledge” availa-
ble after election day, whether the person was eligible under state law
broadly, to vote at any polling place, or only narrowly to vote at the

176. See id. at 430-31.

177. Id. at 431-32.

178. Id. at 432.

179. See id. at 432-34.

180. Id. at 436.

181. 342 F. Supp. 2d 1073, 1083 (N.D. Fla. 2004).
182. See id. at 1077-78.

183. Id. at 1081.

184. See id. at 1079-80.
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polling place where the provisional ballot was cast.'®> The judge re-
jected the plaintiffs’ broader reading of “eligible” as meaning eligibil-
ity to vote in the election, without regard to polling place. In doing so,
he relied on his interpretation of the post-Conference statements of
Senator Bond, but he mistakenly attributed to Senator Dodd Senator
Bond’s comment that HAV A does not require out-of-jurisdiction bal-
lots to be counted.!#¢ For this judge, the HAVA phrases “registered
voter in the jurisdiction,” *“eligible to vote in an election for Federal
office,” and “eligible to vote in that election” were not controlling
because they did not appear in section 302(a)(4).!87

The final court action on provisional ballots was Ohio Secretary
of State Kenneth Blackwell’s appeal to the Sixth Circuit Court of Ap-
peals, which was decided on October 26 (Blackwell II).'%® The appel-
late court affirmed the availability of § 1983'%° but, in sweeping
language, rejected the district court’s ruling on the counting stan-
dard.!°¢ Noting that at least twenty-seven states count only in-precinct
votes,!?! the court sided with the FDP court’s interpretation that
HAVA'’s provisional voting section was intended to correct for imper-
fect knowledge at the poll on election day.!9?

The Sixth Circuit reviewed HAVA’s use of the word “jurisdic-
tion” and concluded that the Blackwell I court was wrong to derive a
congressional intent to ascribe the NVRA meaning to the word.!®3
The court found that Senator Dodd’s statement about the NVRA defi-
nition'?* was outweighed by the last two sentences of Senator Bond’s
comment on the counting requirement and the last sentence in Senator
Bond’s colloquy with Senator McConnell, both of which discuss state
law requirements to vote at specific polling places.'”> The appellate
court concluded that HAV A did not define “jurisdiction” and that the
term had too many meanings to compel the conclusion that it meant,
in the Sixth Circuit’s words, the “geographic reach of the unit of gov-

185. See id.

186. See id. at 1080 n.7; see also supra note 123.

187. See id. at 1080-81.

188. 387 F.3d 565 (6th Cir. 2004). The defendants in Bay County Democratic Party
v. Land, 347 F. Supp. 2d 404 (E.D. Mich. 2004), also filed an appeal with the Sixth
Circuit, but the two cases were consolidated. Bay County Democratic Party v. Land,
No. 3044720-1 (6th Cir. Oct. 23, 2004) (order granting motion to consolidate).

189. 387 F.3d at 572-73.

190. See id. at 568.

191. Id. at 568 & n.1.

192. See id. at 570.

193. Id. at 574-75 & n4.

194. See supra note 116 and accompanying text.

195. Id. at 575. See also supra notes 122-24 and accompanying text.
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ernment that maintains the voter registration rolls.”'%¢ Furthermore,
even if the term “jurisdiction” did have that meaning, it only affected
the standard for casting, not counting.'s”

The Sixth Circuit also rejected the district court’s two-clause in-
terpretation of the section 302(a)(4) counting provision.!®8 The appel-
late court relied on Senator Bond’s statement disavowing intent to
overturn state counting laws for out-of-jurisdiction ballots'®® and the
last sentence of Senator Dodd’s statements regarding mail regis-
trants2%° to demonstrate that there was no clear congressional intent to
overturn state counting laws.2°! For this court, HAVA was “quintes-
sentially about being able to cast a provisional ballot,”292 not to have
it counted.203 :

The Sixth Circuit decision was the last of the pre-election litiga-
tion regarding out-of-precinct provisional ballot counting. There was
no time remaining in the six days before the election to appeal these
decisions or pursue some of the other pending cases. On November 3,
the day after the election, the Kerry campaign decided that there were
not enough provisional ballots in Ohio to create a meaningful chance
for Kerry to capture Ohio’s electoral votes.2%4 Thus, appeals became
meaningless.

In all of these cases, the use of HAVA’s legislative history is
somewhat ironic. The Democratic litigants and the more liberal
judges in Ohio and Michigan took a textual approach to statutory in-
terpretation,2°> while the Republican litigants and the more conserva-
tive judges in Florida and the Sixth Circuit Court of Appeals took the

196. See id.

197. See id. at 578-79 & n.5.

198. See id. at 577.

199. Id. at 578 (citing 148 ConaG. Rec. S10491 (daily ed. Oct. 16, 2002) (statement
of Sen. Bond) (“It is not the intent of the authors to overturn State laws regarding
registration or state laws regarding the jurisdiction in which a ballot must be cast to be
counted.”)); see supra note 122 (discussing Bond’s statement in the legislative
history).

200. Id. (citing 148 Cona. Rec. S10510 (daily ed. Oct. 16, 2002) (statement of Sen.
Dodd) (“Whether a provisional ballot is counted or not depends solely on State law,
and the conferees clarified this by adding language in section 302(a)(4) stating that a
voter’s eligibility to vote is determined under State law.”)); see supra note 127 and
accompanying text (discussing Dodd’s statement in the legislative history).

201. See id.

202. Id. at 576.

203. Id. at 578.

204. See Balz, supra note 13.

205. See supra Part II.
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approach associated with “judicial activism”20—relying heavily on
post-conference floor statements from only one house of Congress
and, even more surprisingly, on the statements of a senator in the mi-
nority, Senator Bond. Furthermore, when the various courts delved
into the floor statements of Senators Bond and Dodd, they did so in a
selective way that did not fully convey what the two senators were
saying.207

D. The EAC’s Survey of Provisional Ballot Casting
and Counting in 2004

With the help of a United States Election Assistance Commission
(EAC) survey completed in the fall of 20052°% and some ancillary
analysis by the Government Accountability Office in a report com-
pleted in June 2006,2°° we now have the opportunity to review the
magnitude of the effect of the precinct limitations on provisional bal-
loting in the 2004 election.

The EAC conducted a survey on twelve different general election
topics, including the casting and counting of provisional ballots, and
received questionnaire responses from 6,568 local election administra-
tion jurisdictions (i.e., county or township election administrators).2!0
The report’s primary author, Kimball Brace, found that the jurisdic-
tions reported that 1,901,591 provisional ballots had been cast, and
1,225,915 (64.5%) of those cast had been counted.?!! The provisional
ballots cast represented 2.56% of all ballots cast in polling places on
the day of the election.?!2

206. See Jane S. Schacter, The Confounding Common Law Originalism in Recent
Supreme Court Statutory Interpretation: Implications for the Legislative History De-
bate and Beyond, 51 Stan. L. Rev. 1, 7 (“[J]udicial use of legislative history enables
and perhaps encourages judicial activism.”)

207. See supra Part IV.B.3.

208. See EAC Survey, supra note 17. The EAC was created by HAVA § 201-10,
42 US.C. §8§ 15321-30 (Supp. III 2005).

209. See U.S. Gov’t AccounTtaBiLITY OFFICE, ELECTIONs: THE NATION’S EvoLv-
ING ELECTION SYSTEM As REFLECTED IN THE NoveEmBER 2004 GeENerAL ELECTION
(2006) [hereinafter GAO RePoRT].

210. See EAC Survey, supra note 17, at Executive Summary 1, 3; see also U.S.
ELECTION AssisTANCE COMM’'N, A SUMMARY OF THE 2004 ELEcTiON DAY SURVEY:
How WE VoTED: PEOPLE, BALLOTS, & PoLLING PLACES, 7 tbl.1 (2005) [hereinafter
EAC SuMMARY].

211. See EAC SurvEy, supra note 17, at Executive Summary 5.

212. Id. at Executive Summary 5, Provisional Ballots 6-5. The GAO estimated that
between 1.1 million and 1.7 million provisional ballots had been cast. GAO REPORT,
supra note 209, at 243. The wide range was the result of an estimated 20 percent of
GAO'’s surveyed jurisdictions’ failing to provide data on provisional ballots cast. Id.
The GAO did not estimate the number of counted provisional ballots because of the
very large number (40 percent) of jurisdictions not providing that data. Id.
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The EAC analysis reached nineteen general conclusions about
provisional ballots, five of which we discuss here. First, jurisdictions
permitting the counting of out-of-precinct ballots nonetheless cast in
the proper jurisdiction had higher rates of provisional ballots cast and
much higher rates of counting such ballots than did other
jurisdictions.213

Second, there was a much higher rate of casting provisional bal-
lots in Voting Rights Act § 203 language minority jurisdictions, in
which ballots must be offered in languages other than En-
glish?'*—more than half (over one million) of all provisional ballots
cast were cast in section 203 jurisdictions. Of all ballots cast in sec-
tion 203 jurisdictions, 5.09% were provisional, compared to 1.38% for
other jurisdictions.2!> While section 203 jurisdictions counted such
ballots at a slightly higher rate than other jurisdictions, that rate “could
not offset the much higher incidence of casting provisional ballots.”216

Third, urban and other high population density areas had both
higher rates of casting and of counting provisional ballots than rural
and other low population density areas. The smallest jurisdictions
(voting age populations of less than one thousand) had rates of casting
as low as 0.08% of all polling place ballots cast, while the rates
reached 6.08% in the largest (voting age populations of greater than
one million),2?

Fourth, the rates of counting provisional ballots tended to in-
crease with the average income and educational level of a jurisdiction,
with higher income jurisdictions counting nearly twice as many provi-
sional ballots cast (69.30-75.90%) as low-income jurisdictions
(39.80%).2'% In the least-educated jurisdictions, the counting rate of
provisional ballots was as low as 52.60%, while it rose to 72.30% for
jurisdictions with the highest education level.2!?

213. See EAC Survey, supra note 17, at Provisional Ballots 6-6. As previously
noted, not all states count out-of-precinct ballots. See Sandusky County Democratic
Party v. Blackwell, 387 F.3d 565, 568 & n.1 (6th Cir. 2004) (stating that at least
twenty-seven states and the District of Columbia required counting ballots only if cast
in the correct precinct); GAO RepoRT, supra note 209, at 235 fig.45, 236 (finding that
thirty-two states and the District of Columbia had such a restriction; fourteen states
permitted counting provisional ballots cast anywhere within the relevant county, or in
Washington’s case, within the state; four states were exempt from provisional voting).
214. 42 U.S.C. § 1973b(f) (2000); see generally Tucker, supra note 9, at XXX.
215. See EAC Survey, supra note 17, at Provisional Ballots 6-11.

216. See id. at Provisional Ballots 6-6, 6-11.

217. See id. at Provisional Ballots 6-7, 6-10.

218. Id. at Provisional Ballots 6-6, 6-10.

219. Id. at Provisional Ballots 6-6, 6-11.
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Finally, jurisdictions in states with statewide voter registration
databases had noticeably lower rates of casting provisional ballots—
almost half of the rate for other jurisdictions—suggesting that better
administration of voter rolls may contribute to lowering the need for
provisional ballots.220

The EAC also asked the states to provide statewide summaries
identifying the most common reasons for rejecting provisional ballots
without providing standard definitions for the potential reasons and
without asking the states to provide the actual number of ballots re-
jected for each reason.22! The five most common reasons submitted
were: (1) voter not registered (eighteen states); (2) voting in the wrong
precinct (fourteen states); (3) improper ID (seven states); (4) incom-
plete ballot form (six states); and (5) voting in the wrong jurisdiction
(five states).222 Although the EAC Survey questionnaire did not de-
fine categories of possible reasons, the response rates for the top five
reasons are sufficiently different to establish the relative importance of
the precinct constraint as a reason for not counting a provisional
ballot.

The EAC Survey also found that, of the forty-six states that had
rules for whether to count only provisional ballots cast within the
proper precinct or within the jurisdiction generally, twenty-eight only
counted those cast within the proper precinct, while eighteen permit-
ted the counting of such ballots cast anywhere within the jurisdic-
tion.22> Yet the data on the most common reasons for rejecting
provisional ballots show only fourteen states mentioning the precinct
restriction as one of the most common reasons for refusing to count
provisional ballots.2?¢ Hopefully, the EAC’s 2006 Election Day Sur-
vey will provide more meaningful information about the magnitude of
the out-of-precinct problem.

220. Id. at Provisional Ballots 6-6, 6-12.

221. Id. at Provisional Ballots 6-5. The EAC did not provide standard definitions for
these reasons or ask the states to report the number of ballots rejected for each reason.
222. Id.

223. Id. at Introduction 12.

224. Id. at Introduction 12, Provisional Ballots 6-5.
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V.
FroM PrROVISIONAL BALLOT TO ACTUAL VOTE: LESSENING THE
FricTioN BETWEEN JURISDICTIONS, POLLING PLACES,
AND PRECINCTS

A. Where the Courts Went Wrong

Given the magnitude of the out-of-precinct problem, interpreta-
tion of HAVA’s provisions remains of great importance to upcoming
elections. The courts’ interpretations in 2004 are not definitive. Other
courts likely will be called on to reexamine the problem. We believe
that the restrictive rulings of Blackwell II and FDP should not mark
the end of the debate. The HAVA text, the context of its enactment,
and its underlying premises provide more support for counting the
federal portion of out-of-precinct provisional ballots than those courts
were willing to recognize. We also believe that the Senate floor state-
ments, made after the enactment of the Conference report by the
House and without consultation with other leading conferees, should
not control the interpretative debate. Even if they did, a careful read-
ing shows them not supporting states’ in-precinct restrictions.

All the courts that discussed the need to resort to HAVA’s legis-
lative history began with the same analytic framework. The starting
point for determining congressional intent was the plain meaning of
the words of the statute. If there were ambiguities in the text, or if the
text would lead to illogical results, the legislative history could be
used as a supplement.?25 Yet in applying this framework, the courts
came to different conclusions regarding the need to use legislative his-
tory. The Hawkins court found the text clear but buttressed its analy-
sis with legislative history anyway.226 In Blackwell I, the district
court also found the text clear and that the legislative history sup-
ported the text.22? In Bay County, the court found the statute clear and
no need to resort to legislative history.2?®8 The FDP court found a
reasonable reading of the text comported with a “remarkably clear and
consistent” legislative history.??® The CCC court and the Blackwell 11
court found the text ambiguous and thus had to resort to the legislative

225. See Hawkins v. Blunt, No. 04-4177-CV-C-RED, 2004 U.S. Dist. LEXIS 21512,
at *15 (W.D. Mo. Oct. 12, 2004); Sandusky County Democratic Party v. Blackwell
(Blackwell 1), 339 F. Supp. 2d 975, 990 (N.D. Ohio 2004); Bay County Democratic
Party v. Land, 347 F. Supp. 2d 404, 427 (E.D. Mich. 2004).

226. See Hawkins, 2004 U.S. Dist. LEXIS 21512, at ¥23-26.

227. See Blackwell I, 339 F. Supp. 2d at 990-91.

228. See Bay County, 347 F. Supp. 2d at 427.

229. Fla. Democratic Party v. Hood, 347 F. Supp. 2d 1073, 1080 & n.7 (N.D. Fla.
2004).
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history.23° These discrepancies are not unusual given that a plain-text-
first approach still leaves a great deal of subjective discretion in the
hands of the judges reviewing a statute. The methodology for statu-
tory interpretation has always been an unsettled area of American law
and will remain so. In the words of Justice Scalia, “[w]e American
judges have no intelligible theory of what we do most.”?3!

Here, a textual examination in isolation offers no definitive an-
swer. Until the deletion of the phrase “in the jurisdiction” in the con-
ference committee, there was no conflict between section 302(a)(4)
and the earlier portions of section 302(a). Both contained “jurisdic-
tion,” and section 302(a)(4) explicitly would have required counting
provisional ballots cast by persons eligible to vote in the jurisdic-
tion.232 With the deletion, the analysis obviously became more prob-
lematic. There is nothing in the public record to tell us specifically
why the deletion occurred, let alone that it was intended to unlink
section 302(a)(4) from section 302(a)(2). While a strictly textual anal-
ysis can be used to support finding that the counting provision is un-
linked from the casting provision (e.g., the inclusio unius?33
implication of Congress including “jurisdiction” in the casting provi-
sion but not in the counting provision), one could make a case, albeit
still subjective, for the existence of “compelling” evidence of a con-
trary legislative intent——that, despite the omission in section
302(a)(4), HAVA requires the counting of out-of-precinct provisional
ballots confirmed to have been cast by voters eligible to vote in the
jurisdiction. We, however, prefer a less formalistic and more prag-
matic statutory interpretation methodology.

The various intentionalist>34 and pragmatic approaches?3> all
look for independent evidence of the intent of the legislators. These
approaches inevitably rely on legislative history, and questions imme-

230. See Colo. Common Cause v. Davidson, No. 04CV7709, 2004 WL 2360485, at
*10-11 (D. Colo. Oct. 18, 2004), available at http://www.courts.state.co.us/exec/me-
dia/cases/04CV7709.pdf; Sandusky County Democratic Party v. Blackwell, 387 F.3d
565, 578 (6th Cir. 2004).

231. Scauia, supra note 23, at 14,

232. See supra notes 114-19 and accompanying text.

233. See EskrIDGE, FRICKEY & GARRETT, supra note 21, at 263-64 (describing the
canon of inclusio unius as indicating that if “Congress includes particular language in
one section of a statute but omits it in another . . . it is generally presumed that
Congress acts intentionally and purposely in the disparate inclusion or exclusion,” but
finding the canon unreliable).

234, See generally id. at 221-30 (outlining intentionalist approach to statutory
interpretation).

235. See generally id. at 249-52 (describing pragmatic theory of statutory
interpretation).
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diately arise as to which parts of the legislative history are most au-
thoritative. Eskridge, Frickey, and Garrett divide the issue of evidence
of collective legislative intent into two subordinate issues: problems of
aggregation (did a majority that voted on the bill agree with the indi-
vidual speaker’s or writer’s interpretation?) and problems of attribu-
tion (identifying the pivotal legislators whose statements might
disclose Congress’s actual intent).23¢ Tautologically, the thinnest
component of legislative history is that of floor statements by the mi-
nority party in one house after the passage of the conference report in
the other. Here, even if we give weight to the comments of Senator
Bond, the balance of the legislative history still supports the view that
the conference’s deletion of “jurisdiction” was without import.

As floor leader for the majority, Senator Dodd’s post-conference
remarks have more weight. They also can be read as more ambigu-
ous. His remarks still focus on eligibility in the jurisdiction, which
was the counting standard as it existed when the bill passed the Sen-
ate. Given Dodd’s overall pro-voter stance on election reform,237 it is
hard to believe that he would intentionally limit the counting of provi-
sional ballots based on out-of-precinct rules through these floor
statements.

As for the House’s legislative history, there is no indication that
the primary sponsors ever retreated from their position, stated in the
Committee report accompanying the House bill, of interest in provid-
ing countable provisional ballots when a voter appears at the wrong
precinct.238

On balance, we believe that the reasonable reading of the legisla-
tive history is that the deletion in conference was not meant to be
substantive. The smattering of comments relied on by the courts with
more restrictive interpretations do not overcome the problems of ag-
gregation of the contrary evidence.

Furthermore, the logic of the 2004 rulings in favor of the defen-
dants, especially in Ohio, collapses when considering the case of a
single polling place that serves multiple precincts. While there is a
one-to-one relationship between many of the estimated 185,000 pol-
ling places in the United States and precincts, this is frequently not the

236. See id. at 224-25.

237. See, e.g., Senator Chris Dodd, Announcing Conference Agreement on Election
Reform Legislation (Oct. 4, 2002), http://www.senate.gov/~dodd/press/Speeches/
107_02/1004.htm.

238. H.R. Rep. No. 107-329, pt. 1, at 37-38 (2001); see supra notes 106—09 and
accompanying text.
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case.?*® Indeed, in some dense urban areas, a single polling place may
serve as the physical voting location for voters living in two or more
precincts.240 Voters in urban areas may arrive at their assigned polling
place, see that it contains multiple precinct lines, and either join, or are
directed to, the wrong line.?*!

In cases where a polling place serves two or more precincts, sep-
arate registration lists corresponding to those precincts may be
deployed at the polling place, and the individual precincts may even
have separate voting machines, voting areas, and separate teams of
election workers.?#2 In a well-managed polling place, the error will
likely be quickly detected, and the voter will probably find his or her
way to the correct precinct line and vote a regular ballot without inci-
dent. In a poorly managed polling place, the error may not always be
detected, and the voter may be informed that his or her name is not on
the registration roll for that precinct. In that scenario, the voter will
have no choice but to cast a provisional ballot, even though the desig-
nated precinct, and the registration roll with that voter’s name, is not a
few miles or even blocks away, but mere feet. A voter who ends up in
the wrong precinct line at the right polling place and votes provision-
ally because of poorly trained poll workers unable to direct him to the
right precinct line has no more chance of having his ballot counted
than does a voter who happens to vote provisionally in the wrong pol-
ling place. The remedy afforded by section 302(a) as interpreted by
the court rulings for the defendants (allowing voters to cast provi-
sional ballots, but not requiring that they be counted) is of no more use
to the former than it is to the latter. The Sixth Circuit ruling in
Blackwell II—allowing voters to cast provisional ballots but not re-
quiring that they be counted—is of no use to these voters and effec-
tively perpetuates much of the problem section 302(a) was intended to
solve. The only “benefit” remaining to wrong-line voters is that they

239. See, e.g., Ga. Cone ANN. § 21-2-2(28) (2006); 10 ILL. Comp. STAT. 5/1-3(13);
MicH. Comp. LAaws AnN. § 168.654 (West 2005); Nee. Rev. STAT. § 32-114 (2005);
Ounio Rev. Cope AnN. § 3501.01(Q) (West 2006); 25 Pa. StaTt. Ann. § 2602(g)
(2006); TenN. CopE ANN. § 2-1-104(18) (2005); Va. Cobpe ANN. § 24.2-101 (2003).
240. See Stuart Pfeifer, Multi-Precinct Polls Blamed for Mix-Up, L.A. TIMEs, Mar.
21, 2004, at B.5 (noting that “in many instances, two or more precincts had been
consolidated into one polling station”).

241. See Miles Rapoport, Provisional Ballot Problems Loom for November 7, Ac-
cording to New Publication, U.S. NEwswirg, Oct. 17, 2006 (describing how “some-
thing as simple as getting in line for the wrong precinct” cost citizens their votes in
Lucas County, Ohio in 2004); Ford Fessenden, A Rule to Avert Balloting Woes Adds
to Them, N.Y. TiMEs, Aug. 6, 2004, at A1 (provisional ballot not counted when voter
was at wrong polling place but correct one was ten feet away in high school gym).
242. See id.
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walk away thinking they may have exercised their franchise, whereas
before HAVA they walked away knowing they had not. Such short-
term psychological satisfaction to the voter and the minimization of
disruptions at the polling place were not what HAVA intended.
HAVA’s main purpose was to secure the federal portion of the
franchise for people who are entitled to vote in federal elections, even
if that imposed additional duties on election offices.

B. Options for Improving Efficiency at the Precinct Level

Our research leads us to conclude that there is a need for a public
debate about the utility of precincts, the way in which they are de-
fined, the legitimacy of disqualifying federal ballots cast in the correct
jurisdiction but incorrect precinct, and, most fundamentally, whether
precincts conceptually are obsolete and should be abolished. We do
not recommend any particular outcome, but we are persuaded that
there is no meaningful rationale for the rules or patterns we currently
have.

Two of the most obvious options for change are substantially
raising or eliminating the maximum number of people assignable to a
precinct and/or assigning a minimum number of people per precinct.
The effect of such changes would be to reduce the total number of
precincts in a jurisdiction. This in turn would simplify the bookkeep-
ing associated with assigning voters to precincts, reduce errors in re-
gistration rolls, and minimize the likelihood that a voter will go to the
wrong voting place on election day. But any proposal to remove the
constraints that result in unduly small precincts must also provide di-
rection to jurisdictions to ensure that reconfigured precincts actually
aid voters. The overriding public policy interest must always be to
benefit the eligible voter and minimize the chances that he or she will
be forced to cast a provisional ballot. Another option is to have the
EAC, with the help of the U.S. Census Bureau (or any other agency
whose work involves social science analysis) make recommendations
as to the logical area footprints for precincts. Additionally, responsi-
bility for defining precincts could be moved from the counties to the
state in order to assure uniformity within a state.

While these changes may initially impose additional burdens on
already overworked election administrators, they will, in the long run,
benefit voters and election administrators alike. After all, provisional
ballots are a response to the confusion that arises from imperfections
in how precinct boundaries are drawn, how voter registrations are
processed and maintained, and how poll workers are trained. To the
degree that these imperfections are minimized, recourse to provisional
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ballots will decline, sparing election officials the considerable task of
qualifying and counting provisional ballots in the days following the
election.

C. Vote Centers: A Possible Solution to the Problem of Precincts

So far, we have been discussing voting constrained by require-
ments to vote in one’s precinct. As noted in the EAC survey data, a
number of states avoid the conflict between provisional balloting and
precinct structure by allowing the counting of provisional ballots cast
anywhere within the jurisdiction,?*3 and one state, Washington, per-
mitted casting provisional ballots anywhere within the state even
before HAVA’s enactment.?44 But there is an alternative experiment,
led by Colorado, to overcome the rigidities of precincts altogether.

1. The Success of Vote Centers in Larimer County

In 2003 and 2004, Larimer County became the first of Colorado’s
counties to shift, on an experimental basis, to a different model—vote
centers.245 Larimer County, like other jurisdictions, was faced with
the prospect of implementing HAVA’s accessibility requirements.
Recognizing the costs of such implementation, the county came up
with the idea of expanding the concept of early voting centers, in
which voters can cast their vote in-person at certain locations prior to
election day,246 to election day itself.24” Larimer County consolidated
more than 140 existing precincts into twenty-two vote centers where
all voters in the jurisdiction could cast their votes at any one of the
vote centers anywhere in the county—wherever was most convenient,
near home, near work or somewhere else.24¢ This model, like voting
at the county board of election’s central office or at an early voting
center, is without precinct constraints.

In May 2004, based on the success of the experiment, the Colo-
rado Legislature enacted a statute permitting any of Colorado’s coun-

243. See EAC SurvEy, supra note 17, at Provisional Ballots 6-2, 6-12.

244. See Forp-CARTER, supra note 88, at 35-36 (discussing Washington’s provi-
sional ballot program and recommending that every state adopt a similar program).
245. See ELECTIONLINE.ORG, ELECTION REFORM: WHAT'S CHANGED, WHAT HasN’T
AND WHy, 2000-2006, at 42 (2006), http://electionline.org/Portals/1/Publications/
2006.annual.report.Final.pdf.

246. See Nat’l Conference of State Legislatures, Absentee and Early Voting, http://
www.ncsl.org/programs/legismgt/elect/absentearly.htm (last visited Feb. 7, 2007).
247. See Welcome to the Virtual Courthouse of Larimer County Colorado, Elec-
tions: Vote Centers History, http://www.co.larimer.co.us/elections/votecenters_his-
tory.htm (last visited Dec. 4, 2006) [hereinafter Larimer County Vote Centers
History].

248. Id.
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ties to create its own vote centers.?*? The statute defines a vote center
as “a polling place at which any registered elector in the political sub-
division holding the election may vote, regardless of the precinct in
which the elector resides.”25° In order to ensure an adequate number
of vote centers, the statute required that counties with populations of
twenty-five thousand or more active registered voters create at least
one vote center for every ten thousand active registered voters.25!
Equally as important, the statute required that each vote center had to
have a secure electronic connection to the county-wide computerized
registration book so that all voting information processed by any vote
center computer was immediately accessible to every other county
vote center.2>2 The goal was to prevent any voter from voting more
than once by traveling from one vote center to another.25* Finally, the
statute limited the use of vote centers to counties that first used them
in an off-year election or in a primary election.?5*

After Larimer County’s experimental use of vote centers in 2003,
it used them again in the 2004 general election, again with great suc-
cess.2>> The county again combined its 143 precincts, this time into
31 vote centers.2°6 The county required each center to have 1,500 to
2,500 square feet of internal space, have adequate parking (eighty
spaces), and be compliant with disabilities accessibility laws.257 The
vote centers created additional economies of scale by greatly reducing
the number of necessary election judges, allowing the county to select
the most effective poll workers,?>® and increasing poll watcher effi-

249. 2004 Colo. Sess. Laws 1104 (codified as amended at CoLo. REv. StaT. § 1-5-
102.7 (2005)).

250. Coro. REv. STAT. § 1-1-104(49.8) (2005).

251. § 1-5-102.7(3).

252. § 1-5-102.7(4).

253. See id.

254. § 1-5-102.7(7).

255. See Kay J. Maxwell, President, League of Women Voters, Statement Before the
Commission on Federal Election Reform 2-3 (Apr. 18, 2005), available at hitp://
www.co.larimer.co.us/elections/Kay_Maxwell_LWV pdf.

256. See Welcome to the Virtual Courthouse of Larimer County Colorado, Elec-
tions: Vote Center Statistics, hitp://www.co.larimer.co.us/elections/votecenters_statis-
tics.htm (last visited Oct. 25, 2006); Larimer County Vote Centers History, supra note
247.

257. See Welcome to the Virtual Courthouse of Larimer County Colorado, Elec-
tions: Criteria for Selecting a Vote Center Site, http://www.co.larimer.co.us/elections/
votecenters_criteria.htm (last visited Oct. 25, 2006); Scott Doyle, Larimer County
Clerk & Recorder, Vote Centers Help America Vote, Report to the AEI-Brookings
Election Reform Project (Apr. 12, 2006), available at http://www .brookings.edu/gs/
projects/electionreform/20060418Doyle.pdf [hereinafter Doyle Report].

258. See id.; NAT'L Task Force oN ELECTION REFORM, NAT’L Ass’N oF ELECTION
OrriciaLs, ELEcTION 2004: REVIEW & RECOMMENDATIONS BY THE NATION’s ELEC-
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ciency.2® In the 2004 general election, the vote centers handled a
remarkable turnout of 95%, with voting finished by 7 p.m. and no end-
of-day lines.269 Of the 147,112 votes cast in the county, 2,636 provi-
sional ballots were cast (1.8% of votes cast).26! Of the 2,636 provi-
sional ballots cast, 1,798 (68%) were counted.262 None of the rejected
provisional ballots were rejected for being cast out-of-precinct be-
cause that possibility had been eliminated by the county-wide voting
possibility within each center.263

Critical to the success of the Larimer County vote centers was
their placement. Almost half of Larimer County’s 275,000 residents
live in and around the city of Fort Collins, and the city borders Inter-
state 25, which bisects the county.?6* A great many voters use I-25 to
get to work in Denver, so the county placed most of the vote centers in
Fort Collins and all but four of the centers within close proximity of
an I-25 exit.265

Support for vote centers is spreading. Based on the apparent suc-
cess of vote centers in Larimer County, a number of Colorado coun-
ties used vote centers in the 2006 election.26¢ The new counties faced
some administrative difficulties,267 but despite this setback vote cen-

TIONS ADMINISTRATORS 33 (2005), available at http://www .electioncenter.org/docu-
ments/Task%20Force%20Final%20PDF.pdf [hereinafter NaT’L Task FoOrRCE oN
ELecTion Rerorm 2004].

259. Nat’L Task Force onN ELEcTiON REFORM 2004, supra note 258, at 34.

260. See Doyle Report, supra note 257.

261. See Welcome to the Virtual Courthouse of Larimer County Colorado, Elec-
tions: Larimer County Clerk & Recorder Election Years Totals, http://
www.co.larimer.co.us/elections/election_stats.htm (last visited Jan. 29, 2007).

262. See id.; Scott Doyle, Larimer County’s Clerk & Recorder, noted that 2,636
provisional ballots were cast and 1,796 were counted. Email from Scott Doyle, Lari-
mer County Clerk & Recorder, to Leonard Shambon (June 26, 2006) (on file with the
New York University Journal of Legislation and Public Policy) [hereinafter Doyle
Email].

263. Doyle Email, supra note 262.

264. See Doyle Report, supra note 257; Doyle Email, supra note 262.

265. See Welcome to the Virtual Courthouse of Larimer County Colorado, Elec-
tions: Vote Centers Map—Entire County, http://www.larimer.org/maps/vote_centers.
cfm?city=ALL (last visited Oct. 25, 2006); Doyle Email, supra note 262.

266. See Interview with Dana Williams, Public Information Officer, Elections Divi-
sion, Office of the Secretary of State of Colorado (Oct. 6, 2006) (noting that 20 coun-
ties planned to use vote centers for the 2006 election) (on file with the New York
University Journal of Legislation and Public Policy). See also Monte Whaley & Joey
Bunch, Vote Centers a “Total Fiasco”, DEnveER PosT, Nov. 9, 2006, at B.1.

267. See id. (noting that the use of vote centers in Larimer County in 2003 had been
a “huge success” but that there were numerous problems with vote centers across
Colorado in the 2006 election); Susan Barnes-Gelt, What Went Wrong in Denver,
Denver PosT, Nov. 12, 2006, at E.04 (noting that moving to vote centers “required
technological adaptations that Denver was unprepared to handle”).
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ters still show promise. In a May 2005 report, the Election Center’s
National Task Force on Election Reform recommended that the states
amend their election laws to permit the creation of vote centers within
jurisdictions.?%8 The Task Force concluded that vote centers should be
one option available for making election day voting as efficient, eco-
nomical, and voter-friendly as possible.2¢® In July 2005, the report of
a forum sponsored by the League of Women Voters Education Fund
and the McCormick Tribune Foundation noted vote centers as one
way of * ‘think[ing] outside the box’ about ways to streamline the
voting process.”?70 Indiana sent a delegation to Larimer County to
observe an election and produced a detailed report in December 2005
advocating that Indiana consider the viability of voting centers.27!
One Indiana county will serve as a vote center pilot county in 2007.272
And in Missouri, one county already uses vote centers (called “central
polls” in that county) to supplement its existing precinct structure.273

2. Cost Concerns

There has been criticism of vote centers, especially of using them
in rural areas,?’4 based on the possibility of increased travel distances,
which have been shown to negatively impact turnout.2’> The political

268. See Nat’'L Task Force on ELecTiON REFORM 2004, supra note 258, at 9,
33-35. The Task Force was composed of current and former state and local election
administrators, and the Election Center is also known as the National Association of
Election Officials. See id. at iii—iv; Election Center, About the Election Center, http://
www.electioncenter.org/about.html] (last visited Feb. 2, 2007).

269. See id. at 35.

270. LEaGUuE oF WoMEN VoteRrs, Next Steps on ELEcTioNn ReForM 10 (2005),
available at http://www.lwv.org/Content/ContentGroups/Publications/VoterInforma-
tion/voting_nextsteps_bw.pdf.

271. See OFFICE OF IND. SEC’Y OF STATE, A STUDY OF VOTE CENTERS & THEIR
AppLICABILITY TO THE Hoosier ELECTION Process 9 (2005), available at hutp://
www.ai.org/sos/elections/hava/pdf/VoteCenters.pdf, at 3, 9-12.

272. Todd Rokita, Indiana Secretary of State, Rokita Announces Tippecanoe County
as Vote Center Pilot (Sept. 25, 2006), available at http://www.in.gov/sos/press/2006/
09252006.html.

273. See William H. Woodwell, Jr., Thinking Outside the Ballot Box, NAT'L VOTER,
June 2006, at 4, S5 (describing Boone County’s system and noting its usefulness for
students at the University of Missouri and others who are new to the county or have
changed their address).

274. See, e.g., M. Mindy Moretti, Bigger Is Not Always Better: Vote Centers, Con-
solidation Draw Complaints, ELECTIONLINE WEEKLY, Jan. 26, 2006, http://election-
line.org/Newsletters/tabid/87/ctl/Detail/mid/643/xmid/172/xmfid/3/Default.aspx
(noting “push back” from some rural areas and quoting Wayne Pruett, former admin-
istrator of elections for Sumner County, Tennessee, who believed that vote centers
“discriminate[ } against the smaller rural community precincts”).

275. See id. See also Robert M. Stein & Greg Vonnahme, Election Day Vote Cen-
ters 6 (Apr. 2006) (prepared for presentation at the Annual Meeting of the Midwest
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science literature, beginning with the work of Anthony Downs in
1957, has tied the cost of voting largely to the time and inconvenience
of the act of voting.2’¢ The “obstacles or nuisances” to voting include
waiting in long lines to vote as well as relatively inaccessible voting
places because of the distance to travel, limited parking, etc.27”
Despite the possibility of increased travel, one of the few studies
of the effect of election day vote centers shows that vote centers may
actually encourage turnout.?’® Robert Stein and Greg Vonnahme
compared the 1992-2004 voting histories of a random sample of vot-
ers in Larimer County and neighboring Weld County, which did not
employ vote centers during the relevant period, matched for age, gen-
der, and voting history.2’> They found a non-negligible increase (a
95% probability of a 2.5-7.1%) in turnout from the use of vote cen-
ters.280 This positive effect on turnout from vote centers may stem
from the net reduction in time and inconvenience. Recent studies
have examined the impact of moving polling places farther from vot-
ers’ homes,?®! but vote centers, by contrast, allow the voter to use a
polling site close to work or school or shopping or other activities.
The net commute to the polling center from one of those destinations,
a destination the voter would have gone to in any event, could easily
be shorter than the distance from home to the old precinct-based pol-
ling place. The positive effect for the voter is further enhanced by the
economies-of-scale efficiencies within the vote center itself.282
There is little additional academic literature studying the impact
of polling place distance on turnout rates, and the studies that do exist
consider only distance from a voter’s residence. In 2003, James
Gimpel and Jason Schuknecht published a study that first reviewed
past literature suggesting that a non-trivial portion of voters, those
with the least interest in the outcomes, did see a time opportunity cost

Political Science Association, on file with the New York University Journal of Legis-
lation and Public Policy) (noting that inaccessible polling places are an obstacle to
voting generally).

276. See, e.g., ANTHONY Downs, AN Economic THEORY OF DEMOCRACY 265
(1957) (arguing that “time is the principal cost of voting”); Bruce E. Cain, The In-
ternet in the (Dis)service of Democracy?, 34 Loy. L. A. L. Rev. 1005, 1010 & n.15
(2001) (attributing to Downs the “original idea” that “the costs of voting will usually
swamp the perceived likelihood of casting the decisive vote”); Richard L. Hasen, Vor-
ing Without Law?, 144 U. Pa. L. Rev. 2135, 2139 (1996) (noting that Downs “is
credited with first recognizing the paradox” of voting).

277. See Stein & Vonnahme, supra note 275, at 6.

278. See id. at 15.

279. Id. at 10-11.

280. Id. at 13.

281. See infra notes 286-90 and accompanying text.

282. See supra notes 258-59 and accompanying text.
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to participating.?8> Gimpel and Schuknecht then examined data for
three Maryland suburban counties near Washington, D.C. to determine
the effect of distance and “impedance” on turnout. Relying on the
literature of transportation planners, Gimpel and Schuknecht defined
polling place “accessibility” as a function of distance and impedance,
with impedance defined as:
[Wlhatever stands in the way of getting from point A to point B,
and can be measured in a variety of ways, such as speed limits,
residential density and accompanying traffic congestion, number of
major intersections one must traverse on the way, or topographical
barriers such as rivers or steep terrain. Distance is not necessarily a
problem. . . if there is no impedance. A polling location may be six
miles away, but if there is no traffic congestion or other barriers
between one’s home and the precinct place, distance may not stand
as a significant barrier. On the other hand, impedance might not
matter much if the distance is so short that overcoming barriers
between two points is a relatively costless effort.284

Gimpel and Schuknecht found that (1) turnout rates were highest
where the distance to the polling place was very short or very long and
(2) impedance, particularly residential density, acted as a barrier to
turnout.285 Because of voters’ continuing social preference for low
density, single family housing, Gimpel and Schuknecht concluded that
encouraging turnout would require moving polling sites closer to
housing and multiplying the number of sites and precincts.?8¢ Be-
cause their paper analyzes traditional precinct data based on residence,
it does not necessarily contradict either the early data in favor of vote
centers (allowing voting near places of work, errands, etc.) or the in-
terim prescription we focus on: honoring out-of-precinct provisional
ballots. Their conclusions may run counter to our suggestion that pre-
cinct area footprints be increased to lower the friction of out-of-pre-
cinct provisional ballots, but they are consistent with our underlying
point that current precinct structure likely is not supported by careful
analysis by the governmental entities creating those boundaries.

Building on the Gimpel and Schuknecht work, Moshe Haspel and
H. Gibbs Knotts analyzed data for turnout and distance from residence

283. See J.G. Gimpel & J.E. Schuknecht, Political Participation and the Accessibil-
ity of the Ballot Box, 22 PoL. GEOGRAPHY 471, 474-75 (2003).

284. Id. at 476.

285. Id. at 481, 484. See also Joshua J. Dyck & James G. Gimpel, Distance, Turn-
out, and the Convenience of Voting, 86 Soc. Sc1. Q. 531, 535, 539-42 (2005) (finding
similar patterns in Clark County, Nevada).

286. Gimpel & Schuknecht, supra note 283, at 485.
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to polling place for a mayoral race in Atlanta.?8” Haspel and Knotts
also sought to differentiate distance into walking distance for those
voters close enough to walk to the polls, driving distance for those
beyond walking distance, and vehicle availability for those needing to
drive.28% Controlling for other variables, Haspel and Knotts found that
distance had a significant effect on turnout, with a predictably higher
sensitivity to distance when cars are not available to voters.?8® They
also found that, in certain areas, splitting precincts had a positive ef-
fect on voter turnout, despite any confusion that might arise from
changing a voter’s previous polling location.??¢ Like the Gimpel and
Schuknecht studies, they address our propositions only to the extent
that they concern increasing precinct footprints.

Henry Brady and John McNulty have analyzed the consolidation
of polling places in Los Angeles County that occurred for the 2003
gubernatorial recall in California.2°! The election’s abrupt scheduling
meant that the county did not have a lot of time to prepare for the
recall.2?2 One of its shortcuts was to consolidate precincts from 5,231
precincts in the 2002 general election down to 1,885 for the recall,
with the average voter distance to the poll rising from 0.348 miles to
0.502 miles.?*> Brady and McNulty found that consolidation reduced
polling place turnout substantially in the precincts where the polling
place was changed.??¢ However, the reduction was partially offset by
absentee voting, primarily by middle-aged and older voters.??> They
also tested two possible causes for the reduced turnout: a transporta-
tion effect (distance from the polling place) and a disruption effect
(composed of information needed to learn the new location and risk
aversion to traveling to a new neighborhood). They found that the

287. M. Haspel & H. Gibbs Knotts, Location, Location, Location: Precinct Place-
ment and the Costs of Voting, 67 J. PoL. 560 (2005).

288. See id. at 565. The authors did not consider poll accessibility to public trans-
portation on the ground that most Atlantans lived within one mile of the polling place
and that buses ran infrequently. Id. at 565 n.6.

289. See id. at 567.

290. See id. at 569.

291. See H.E. Brady & J.E. McNulty, The Costs of Voting: Evidence from a Natural
Experiment 2-3 (2006) (unpublished manuscript, on file with the New York Univer-
sity Journal of Legislation and Public Policy).

292. The announcement for the October 7 recall election was made on July 24, 2003.
See Rene Sanchez & William Booth, Vote on Calif. Governor’s Recall to Be Oct. 7,
WasH. PosT., July 25, 2003, at A.04; Bob Egelko & Zachary Coile, Difficult Ques-
tions Remain on Recall: U.S. Review, Pending Federal Cases Could Alter Election
Timing, S.F. CHroN., Aug. 20, 2003, at All.

293. See Brady & McNulty, supra note 291, at 3, 8.

294. Id. at 22.

295. See id. at 3, 19, 22.
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disruption effect was much larger than the transportation effect until
the increase in distance reached one mile; at that point, the effects
were equal.2%¢ Interestingly, they noted that the consolidation actually
shortened the distance to the polls for those who had to travel more
than 0.65 miles to the polling place in 2002.297

As is the case in other studies of polling place location, Brady &
McNulty’s analysis is based on residence. We can see the type of
sophisticated study that is needed not only to support effective consol-
idation but also to support the existing precinct structures. The fact
that no academic literature existed until these recent efforts is likely
indicative of the lack of analytical underpinnings for the design of
existing precinct structures.

While the movement toward vote centers offers a permanent so-
lution to the artificial frictions caused by precincts, the slow pace of
the adoption of vote centers does not guarantee any short-term or me-
dium-term relief. The inertia of the status quo will leave most of us in
the anachronistic world of precincts for the foreseeable future. Con-
solidation, whether in the form of increasing the area footprint of pre-
cincts or through replacing precincts with jurisdiction-wide vote
centers, immediately creates the anxiety that voting will be less conve-
nient and therefore a further suppressant to turnout.

V.
CoNcLUSION

The HAVA motives to increase the centralized control of regis-
tration and elections are not novel. Joseph Harris wrote in 1929 that
“[c]entral administrative supervision in the place of legislative enact-
ments would go far toward improving and toning up the conduct of
elections and registrations.”?98

The 2000 election meltdown in Florida that spurred Congress
into action clearly demonstrated that poorly maintained registration
records, overworked and under-financed local election offices, and
frequent relocations of precinct boundaries and polling places—which
often occur right before the election—conspire to create confusion on

296. See id. at 3-4, 22.

297. See id. at 12-13. Brady and McNulty also suggested some factors to consider
when consolidating precincts: (1) changing the polling place for precincts with higher
fractions of absentee voters, who would not be affected by consolidation; (2) avoiding
changing the polling place for precincts with more elderly voters; (3) changing the
polling place for smaller precincts, so that fewer voters would have to go to a new
location; and (4) taking into account the preexisting distance to the polling place. See
id. at 15.

298. HaRrris, REGISTRATION OF VOTERS, supra note 50, at 24.
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election day. Specifically, these factors combine to: (1) direct some
portion of the voters to the wrong polling location, where of course
their names will not appear on the registration rolls thereby denying
these voters their right to vote (absent provisional ballots); or (2) fur-
nish outdated or incomplete registration lists to polling places on elec-
tion day, potentially excluding from voting some who registered to
vote on or near the registration deadline.??® Congress clearly had the
2000 election in mind when it created legislation requiring that provi-
sional ballots be made available to all voters whose registration is
challenged.?%® Before HAVA, an estimated two to four million eligi-
ble voters did not have their votes counted as a result of errors attribu-
table to registration and polling place errors.30!

HAVA'’s objective was simple: to guarantee that otherwise eligi-
ble voters would never again be deprived of their right to cast their
votes and their right to have them counted. Put another way, if the
office charged with processing registration application forms, updat-
ing registration information when people move, notifying people of
where to vote, designating polling places, training poll workers, and
ensuring that polling places have the most up-to-date registration rolls
failed in any of these critical tasks, thereby triggering on election day
the question of a voter’s eligibility, the eligible voter should not be
penalized by losing his or her right to vote for federal candidates in
that election.

We are well aware of the various ambiguities in the wording of
HAVA, having been involved in its passage.?°> We are acutely famil-
iar with the compromises that were necessary for its enactment. We
believe the better reading of the ambiguities surrounding section
302(a)(4) is that Congress intended that state law eligibility to vote in
the jurisdiction, not the precinct, should be the standard for counting
HAVA provisional ballots.

299. See supra note 108 and accompanying text.

300. Congress expressly relied on the 2001 Ford-Carter Commission, which recom-
mended provisional balloting as a way to prevent future disenfranchisement of the
type that occurred in 2000. See supra notes 92-94 and accompanying text; N.Y. State
Citizens’ Coalition on HAVA Implementation, Position Paper on Voter Registration
and Statewide Database 3 (Mar. 15, 2005) (on file with the New York University
Journal of Legislation and Public Policy).

301. See CaLtECH/MIT VoTING TECH. PrOIECT, VOTING: WHAT Is, WHAT CouLD
Be 9 (2001), available ar http://www.vote.caltech.edu/media/documents/july01/
julyO1_VTP_Voting_Report_Entire.pdf (counting a total of four to six million lost
votes overall in the 2000 election, including a loss of 1.5 to two million votes from
faulty equipment and confusing ballots

302. See authors’ biographies in introductory footnotes.
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Information errors at the polling place can be expected to decline
sharply in the next few years as states create cleaner state-wide com-
puterized registration rolls and improve training for poll workers. But
such errors will never completely disappear; provisional ballots will
continue to be an important fail-safe option for eligible voters whose
registration has been called into question. Thus, the importance of
forgiving and lenient treatment of provisional ballots cast by otherwise
eligible voters cannot be overstated. Clean statewide lists (only
achievable through the strong state control mandated by HAVA), lib-
eral provisional ballot counting rules (so that voters are not penalized
for the faults of election administrators), and rational and uniform
definitions of precincts will do much to reduce the disharmony exper-
ienced in 2000 and again in 2004.

TABLE 4: STATUTORY PRECINCT REQUIREMENTS:
MaximMuM PEOPLE PER PRECINCT

Alabama None District of None
Alaska None Columbia
Arizona None. A county’s board of  Florida None

supervisors must establish a
“convenient number of elec-
tion precincts™ in the year
before a general election.
Ariz. REv. STAT. ANN. § 16-
411(A) (2005).

Georgia Maximum of 2,000 electors
if there is a line of more than
1 hour at poll closing in the
previous election. Ga. Cobe
ANN. § 21-2-263 (2006).

Arkansas None Hawaii None

California Maximum of 1,000 voters Idaho None
per precinct. CaL. ELEc. Itlinois In counties with a population
CobE § 12223(a) (West greater than 3 million, ideal
2006) (“The precinct bound- precinct size of 500 with
ary shall be fixed in a man- maximum of 800. 10 ILt.
ner so that the number of Comp. STAT. ANnnN. 5/11-2
voters in the precinct does (West 2003).

not exceed 1,000 on the 88th b

al rule: incts sh
day prior to the day of elec- General rule: precincts should

have no more than 1,200

tion.”). active voters. Inp. CoDe
Colorado 1,500 active eligible electors ANN. § 3-11-1.5-3(a) (Lexis-
if the county uses an elec- Nexis 2006).

tronic or electromechanical
voting system. CoLo. REv.
Star. § 1-5-101(3) (2005).

Connecticut None

Delaware 500 to 3,000 registered voters
per election district “except
where such composition
would cause a conflict with
representative, senatorial or
councilmemberic boundary
lines.” DEeL. CoDpE ANN. tit.
15, § 4105(a) (2004)
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Iowa

Kansas
Kentucky

Louisiana

Maine
Maryland
Massachusetts

Michigan

Minnesota

Imaged with the

TRAPPED BY PRECINCTS?

Exceptions: where precincts
include entire townships, city
legislative bodies, or single
residential structures with
more than 1,200 active vot-
ers, the maximum is 1,500
active voters, IND. CoDE
ANN. § 3-11-1.5-3(b) (Lexis-
Nexis 2006); if a precinct
was established with 1,200
active voters within the last 4
years and the population has
grown, then the number of
active voters may exceed the
1,200 limitation as long as
the precinct does not have
more than 1,400 voters. IND.
CobE ANN. § 3-11-1.5-3(c)
(LexisNexis 2006).

Maximum of 3,500 total pop-
ulation. Jowa Cope ANN.
§ 49.3(1) (West 2006).

None

Maximum of 1,500 registered
voters (State Board of Elec-
tions may choose to withhold
expenses from precincts that
exceed the 1,500 limit,
except for precincts that use
optical scan voting machines
and periods of time in which
precinct boundaries are fro-
zen under § 117.056; State
Board may also review of
boundaries of precincts with
more than 700 votes cast.
Ky. REV. STAT. ANN.

§ 117.055(2) (LexisNexis
2004).

Maximum of 2,200 registered
voters; minimum of 300 reg-
istered voters (with some
exceptions). La. REv. STAT.
ANN. § 18:532B.(3), (4)(a)
(2004).

None
None

Maximum of 4,000 inhabi-
tants. Mass. GEN. Laws
ANN. ch. 54, § 2, 6 (West
1991).

Maximum of 2,999 registered
voters. MicH. Comp. Laws
ANN. § 168.661 (West 2005).

None

Mississippi

Missouri
Montana

Nebraska

Nevada

New Hampshire

New Jersey

New Mexico

193

None in practice; maximum
of 500 qualified electors.
Limitation does not apply if
voting machines are used in
all elections in that precinct.
Miss. Cope ANN. § 23-15-
285 (West 2003).

None

None. MonT. CopE ANN.

§ 13-3-101(2) (2005) (“The
governing body of each
county shall establish a con-
venient number of election

precincts, equalizing the

number of electors in each
precinct as nearly as possi-
ble.”).

Maximum of 1,000 registered

voters based on number of
voters voting in last state-
wide general election; mini-
mum of 75. Nes. Rev.
Star. § 32-903(1) (2005).

If a precinct uses paper bal-
lots, maximum of 600 regis-
tered voters; if a precinct
uses a mechanical voting sys-
tem, maximum of 1,500 reg-

istered voters not designated

inactive. NEv. REv. STAT.
§ 293.207(1} (2005).

None

None. Election districts have

a maximum based on use of
voting machines but no max-
imum for precincts. N.J.
STAT. ANN. § 19:4-11(a)
(West 1999) (“Each election
district in which only one
voting machine or four elec-
tronic system voting devices

are used shall contain no

more than 750 voters, except
an election district in which
there is located a public or
private institution where per-
sons entitled to vote may

reside, and in such district

the number of voters shall be
as near to 750 as is practica-
ble.”).

Maximum of 800 votes cast
in person in last general elec-
tion. N.M. StaT. AnN. § 1-
3-1.B. (LexisNexis 2003).
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New York

North Carolina
North Dakota
Ohio

Oklahoma

Oregon

Pennsylvania

Rhode Island

South Carolina

South Dakota

Tennessee

Texas

Maximum 950 registrants
(excluding inactive regis-
trants) but with permission of
county Board of elections
maximum can be increased
to 1,150 (excluding inactive
registrants). N.Y. ELec. Law
§ 4-100 (3)(a) (McKinney
1998).

None
None

Maximum of 1,400 electors.
Onio REv. CoDE ANN.
§ 3501.18 (West 2006).

None

Maximum of 5,000 electors.
OR. Rev. STAT. § 246.410
(2006).

Maximum of 1,200 registered
electors, absent good cause
for more. 25 PA. STAT. ANN.
§ 2702 (2006).

“Substantially not more” than
1,900 voters per polling
place, and not less than 150
voters per polling place. R.L
GeN. Laws § 17-11-1 (2003).

Maximum of 1,500 qualified
electors. S.C. CoDE ANN.
§ 7-7-710 (2005).

None

Maximum of 5,000 registered
voters, whenever practicable
and where the precinct uses
voting machines. TENN.
Cope ANN. § 2-3-103 (2005).

“A county election precinct
must contain at least 100 but
not more than 5,000 regis-
tered voters.” In some cases,
the minimum may be less
than 100. Tex. ELec. CODE
ANN. § 42.006 (Vernon
2006).

LEGISLATION AND PUBLIC POLICY

Utah

Vermont

Virginia

Washington

West Virginia

Wisconsin

Wyoming

[Vol. 10:133

Maximum of 1,250 active
voters. Utan Cope ANN.
§ 20A-5-303(2)(a) (2006).

None

Maximum of 5,000 registered
voters; minimum of 100 reg-
istered voters in a county
precinct, 500 registered vot-
ers in a city precinct. Va.
Cope ANN. § 24.2-307
(2003).

If the precinct uses voting
machines or electronic voting
devices, maximum of 900
active registered voters.
WasH. Rev. CoDE ANN.

§ 29A.16.040(3) (West
2005).

Urban center precincts: maxi-
mum of 1,500 registered vot-
ers; minimum of 300
registered voters. Rural pre-
cincts: maximum of 700 reg-
istered voters; minimum of
200 registered voters. W.
Va. CopE ANN. § 3-1-5(a)
(LexisNexis 2005).

Cities of at least 150,000:
maximum of 4,000 inhabi-
tants per ward (minimum of
1,000). Cities of 39,000 to
150,000: maximum of 3,200
inhabitants per ward (mini-
mum of 800). Cities of
10,000 - 39,000: maximum
of 2,100 inhabitants per ward
(minimum of 600). Wis.
StAT. § 5.15(2) (2004).

Not more than 30 election
districts per county. Wyo.
STAT. ANN. § 22-7-101
(2005).
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