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1 P-R-O-C-E-E-D-I-N-G-S
2 CHAIR HILLMAN: Good morning. This

3 meeting of the United States Election Commission
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4 will come to order.

5 I am asking everybody to please make sure
6 that your cell phones, pagers, and other

7 electronic devices are turned off so they won't

8 distract from the morning's proceedings. Thank
9 you.

10  Okay. If we could all stand for the,

11 "Pledge of Allegiance.”

12 (Pledge of Allegiance)

13 CHAIR HILLMAN: Mr. Hancock, the roll
14 call, please.

15 MR. HANCOCK: Please respond when |

16 call your name. Chairman Hillman.

17 CHAIR HILLMAN: Here.

18 MR. HANCOCK: Vice-Chair DeGregorio.

19 VICE-CHAIR DEGREGORIO: Here.

20 MR. HANCOCK: Commissioner Martinez.

21 COMMISSIONER MARTINEZ: Here.

22 MR. HANCOCK: Commissioner Soaries.
4

1 COMMISSIONER SOARIES: Present.

2 MR. HANCOCK: All present, Madam

3 Chair.

4 CHAIR HILLMAN: Thank you.

5  You have before you the agenda, and it

6 would be appropriate for us to adopt the agenda

file:/I/H|/...ic%20Meeting%20Files/2005%20Public%20Meetings/2005-1-27/transcript%20public%20meeting%20january%2027%202005.txt[7/15/2010 4:53:23 PM]



7 at this time.

8 COMMISSIONER SOARIES: So moved.

9 VICE-CHAIRMAN DEGREGORIO: Second.
10 MS. HILLMAN: All in favor. All

11 right.

12 Correction and approval of the minutes, we
13 have one minor. Are there any corrections or
14 edits to the minutes that we have in our

15 materials? Okay.

16  On page 6, the paragraph that talks about
17 the executive director recruitment. It is just

18 a correction that the Standards Board and Board
19 of Advisors assist with the recruitment of the
20 executive director, and that they actually do

21 it

22 So with that correction, if we could move

5

1 adoption of the minutes.

2 COMMISSIONER MARTINEZ: So moved,
3 Madam Chair.

4 VICE-CHAIRMAN DEGREGORIO: Second.
5 CHAIR HILLMAN: All in favor. All

6 right. Thank you.

7 Reports. We will now have a report on

8 Title Il requirements payments, an update from

9 Peggy Sims.
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10 MS. SIMS: Well, since my last

11 report, EAC has processed only one certification
12 from Rhode Island for its 2004 requirements

13 payment. That was a little over 7 million

14 dollars, which brings us to more than 1.45

15 billion dollars disbursed by the EAC. This is

16 composed of both fiscal year 2003 and 2004

17 funds.

18  Forty-seven states have received their

19 requirements payments. All 47 have received the
20 2003 payments. Thirty-five of these now have
21 received their 2004 payments, a total of 822

22 million dollars.

1 The latest disbursement leaves us just over
2 777 million dollars to be distributed from FY
3'03 and FY '04 funds.

4 Certifications from seven states are

5 pending. Five of these states have not yet

6 received any requirements payments, and two have
7 received their 2003 payment and are awaiting
8 their payment for 2004.

9  One of those, Virginia, their certification
10 just arrived yesterday. Most of the states that
11 are pending, except for Virginia, require some

12 follow-up to insure that the states meet their
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13 HAVA requirements for administrative complaint
14 procedures for the five-percent match.

15 In one case, Puerto Rico, EAC is waiting

16 until the revised state plan has been published

17 in the Federal Register for 30 days. That plan

18 was published January 24th of this year, so the
19 clock is ticking on that, as we speak.

20  Four other states cannot certify for the

21 2004 requirements payments until after they have
22 submitted a state plan, and that plan has been

7

1 published by EAC in the Federal Register.

2  One of these states, South Dakota, has just
3 filed its amended plan to us, and we'll be

4 circulating a memo shortly in hopes of getting
5 that published.

6  The other three, Delaware, Montana, and

7 Texas, have not yet filed a plan addressing

8 2004. Texas has indicated that they should be
9 filing shortly.

10  We have three states that have not filed a
11 certification for any requirements payments.
12 That is significantly down from my last report,
13 thank goodness. Those three are Alaska, New
14 York, and the U.S. Virgin Islands.

15  U.S. Virgin Islands, | spoke with a
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16 representative from their office yesterday.

17 They indicated that they would be filing a

18 certification shortly.

19  The submission from Alaska seems to have
20 been delayed by the state's effort to amend its
21 state plan. And New York as not yet

22 appropriated the five-percent match, or

8

1 established its administrative complaint

2 procedures. Hopefully, their state legislature

3 will have to deal with those things in the

4 spring, but both of those items are

5 prerequisites to receiving requirements

6 payments.

7 The outstanding balance, which is over 325
8 million dollars represents the 2004 requirements
9 payments for which eight states have not yet

10 certified, though they have received their 2003
11 payments. Nebraska have filed material changes
12 to its state plan, and they did publish that

13 plan in the Federal Register. We expect their
14 certification shortly.

15  Most of the other states are working on

16 finding a full five-percent match or submit

17 certifications for partial requirements payment

18 based on a partial match.
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19  The latter approach is in response to EAC's
20 recent decision to accept certifications for

21 partial payments in our effort to expeditiously
22 disburse the funds needed by the states.

9

1 Of the eight states that have not received

2 any requirements payments at all, and those

3 eight states are Alaska, Guam, Illinois, New

4 York, Oklahoma, Puerto Rico, South Dakota, and
5 Virgin Islands, it is likely that several of

6 these will have at least part of their funds

7 within the next 45 days.

8  Are there any questions, Commissioners?

9 COMMISSIONER MARTINEZ: Peggy, the
10 decision to allow the draw down of the

11 requirements payments on a partial match of the
12 five percent that is required, how have we

13 communicated that?

14 MS. SIMS: My understanding is that

15 Julie had sent a letter out to the states to let

16 them know about this. | know that several states
17 have indicated interest. Michigan has been on
18 hold for a while for that issue, although we do
19 need a little bit more information from them to
20 process the request, in terms of exact dollar

21 figures that they are talking about.
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22 I understand Oregon, and Hawaii, and New

10

1 Jersey may also be coming in for partial matches
2 for 2004 payments.

3 COMMISSIONER MARTINEZ: Another quick
4 question, Madam Chair, and | just to emphasize

5 that.

6  When states make a material change to their

7 state plan, which we published all 55 state

8 plans back in March, there is an obligation in

9 the state to deliver material changes to the

10 EAC. And our obligation is to publish those

11 material changes in the Federal Register.

12 MS. SIMS: That's correct.

13 COMMISSIONER MARTINEZ: And we're
14 communicating that to the states, the states

15 understand that obligation.

16 MS. SIMS: Yes. As matter of fact,

17 we're probably going to refine them. We do have
18 a training coming up at NAS on February 6th,

19 where we will be going over reporting

20 requirements, and will be reviewing the use of
21 funds based on the different pots of money that
22 are available, Title I funds, and Title II

11
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1 requirements payments, and we're going to refine
2 them.

3 And if they want to, they are implementing

4 material changes to the administration of the

5 state plan that they do need to file those

6 changes with us and allow us to publish them for
7 30 days.

8 COMMISSIONER MARTINEZ: Just one real
9 world example, that is the State of Ohio, which
10 recently decided to change their state plan from
11 requiring the local jurisdictions to purchase

12 all the area machines, and to be able to use

13 optical scanning. That is perfectly within the

14 right of the states to do so, but that does

15 change their state plan. And, therefore, they

16 have communicated to us that they will be filing
17 material changes.

18 MS. SIMS: Yes. They told us they

19 published their state plan for public comment

20 material on January 12th. Once that is done,

21 they will be re-submitting a revised plan to us

22 for publication.

12
1 COMMISSIONER MARTINEZ: Thank you.
2 CHAIR HILLMAN: Any other question?
3 VICE-CHAIRMAN DEGREGORIO: Peggy,
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4 those eight states and territories that have not

5 certified to us, do you think they understand,

6 very clearly, that even though they haven't

7 certified to us and received any money from us,
8 they still have to be in compliance with HAVA on
9 January 1, 2006?

10 MS. SIMS: Well, actually, there are

11 three that have not certified to us. We have

12 eight that have received payments, three that
13 haven't certified. | know we have spoken to
14 them about this. | know that the Virgin Islands
15 is already working towards this effort, and

16 that's one of the reasons why they want to get
17 this certification in, to get the money. They

18 have already spent some of their own funds on
19 this effort.

20 I don't know whether you perceive that we
21 need to remind them, but several, in

22 conversations with them, they are fully aware

13

1 that they need to meet those requirements, with

2 or without federal funding.

3 VICE-CHAIRMAN DEGREGORIO: We may
4 have to remind them just to, hopefully, get them

5 to take some action, some of the states that

6 have not moved at all.
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7 CHAIR HILLMAN: Peggy, | have one
8 question for you. It is my understanding that

9 reports are due from the states about their

10 expenditure of HAVA dollars by the end of March,
11 is that correct?

12 MS. SIM: Actually, that is our next

13 agenda item. Reports, at this point, we don't

14 know how the states, at least EAC has not

15 received reports on how the states have been

16 spending their Title 11 requirements payments.
17 NAS did do a survey and got some response
18 from 27 states last year, but in accordance with
19 HAVA, Section 258, states are required to file
20 an annual report on their activities for the

21 previous federal fiscal year, and that report

22 isn't due until six months after the end of the

14

1 fiscal year. So that is going to be at the end

2 of March. March 30th will be the first report

3 that we receive from them.

4 CHAIR HILLMAN: Before we segue into
5 the next agenda item, is it likely that these

6 first reports are going to be report on Title |

7 and Title Il expenditure, or will those be two

8 separate reports?

9 MS. SIMS: They should be separate
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10 reports, and that, we will also be talking about
11 shortly.

12 We're talking about different pots of money
13 with different, different permissible uses.

14 Obviously, 101 has more discretion on the use of
15 101 funds, under Title I.

16  Title 11, 102 payments can only be used to
17 replace punch card lever machines. Title Il

18 requirements payments are supposed to be used
19 only to meet the Title I11 requirements for

20 providing provisional voting and voter

21 information at the polling places, setting up

22 the statewide voter registration database,

15

1 implementing voting systems that meet the six
2 voting system standards listed in those

3 requirements, and the requirements for

4 first-time voters who register by mail.

5  Under certain circumstances, that money can
6 be used for other things. For example, if the
7 state has indicated they have already met the
8 Title 111 requirements, or if they are using a

9 certain minimum amount calculated, using a
10 formula in the law.

11  So we do want reports on those separately

12 because we want to see how they are using the
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13 funds within those separate -- how they are

14 using the separate pots of money.

15 CHAIR HILLMAN: Okay. Thank you.
16  Any other questions on Title 1l payments
17 before we move on?

18  Okay. The next agenda item is a

19 presentation by Peggy Sims on state reports on
20 HAVA expenditures.

21 MS. SIMS: Well, as | noted, the

22 reporting requirements for Title Il requirements

16

1 payments are covered in HAVA Section 258, and
2 that requires the annual report that provides a

3 list of expenditures made with respect to each

4 category of activities described for the use of

5 funds, which would be your Title 111

6 requirements, or your exceptions, the number and
7 type of articles of voting equipment obtained

8 with the funds, and an analysis or description

9 of the activities funded to meet HAVA

10 requirements, and how such activities conform to
11 the submitted state plan.

12 The first report is going to be due no

13 later than March 30th. We have notified the

14 states of these reporting requirements each time

15 we have made requirements payments. The first
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16 report is only going to cover the activity for

17 those states that received requirements payments
18 through September 30, 2004, so we should

19 probably -- we'll be expecting reports from 44
20 states, and reporting on over 1.33 billion

21 dollars, because that is where we were as of

22 September.

17

1 Now, a copy -- we are also asking, as part

2 of this report, that the states provide, fill

3 out SF Standard Form 269 attached to the agenda
4 document 0502. This is a standard form used for
5 reporting financial activity.

6  Unlike the reporting required for Title Il

7 requirements payments, HAVA does not explicitly
8 require reports from the states on HAVA Title I.

9 Nevertheless, given EAC's audit

10 responsibilities, it is necessary for EAC to

11 continue to seek information on the use of Title
12 | funds.

13  States have already had to file one report

14 on Title | funds. In a July, 2003 letter to the

15 states, GSA, the General Services

16 Administration, noted that their first reports

17 were due on the early money by January 21, 2004.

18 GSA required the states to file separate reports
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19 for the Section 101 and 102 funds.

20  Using Standard Form 269, GSA directed the
21 states to submit verification of actual

22 participant expenditure with these forms. The

18

1 vast majority of the states submitted their

2 forms to the GSA using the short version of the
3 standard form. And seven of the 55 states that
4 received Section 101 funds disclosed that no

5 disbursements were made for those funds during
6 the reporting material which was from the date
7 of the receipt of the funds through December 30,
8 2008.

9  Also, 20 of the 30 states that received

10 Section 102 funds reported making no

11 disbursements from those funds during the

12 period. Of the states that did report

13 disbursements of Section 101 or 102 funds, only
14 a handful provided verification of actual

15 purchases and expenditures required by GSA.
16 Now, GSA's letter to the states also noted
17 the agency would be providing these reports to
18 EAC, which they did last summer, and that the
19 reporting dates were subject to change by EAC.
20  EAC has assumed the responsibility for

21 receiving reports regarding Title | funds, in
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22 accordance with the agency's assumption of its

19

1 audit responsibilities under HAVA Section 902.

2 This week, EAC is sending a letter to the chief

3 state election officials directing the state to

4 file all subsequent records regarding Title |

5 funds with EAC by February 28, 2005, to disclose
6 in separate reports for Section 101 and 102

7 funds the financial activity for the previous

8 year on a Standard Form 269, and provide

9 detailed expenditure of Title Il requirements

10 payments, which is a detailed list of

11 expenditure by program function or task made

12 with respect to the categories described for

13 permissible use of funds in HAVA Sections 101(b)
14 and 102(a)(2).

15  Also, the number and type of articles of

16 voting equipment obtained with the funds, and an
17 analysis and description of the activities

18 funded to meet HAVA requirements, and also shall
19 conform to the submitted state plan.

20  With regard to the Title I funds, it wasn't

21 mandatory that the states use these funds to

22 meet Title 111 activities, but many of them

20
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1 indicated in their state plans that they were

2 going to do so.

3 The reporting requirements put forth differ

4 from the reporting requirements in the

5 requirements provisions in two ways. First, is

6 the reports on Title I funds disclose financial

7 activity during the previous calendar year.

8 We're asking for reports from January 1, 2004

9 through December 30, 2004, rather than the

10 previous fiscal year specified for the

11 requirements payments in HAVA Section 258. And
12 the reports on the Title I funds will be due at

13 the end of each February until all funds have

14 been expended, while the Title Il requirements
15 payments reports will be filed at the end of

16 March each year until those funds are expended.
17 Now, this approach continues the reporting
18 material originally established for Title |

19 funds by GSA, and allows EAC earlier access to
20 information on HAVA Title | financial activity
21 than we have for the HAVA Title 1l requirements
22 payments. The resulting reports on both Title |

21

1 and Title 11 requirements payments will provide
2 EAC with information that can be analyzed to

3 determine how states are spending these HAVA
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4 funds. They also will provide basic information

5 necessary for any subsequent audits conducted in

6 accordance with Section 902.

7 Are there any questions?

8 CHAIR HILLMAN: That is an awful lot

9 of information there.

10 COMMISSIONER SOARIES: 1 just have a
11 need for some minor clarification, just to make

12 sure | heard what I think | heard.

13 Didyou just tell us that all 55 states

14 received Section 101 funds?

15 MS. SIMS: That's correct.

16 COMMISSIONER SOARIES: And that 30
17 states received Section 102 funds?

18 MS. SIMS: Yes.

19 COMMISSIONER SOARIES: Do we have
20 copies of the reports the states sent to GSA?

21 MS. SIMS: We do. They have provided
22 those reports to us.

22

1 We followed up to try to pursue any

2 amendments that may have been filed since then.
3 COMMISSIONER SOARIES: Does our
4 possession of those copies constitute ownership
5 of the report, or do we have a copy of the

6 report to GSA? In other words, did they
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7 transfer the reports to us?

8 MS. SIMS: They didn't transfer the

9 original reports to us.

10  What we have are photo copies.

11 COMMISSIONER SOARIES: Then whose
12 responsibility will it be to evaluate, or

13 review, or assess those reports, if we have a
14 copy of the reports to GSA?

15  Is it GSA's responsibility? And if so, do
16 we engage in any discussion with GSA to talk
17 about the criteria for evaluating or assessing
18 those reports?

19 MS. SIMS: | think the Commission's
20 assumption last summer was that the

21 responsibility was transferred to EAC.

22  We did do some initial follow-up because

23

1 some of those reports, well, there were some

2 errors just in the financial reports.

3 We did do some follow-up with some of the states
4 to get them to file revised reports, to get them

5 to correct those errors or to correct certain

6 anomalies.

7 What we have not yet done, and we need to

8 discuss, is what we want to do in terms of

9 follow-up on back-up information that was not
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10 provided.

11 COMMISSIONER SOARIES: Okay. |
12 perceived the possibility of a small gap, and |
13 think you have confirmed that.

14 CHAIR HILLMAN: Before we move on, |
15 will ask the General Counsel to respond.

16 MS. THOMPSON: Just to respond,

17 Mr. Soaries, Section 902 of HAVA specifically
18 states that EAC assumes the responsibilities of
19 auditing funds that GSA has distributed, and to
20 the extent that those reports are part of that

21 auditing activity, certainly, we would have

22 responsibility for reviewing and auditing those

24

1 reports.

2 COMMISSIONER SOARIES: That was my
3 assumption. | do think we should press, not to

4 be cute but to be clear, press the issue of

5 whether or not we have copies of reports to GSA,
6 or whether the GSA has transferred to us and we

7 now own the report.

8  Finally, when you say vast majority, | just

9 need -- | know what majority means, but when you
10 say vast majority --

11 MS. SIMS: The ones that didn't

12 provide back-up.
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13 COMMISSIONER SOARIES: | just don't
14 know how to measure vast.

15 MS. SIMS: | distinctly remember a

16 few that have not provided back-up, and | can

17 recall another two.

18 COMMISSIONER SOARIES: 1 just don't
19 know how to measure vast.

20 MS. SIMS: | don't have exact

21 numbers, but I recall less than ten filing on a

22 long form. Now, I don't think it is worthwhile

25

1 going back on those that didn't make

2 disbursements.

3 COMMISSIONER SOARIES: So is that the
4 vast majority of the 55 that got 101 funds?

5 MS. SIMS: It covers all 55 states, but

6 whether or not some states had to file two

7 reports, some only had to file one.

8 COMMISSIONER SOARIES: Okay. Thank
9 you.

10 CHAIR HILLMAN: Any other questions?
11 COMMISSIONER MARTINEZ: Peggy, help

12 me decipher what you said, but | want to
13 reiterate, HAVA and Title 1l was very specific
14 about what states need to report to the EAC

15 regarding the use of their Title 11 funds. And
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16 you referenced Section 258, which has some very
17 clear and direct language about what it is that

18 the EAC is supposed to receive in the form of

19 reports. It is not just financial. It is not

20 just a spreadsheet of financial transactions.

21 MS. SIMS: That's right.
22 COMMISSIONER MARTINEZ: ltisa
26

1 programmatic assessment of here's where we are.
2 MS. SIMS: Definitely, we're not

3 looking for reports by object class. That

4 really doesn't tell us a lot.

5 COMMISSIONER MARTINEZ: We're looking
6 for a narrative, if you will, of the expenditure

7 of the Title 1l funds.

8  The problem that we ran into is that in

9 Title I, and there was significant funds

10 distributed before formation of the EAC by GSA,
11 there is no such statutory language in Title 1

12 of HAVA that says states have to produce a

13 narrative.

14 Obviously, it is expected that with the

15 audit responsibilities, states have to produce

16 some reports on the use of the Title | funds.

17 And what we're trying to capture is the

18 very same narratives so that we can be informed
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19 in the same way of the use of the Title I funds
20 as we are going to be informed of the use of the
21 Title Il funds. That's what we're trying to

22 capture.

27

1 And we have communicated our intent to

2 capture that information, or we're about to

3 communicate that to the states in the coming

4 days, with regard to the Title I reporting.

5 Title 11 is out there. States very read HAVA,

6 and they know what they are supposed to report.

7 We have communicated and reiterated that,

8 obviously, but they can read HAVA and know what
9 they are going to have to give us for Title II.

10  Okay. No more questions. Madam Chair,

11 just a clarification. Thank you.

12 CHAIR HILLMAN: Commissioner

13 DeGregorio.

14 VICE-CHAIRMAN DEGREGORIO: Peggy,
15 Section 102 monies to the 30 states, that is

16 replacement money.

17 MS. SIMS: Solely for replacement of

18 the punch card lever machines.

19 VICE-CHAIRMAN DEGREGORIO: If we find
20 in the reports that they are not using that

21 money for that purpose or having spent it, what
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22 do we do?

28

1 MS. SIMS: Well, I'd like legal

2 counsel to be involved in that.

3 COMMISSIONER SOARIES: Who needs
4 lawyers.

5

6 MS. THOMPSON: Vice-Chairman, in

7 response to your question, of course, as | will

8 discuss somewhat later in my presentation, EAC
9 has special audit authority, and it would

10 involve, I think, an assessment of whether or

11 not the discrepancy in the use of those funds

12 was sort of self-evidence, based upon the

13 evidence we received. Or if additional

14 information was needed, there may be need for a
15 special audit.

16  If there is a distinct misuse of funds

17 under Section 102, then our remedy is to

18 recommend to the comptroller general that they
19 recoup those funds for the United States. Of

20 course, as you know, Section 102 also has a time
21 limitation on which those funds may be sent to
22 replace the punch card and lever systems. If

29
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1 that time period has been expired, and those

2 funds have not been used, then there is specific

3 language in Title I, not Section 101, but the

4 later section that says those funds must be

5 returned to the United States Government.

6 VICE-CHAIRMAN DEGREGORIO: And the
7 reports that they will file with us will contain

8 that information, enough for us to make a

9 decision, or at least assess if they have spent

10 the money by that deadline?

11 MS. SIMS: That is correct.

12 CHAIR HILLMAN: 1 just have one quick
13 questions. Peg, do we have a responsibility or

14 is there a requirement for us to publish the

15 reports in the Federal Register?

16 MS. SIMS: | don't see a specific

17 requirement, but it may not be a bad idea.

18 This is something -- of course, my previous

19 experience with the FAC, they make those reports

20 available to the public.

21 CHAIR HILLMAN: Okay. Thank you.
22 MS. SIMS: Of course, they are
30

1 required to, but it is still probably a good
2 policy to do that.

3 Any other questions?
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4 CHAIR HILLMAN: No. I think we're

5 all set. Thank you.

6  The next agenda item is presentation on

7 single items. McCoy Williams, Director, Civil

8 Agencies Financial Management at the Government
9 Accountability Office, affectionately known as

10 GAO.

11 Is Mr. Williams here? Okay. This is

12 interesting.

13 Julie, do you think you could have somebody

14 to call Mr. Williams' office. | assume it is

15 Mr. Williams.

16 MS. PACQUETTE: Madam Chair, | can do
17 that.

18 CHAIR HILLMAN: To find out if he is

19 on his way. We're right on time. We're not
20 early.

21  General Counsel, are you able to discuss
22 the next agenda item, audit authority under

31

1 HAVA? Is it out of place? | know it is

2 sequenced, the items on the agenda, but so that
3 we don't lose time.

4 MS. THOMPSON: | can certainly give
5 it our best shot. And if you have questions

6 that relate back to the single audit discussion,
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7 then 1 will either do my best to answer those

8 questions based upon my knowledge, or request
9 that you be given additional information on that
10 point.

11 MS. HILLMAN: Okay. So our audit

12 authority under HAVA.

13 MS. THOMPSON: Let me just start with
14 a summary of the audit authority that is given

15 under HAVA. What we would anticipate the GAO
16 would provide us with is the information related
17 to the audits provided under Section 901(a) of

18 HAVA, that is regular audit of funding. It

19 would be conducted through the single audit

20 process.

21 Inaddition to what we would consider

22 regular audit authority, there are also two

32

1 other audit authorities that are permitted under

2 Section 902 of HAVA. The first one is a single

3 or one-time audit that is to be conducted by the

4 comptroller general during the term of the HAVA
5 program, once a year, during that term.

6 In addition to that authority, we have --

7 EAC has been given the authority to conduct a

8 special audit or special examination of the

9 funds which are subject to regular audit under
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10 902(a).
11  That is specifically --
12 CHAIR HILLMAN: Excuse me, one

13 second. Is this Mr. Williams?

14 MR. WILLIAMS: Yes.

15 CHAIR HILLMAN: Julie, do you mind?
16 MS. THOMPSON: | will certainly

17 defer.

18 CHAIR HILLMAN: Mr. Williams, we're

19 ready for your presentation, if you would come
20 up to the table. Again, McCoy Williams, and |
21 understand your title is Director, Civil

22 Agencies Financial Management at GAO.

33

1 MR. WILLIAMS: That's correct. |

2 have with me today a couple of staff. One will
3 focus on the single audit issue, that is Ms.

4 Bonnie McEwan, and we also have Ms. Debbie Page,
5 who is here to talk a little bit about an

6 additional provision in the statute that,

7 basically, is a provision that requires GAO to
8 review the various transactions.

9  And if time permits, we would like to talk
10 a little bit about that also, and give you a

11 heads up on what we plan to do in that

12 particular area also.
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13 CHAIR HILLMAN: Okay. We have

14 allotted about 25 or 30 minutes on the agenda.

15 MR. WILLIAMS: Yes, I think we're
16 cover that.

17 CHAIR HILLMAN: And since this is our
18 first discussion of the EAC's audit authority

19 and requirements, in making your presentation,

20 would you please assume we don't know very much.

21 MR. WILLIAMS: That's fine.
22 CHAIR HILLMAN: And that we're not
34

1 auditors. So if there is a particular lingo

2 that auditors use, please know we're not trained

3 auditors.

4 MR. WILLIAMS: Okay. I'd like to

5 begin by -- you've got the hand-out of the

6 slides and all. We'd like to start by running

7 through those.

8  Bonnie will take you through those, and if

9 you have any questions at any point in time,

10 free to ask. We'll do our best to try to

11 answer any questions and concerns that you may
12 have.

13 CHAIR HILLMAN: Are you going to do a
14 Powerpoint?

15 MS. MCEWAN: | wasn't planning on it.

file:/I/H|/...ic%20Meeting%20Files/2005%20Public%20Meetings/2005-1-27/transcript%20public%20meeting%20january%2027%202005.txt[7/15/2010 4:53:23 PM]



16 | just printed out the slides. Everybody has the
17 handout.
18 CHAIR HILLMAN: If she's not going to

19 use the laptop, we can just close that.

20 MS. MCEWAN: Can everybody hear me?

21 CHAIR HILLMAN: We can.

22 Ms. MCEWAN: | was just going to talk
35

1 a little bit about the Single Audit Act. |

2 don't know if I can tell you specifically your

3 responsibilities, or the Commission's

4 responsibilities. Hopefully, if questions come
5 up, Deborah will help me with those answers.

6  Let me just briefly go over how the Single
7 Audit Act came about, and the requirements of
8 the act. The Single Audit Act was passed in

9 1984. It was amended in 1996. It was intended
10 to promote sound financial management, including
11 effective internal controls with respect to

12 federal awards administered by state and local
13 governments, and non-profit organizations.

14 The way it does this is by governing

15 auditing of federal awards made to non-federal
16 entities. So if you have the slides, you can

17 follow along with me.

18  The next one is the general topic of
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19 discussion where | just give a little

20 background. Prior to the act, many non-federal
21 entities received awards from more than one
22 federal agency, and frequently the grant audit

36

1 process of the federal agencies was not

2 coordinated, and it resulted in audits that

3 overlapped, or they were conducted at different
4 times, and it was real hard to keep track. In

5 addition, it inflated the cost of doing these

6 audits to the Federal Government, and it placed
7 an undue administrative burden on these

8 non-federal entities.

9  Some non-federal entities may not have been
10 audited at all, and no one would know. So the
11 history of the act is that prior to 1984, there

12 were inconsistencies, there were gaps, and there
13 was duplication of audits. Then the Single

14 Audit Act of 1984 legislatively established

15 uniform audit requirements, and

16 organization-wide audit process for state and

17 local governments.

18  Then the Office of Management & Budget, who
19 is cited in legislature as the organization

20 responsible for implementing financial

21 legislation, issued is circular, Circular A-133,
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22 which set the standards for consistency and

37

1 uniformity for audit required by the act.

2 In 1994, GAO issued a report, for example,
3 requires that auditors finding internal control

4 weaknesses be summarized in the reports, so it
5 speeded up delay time and resolution, if they

6 made those changes and other changes to the

7 implementation guidance, as that is what people
8 are using now is the 1996 Single Audit Act

9 Amendments.

10  Currently, the non-federal entities are

11 responsible for getting their own audits

12 conducted. The audits must be performed in
13 accordance with Government auditing standards,
14 which is the yellow book. It gives all the

15 requirements for any entity that is spending

16 federal funds, audit requirements are outlined
17 in this book, which has just been updated in

18 2003.

19  The current threshold for audits, for

20 single audits, that it is required for entities

21 expending more than $500,000 or more annually in
22 federal money. In 2002, there were 39,000 of

38
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1 these types of audits. And in 2002, the

2 threshold was $300,000, instead of $500,000.

3 So, when it went to $500,000, it reduced the

4 number of audits, but there were still in 2003,

5 about 33,000 of these single audits performed.

6 And there are a number of requirements in the

7 audit reports that keep them consistent and

8 comparable.

9  The audits all have to include an opinion

10 on the financial statements, a schedule of

11 expenditure, a report on internal controls, a

12 report on compliance with laws and regulations,
13 and they must all be completed within nine

14 months of the year end.

15  The auditor applies procedures to determine
16 which programs will be audited, and this may be
17 key to the EAC. For example, a state single

18 audit that is conducted will be -- first, they

19 will do a risk assessment. The major programs
20 or any high risk programs are going to be

21 focused on more in that audit under the

22 guidance. Some are riskier than others. Even

39

1 if their dollar amount is small, they might be
2 high risk just because there aren't any controls

3in place.
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4 Audits are performed on high-dollar

5 programs and some smaller dollar programs, just
6 depending on the risk that was identified.

7 Different risk factors are considered, such as

8 the recipient's current and prior audit

9 experience with federal programs. So if these

10 monies are issued to a state, they have been

11 administering federal money for a long time.

12 They should know where to start, what to do and
13 what audit procedures to be implemented.

14 It isn't just such as the establishment of

15 a new Commission, they may have money, but not a
16 lot of prior experience in distributing those

17 funds, or auditing them. Also, results of

18 recent oversight visits, if there are no funding

19 somewhere, and weaknesses in internal control
20 that will raise the risk.

21  And then some programs just have inherent
22 risk. If the money is easy to misappropriate,

40

1 perhaps, that a variety of programs end up being
2 audited all in this single audit. One single

3 audit is done with a big variety of programs.

4 Once the audits are complete, the entities

5 send the audit report to the federal audit

6 clearinghouse, and the clearinghouse receives
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7 these electronic audit reports that are all

8 consistent and uniform. It maintains a database
9 of this information, and also distributes it to

10 the federal agencies awarding the money.

11  Soin this case, for EAC, it would be HHS.
12 And GSA, it distributes audit reports to them,
13 and those audit reports would have all of those
14 elements that | described earlier, so you could
15 pretty easily see where the finances are, and
16 the weaknesses.

17 The single audit clearinghouse prepares

18 this audit database of single audit information,
19 and it is all available on a web site.

20  One of my slides here has the address, web
21 address, which is,

22 http://harvester.census.government/sac.

41

1 1 guess the Census Department runs it.

2 That's how it ended up with that web address,

3 but it is real easy. Once you go there, you can

4 get a lot of information on single audits.

5 COMMISSIONER SOARIES: Is the federal
6 audit clearinghouse an agency in the department?

7 MS. MCEWAN: No. ltis the

8 Department of Commerce managing the database, so

9 that's how it ended up with their name on the

file:/I/H|/...ic%20Meeting%20Files/2005%20Public%20Meetings/2005-1-27/transcript%20public%20meeting%20january%2027%202005.txt[7/15/2010 4:53:23 PM]



10 web site, but it is separate in its name. You

11 don't go through the Department of Commerce
12 unless you are going to the web address. So FAC
13 is in the commerce department. It is not a

14 program or office under census.

15 COMMISSIONER SOARIES: To whom does
16 the FAC report -- are they an independent

17 agency?

18 MS. MCEWAN: No. You know, | don't
19 have that information with me right now, but

20 they were established, | believe, through OMB.
21 That information, it is available right on the

22 front page of the FAC, how it was set up. |
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1 just didn't bring that much detail with me, and
2 | can't remember right now off the top of my
3 head, but I think it is on OMB that set them up,
4 and | believe that's who they report to. They
5 has got to go in and review these reports and
6 take corrective actions to resolve problems.

7  Soif a program or a state, for example,

8 performs their single audit and they put it on
9 the web site in the clearinghouse, it is there
10 and it's available, then the state still has to
11 goin and look at it, and read it. Some of

12 these issues that GAO has been considering is
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13 how the agency knows if a single audit is being
14 conducted.

15  You should be able to go to the

16 clearinghouse and search for it pretty easily,

17 but there is no specific way of knowing if all

18 the audits are done. So if programs that are

19 receiving money don't perform their single audit
20 that year, there isn't a flag that goes off and

21 warns anyone. You have to kind of go out and
22 look for it. So whoever is the oversight agency

43

1 for distributing the money, it is their

2 responsibility, under that A-133 circular |

3 mentioned, to go in and make sure those audits
4 were done, and they can read the audit reports
5 and the related findings.

6  The President's Council on Integrity &

7 Efficiency is conducting a nationwide single

8 audit sampling project now to assess audit

9 quality because single audits are performed by
10 so many accounting agencies.

11  Atthis time, nothing's been done on

12 quality assurance to make sure that they are all
13 doing the work they are supposed to do. So that
14 is underway right now.

15 | believe that they have a sample of B-208
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16 single audits they are looking at. That is

17 being run by the IG department at the Department
18 of Education.

19 CHAIR HILLMAN: Tell me again the
20 name of the entity that's doing this. You

21 said the President's --

22 MS. MCEWAN: President's Council on

44

1 Integrity & Efficiency. And that's a group, all

2 the office of inspector generals of the

3 different agencies participate in that group,

4 and they come up with different plans, like this
5 project, that are of interest Government wide.

6 VICE-CHAIR DEGREGORIO: Just for
7 clarification, so the 208 sample they are doing

8 is of the 39,000 that they do every year, right?

9 So they are doing a sample?

10 MS. MCEWAN: Of 208, of the single
11 audits, I think they are doing 2002. That would
12 probably be the 29,000. There are 208 audits
13 they are going to sample. They are doing a

14 quality assurance sampling. They are just going
15 in to make sure that the audit was done

16 correctly.

17 COMMISSIONER SOARIES: So the

18 President's Council, Madam Chair, is leading the
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19 work, but the work is being managed by the 1G?
20 MS. MCEWAN: Right, President’s

21 Council on Integrity & Efficiency is a group of

22 these CFO professionals that come together, or

45

1 1G professionals, and they work together toward
2 common problems that surface in the Government,
3 and the quality of single audits has come up

4 several times.

5  Agencies will say they did their audit, but

6 when you look at the audit, it doesn't look as

7 good quality as some of the other audits. So in

8 this sample, people, what they hope to do is

9 project across the uniform of all these and they
10 will be able to say what percentage of those

11 audits were inadequate.

12 MR. WILLIAMS: There have been a lot
13 of complaints that the quality was less than

14 acceptable on a lot of audits performed. No one
15 had any evidence or any specific documentation
16 that they could put their hands on to say look

17 at this audit, for example. You did not look at
18 the number of transactions that you should have.
19 There were some examples in which there were
20 some auditors that had actually performed up to

21 a hundred, and some single audits in a year,
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22 which means that they had to be doing something

46

1 in the neighborhood of one audit every three

2 days, and that is almost impossible to do, and

3 get the quality.

4 Since there was no specific evidence, the

5 auditing communities got together with PCIA

6 taking the lead on this. Basically, this sample

7 is designed so that we can say statistically

8 that maybe 20 percent of the audits that are

9 performed under the Single Audit Act have sub
10 quality, and it is an effort to try to improve

11 the quality of those single audits.

12 Itis a combination of IG. PCIA is made of
13 the 1G community in the Federal Government, but
14 for this particular review, we also have members
15 of the private sector that is also participating

16 in this particular assignment.

17 CHAIR HILLMAN: Thank you.

18 MS. MCEWAN: When they finish with
19 this project, they hope to make recommendations
20 for any changes that might be needed to the

21 requirements and the standards. They don't plan
22 to just put out a report and say these were the

47
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1 bad auditors. They hope to make general changes
2 to the requirements so that those types of

3 audits can't fall through the cracks that way

4 again.

5  Now, also the Improper Payments Information
6 Act of 2002 has come about. That requires

7 agencies to identify and report information on

8 their improper payments, and when we use that

9 term, we consider it any payment that shouldn't
10 have been made, whether it was error, fraud, or
11 whatever reason the recipient didn't meet the

12 requirement for the payments.

13 The single audit information can be useful

14 to agencies in identifying and estimating

15 amounts of improper payments. We believe those
16 two things are closely tied together. OMB

17 specifically referred in their guidance on

18 implementing Improper Payments Information Act
19 to this single audit database, and the findings

20 and information that are available there.

21 Now, at GAO, we're committed to monitoring
22 the success and usefulness of the Single Audit

48

1 Act, and we are required to review all proposed
2 legislation to make sure there are no conflicts

3 with the act, such as additional requirements
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4 above and beyond the Single Audit Act. That was
5 the purpose of the act, to make sure that things

6 don't get through that undermine the principles.

7 And that's about it for Single Audit Act.

8 If you have questions related, | brought

9 some of the guidance that I'll be happy to leave

10 here.

11 MR. WILLIAMS: | think that would be
12 the focus. If you're looking for documentation

13 to give you some guidance as to the overall

14 process, | would focus on the A133 circular.

15 That will tell us exactly what you need to do,

16 as well as the yellow book, which would give you
17 the guidance that the auditors are basically

18 supposed to follow.

19  So if you've got those two documents, |

20 think that will give you a lot of insight that

21 you would need.

22 We'll be glad to answer any questions

49

1 before we talk about the last component of this

2 that we wanted to discuss today.

3 CHAIR HILLMAN: Commissioners, we
4 have about eight minutes, if we're going to

5 stick on schedule. So may | recommend that you

6 complete your presentation, and then we will see
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7 about questions.

8 MR. WILLIAMS: There was a provision
9 in the legislation that established, that

10 requires GAO to perform a review, and that's

11 what Debbie's going to talk a little bit, to

12 give you some insight as to what we at GAO are
13 going to attempt to do, and how we'd like to

14 coordinate this overall processed, based on the
15 provisions.

16 With that, I will turn it over to Debbie.

17 MS. PAGE: Based on the Help America
18 Vote Act of 2002, which was passed in December
19 of 2003, GAO is required to audit all funds

20 provided under the act at least once during the
21 lifetime of the program. Now, there is not a

22 specific reporting date by which we're required

50

1 to perform the audit. However, we're in our

2 initial preparatory stage of just trying to get

3 an idea of the program'’s status as of today, and

4 we're aware that GSA was appropriated 650

5 million.

6  HHS received approximately 15 million, and

7 as of December -- excuse me, September 30, 2004,
8 we're aware that the majority of those funds, if

9 not all, have been obligated and expended. And
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10 we're also aware that the Commission, well, the
11 Election Assistance Commission was appropriated
12 835 million, and a portion of that funding was

13 to be provided to the foundation.

14 | want to say 1.5 million, and those monies
15 were to be used not only just to establish the

16 Commission, but also to assist, in terms of the

17 operational aspects whereby the EAC is

18 supposedly required to oversee or provide

19 oversight mechanisms to the states, in terms of
20 the states are supposed to report to the

21 Commission, in terms of the amount of monies
22 that were disbursed by GSA and HHS, as well as

51

1 the Commission, to date.

2  Those funds are supposed to come back,

3 well, the information is supposed to be reported
4 back from the states, and the Commission is

5 supposed to do various analyses as well as to

6 report to Congress annually of those dollars.

7 And one of the items that we wanted to

8 follow-up on with you is whether or not there's
9 been any reporting to Congress to date, and also
10 if there is a current annual report. We know
11 that there is a 2003 report that's available on

12 the web site.
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13 We're just curious if there has been an

14 updated report of the program activities to

15 date.

16  And that's pretty much it, in a nutshell,

17 in terms of what's required with regards to GAO
18 requirements under the Help America Vote Act.
19 MR. WILLIAMS: And the way we wanted
20 to approach this is, our belief is that the

21 stronger your oversight is under the

22 requirements of the Single Audit Act, the more

52

1 we can rely on the work that you're doing, so
2 that's why we want to make sure that we

3 coordinate, make sure that you're aware of all
4 of the requirements, and that you are

5 comfortable with the oversight role, as far as
6 the single audit's concerned.

7  There's several possibilities, as we get

8 involved, as to the fund actually going to the
9 states, and the single audit being performed at
10 the state level, or if the money's just passing
11 through the states and going down to local
12 election commissions, etc.

13 All of those factors will be part of the

14 equation of looking at exactly what you're

15 doing, as far as oversight under the single
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16 audit, as well as what we at GAO would be

17 required to do in order to satisfy the reporting
18 requirements in the legislation.

19 CHAIR HILLMAN: Okay. I'm sure my
20 colleagues have questions. To answer the

21 question that you raised -- actually, two

22 questions.
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1 We did receive from GSA reports of Title |
2 expenditures that were incurred in calendar year
3 2003. We have a number of questions about those
4 reports, and have been working to get additional
5 information, and are in the process of providing
6 guidance to the states so that they will know

7 the kind of information we need to receive on

8 Title I expenditure so that we can do precisely

9 what you outlined, Mr. Williams. And those

10 reports would be due us by the end of

11 February of this year. And then the reports

12 from the states on the Title Il expenditures

13 will be due to us by the end of -- with respect
14 to our annual report, our annual report for

15 fiscal year 2004, will be available next week.
16 We'll be sending it to Congress on Monday,
17 and it will be available next week.

18 MR. WILLIAMS: Okay.
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19 CHAIR HILLMAN: Good questions.

20 COMMISSIONER SOARIES: | just have
21 one concern, because I'm not sure | heard you

22 correctly. Did I hear you say that the
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1 Commission was appropriated money for the Help

2 america Vote Foundation?

3 MS. PAGE: 1.5 million of the 835

4 billion was supposed to be used in terms of

5 getting the foundation operational.

6 COMMISSIONER SOARIES: That's what |
7 thought you said.

8 CHAIR HILLMAN: We will have to get

9 some clarification on that, because for us, we

10 were informed that that was -- that the EAC was

11 a pass-through vehicle, if you would, for the

12 funding of that foundation, and that the

13 foundation is being established by the Board of

14 Directors that was appointed to it.

15  So the money went directly to the

16 foundation. We did not process that payment, to
17 the best of my knowledge.

18 MS. PAGE: Okay.

19 VICE-CHAIRMAN DEGREGORIO: If | may
20 add, Madam Chair, the foundation hadn't been set

21 up. Itis a 12-member board, and the President
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22 has made his four appointments but the Congress
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1 hadn't ma