benefits, it is likely that states may tie such benefits to the Federal certification. Is this
connection proximate enough to create a property interest in an EAC certification?

Ultimately, we do not need to settle this matter at this time. As a matter of policy,
the EAC has determined that voting system manufactures shall be given an opportunity to
be heard in the certification process. While we do not find that constitutional due process
applies, prudence dictates that if procedural rights are to be granted, they meet the minum
due process requirements.

DUE PROCESS REQUIREMENTS

“The fundamental requirement of due process is the opportunity to be heard ‘at a
meaningful time and in a meaningful manner.””'* “Due process is flexible and calls for
such procedural protections as the particular situation demands.”"® Using these
principles, the Supreme Court developed a three factor balancing test to determine what
type of process is due before the government can deprive a person or entity of a protected
interest. Due process requires consideration of three factors: (1) the private interest that
will be affected by the official action; (2) the risk of an erroneous deprivation of such
interest through the procedures used, as well as any value of adding additional
safeguards; and (3) the Government's interest, “including the function involved and the
fiscal zllgld administrative burdens,” that additional procedural requirements would
entail.

Ultimately, a review and balancing of these factors indicate that an informal,
written, pre-deprivation hearing (without additional post deprivation proceedings) is
sufficient to meet due process. Looking at the first factor, the interest of voting system
manufacturers is substantial (though somewhat tenuous). It is possible that the denial of
system certification may impact a manufacturer’s business interests by limiting the
number of states in which they sell their system. However, the courts have affirmed an
informal written hearing process in official actions effecting far more significant private
interests. Such interests include disability benefits,'” employment,'® right to issue
government insured mortgagc:s,19 and the depravation of money.

Further, the risk of erroneous deprivation is low and not significantly improved by
adding additional safeguards (factor 2). Holding an oral informal or evidentiary hearing
would add nothing to the process except cost. Consider the following: (1) The
certification process is primarily an objective, technical and scientific one. Such

14 Mathews v. Eldridge, 424 U.S. 319, 333 (quoting Armstrong v. Manzo, 380 U.S. 545, 552 (1965)).

15 1d. at 334 (quoting Morrissey v. Brewer, 408 U.S. 471, 481 (1972)).

161d. at 335.

1"See Mathews, 424 U.S. 319.

18 See Foster v. Ripley, 645 F.2d 1142 (D.C. Cir. 1981) & Frumkin v. Kent State University, 626 F. 2d 19
(6" Cir. 1980).

19 Capitol Mortgage Bankers v. Cuomo, 222 F. 3d 151 (4'h Cir. 2000). See also Doolin Sec. Sav. Bank,
F.S.B. v. FDIC, 53 F.3d 1395 (4™ Cir. 1995). »

2 EDIC v. Bank of Coushatta, 930 F. 2d 1122(5® Cir. 1991) and Quivara Mining Co. v. NRC, 866 F.2d '
1246 (10" Cir. 1989).
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processes lend themselves to written communication.?' (2) The certification process will
be almost entirely a written procedure. It will be base primarily on a written test report.
An oral proceeding will add little to the process. (3) Along these lines, the outcome of a
certification does not depend upon the truth and veracity of witnesses, but technical data.
Traditionally, oral hearings are called for when the veracity of witnesses are a key factor
in the agency’s decision.?? (4) The parties at issue are well educated and sophisticated.
Voting system manufacturers and the test labs they contract with are professional, highly
qualified organizations in the business of developing and testing voting systems. They
are quite capable of using the written process to make themselves heard.”

Finally, the public and government interests are best served through a written
hearing procedure. The EAC is a small agency with limited means, manpower (23
fulltime employees) and resources. Offering an oral hearing each time a member of the
voting systems manufacturing industry seeks certification of a new system or upgrades a
system would be an overwhelming burden. Moreover, such a procedure would
significantly slow the certification process. Often, prompt action is required to allow a
voting system to be fielded in time for a Federal election. The timely holding of elections
is a preeminent public concern.

RECOMMENDED PROGRAM ELEMENTS
NOTE NEED TO ADD A SECTION REGARDING THE STANDARD OR REVIEW..

Ultimately, if we assume that voting system manufacturers have a property
interest in the certification process sufficient to trigger due process, the analysis above
concludes that a written pre-deprivation hearing process would provide the necessary
procedural protections. An oral hearing is not required by law and, ultimately, would add
little to the process, bar cost. The purpose of this final section is to recommend broad
procedures that would define the written hearing process. Ultimately, the EAC’s voting
system certification program must be put forth such that it offers participants a
meaningful opportunity to be heard at a meaningful time. The discussion will be split in
two parts: a proposed process for (1) initial certification and (2) decertification.

Initial Certification. Initial certification is the process whereby the EAC makes
a determination denying the certification of a voting system never before certified by the
EAC. This would include the denial to certify such a system when paired with a new
component or software modification (assuming such a pairing has not previously
received an EAC certification). The following is a brief outline of this process.

1. Initial determination. Initial determination made regarding voting system (denial).

2. Notice. Notice of initial decision provided participant. This written notice would
contain: '

2! Mathews, at 345 — 346; see also York, 774 F.2d at 421.
22 See Mathews, at 333 — 334 (see also Goldberg v. Kelly, 397 U.S. 254 (1970)).
2 See Mathews at 345 — 346 (Physicians better able to communicate in writing than welfare recipients).
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Initial decision.

Reasons for the decision..

Access to the information that served as the basis for the decision.
An opportunity to cure.

An opportunity for respondent to be heard (right to request
reconsideration).

o a0 oe

. Reconsideration. Participant is given the opportunity to be heard on the matter by
the individual who made the initial determination. This opportunity would take
place before the decision is final. This individual must have the authority to grant
relief. Participant must be allowed: '

a. Access the information that served as the basis for the initial decision
(ideally provided during notice, above).
To present additional facts and information in written form.
To present a written argument responding to the initial decision.
To have their relevant submissions considered.
A reasonable deadline for submissions.

o oo o

Agency Final Determination. Determination authority reviews the request for
reconsideration and makes a Final Agency Determination.

. Notice of Final Decision. Notice of Final Decision provided participant. This
written notice would contain:
a. Final decision.
b. Reasons for the decision which specifically addresses the matters raised by
participant during the reconsideration process.
c. Notice of appeal rights.

. Appeal. Participant may request an appeal of the agency final decision. After a
timely request for an appeal, the participant shall be allowed:

a. Access to all information that served as the basis for the initial and final
decisions; including the previous decisions themselves and the information
previously provided by participant (“the record”).

b. Opportunity to provide additional, written arguments responding to the
initial and final decisions. '

c. A review of presented materials (by a different decision authority) with
the power to grant relief.

d. A reasonable deadline for submissions.

Decision on Appeal. Appellate authority reviews the request for appeal and makes
a Decision on Appeal.

. Notice of Decision on Appeal. Notice of Decision on Appeal provided
participant. The notice would contain.
a. Decision on Appeal.
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b. Reasons for the decision which specifically address the matters raised by
participant during the appeal process.
c. Notice that the decision if final.
Decertification. Decertification is the process in which the EAC revokes certification
previously granted. Any EAC certification shall remain valid until such time as the
decertification process has been completed. The following is a brief outline of this
process.

1. Informal Investigation. Informal efforts by the agency upon receipt or discovery
of information suggesting non-conformance. The end product is a memorandum
of recommendation for or against the initiation of a Formal Investigation.

2. Formal Investigation. An official investigation into potential non-conformance.
Initiated upon recommendation of informal investigation. Must be initiated by the
Formal Investigation Authority.

a. Notice of Formal Investigation. Upon determination of the need for a
formal investigation notice must be given the interested party. Notice
shall include:

i A description of the matter being investigated (with specificity).
ii. An opportunity to provide relevant information.
iii. A timeline for the investigation.

b. Report of Investigation (ROI). The end result of a Formal Investigation is
an ROIL. The ROI shall collection and analyze all relevant information.
The report will either substantiate or unsubstantiated the non-compliance
investigation. A copy of the report will be provided the interested party.

3. Notice of Non-Compliance (NNC). If the formal investigation is substantiated,
the interested party shall receive a NNC. The notice will provide the interested
party the following:

a. The ROL

b. A Statement of Non-Compliance outlining the relevant non-compliance
with specificity. ”

c. A statement informing the party that the EAC will make a determination

regarding compliance.

Opportunity to Cure.

Opportunity to provide information in writing.

Opportunity to provide a written argument.

A reasonable deadline for submissions.

©@ o A

4. Determination of Compliance or Non-Compliance. The EAC must make a
written compliance determination after consideration of the information, above.
This written decision must address all relevant fact (including those submitted by
the interested party).
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a. Compliance. In the event the relevant authority determines that a voting
system is substantively or procedurally compliant, he or she will make a
formal, written determination. This determination will be forwarded to the
interested party.

b. Non-compliance. In the event the relevant authority determines that a
voting system is substantively or procedurally non-compliant, he or she
will make a formal, written determination. The official will send the
interested party a Notice of Intent to Decertify.

5. Notice of Intent to Decertify. If non compliance has been determined, the
" interested party will receive a notice of intent to decertify. This notice will
include:
a. Statement of the basis if decertification.
b. The ROI, and all other factual materials that serve as the basis for the
decision.
Opportunity to cure.
Opportunity to submit additional written information.
Opportunity to present written argument.
A reasonable deadline for submissions.

mo a0

6. Final Decision on Decertification. Notice of Final Decision provided participant.
This written notice would contain: '
a. Final decision.
b. Reasons for the decision which specifically addresses the matters raised by
participant during the reconsideration process.
c. Notice of appeal rights.

7. Appeal. The interested party may request an appeal of the agency final decision.
After a timely request for an appeal, the participant shall be allowed:

a. Access to all information that served as the basis for the initial and final
decisions; including the previous decisions themselves and the information
previously provided by participant (“the record”).

b. Opportunity to provide additional, written arguments responding to the
initial and final decisions.

c. A review of presented materials (by a different decision authority) with
the power to grant relief.

d. A reasonable deadline for submissions.

8. Decision on Appeal. Appellate authority reviews the request for appeal and makes
a Decision on Appeal. '

9. Notice of Decision on Appeal. Notice of Decision on Appeal provided
participant. The notice would contain.
a. Decision on Appeal.
b. Reasons for the decision which specifically address the matters raised by
participant during the appeal process.
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¢. Letter of decertification.
d. Notice that the decision if final.
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. Attorney-Client

: Privilege
To: Julie Thompson-Hodgkins, General Counsel
From: Tamar Nedzar, Law Clerk :
Date: March 3, 2006
Subject: ~  Proprietary Information in the Voting System Certification Process
BACKGROUND:

Section 231 of the Help America Voté Act (HAVA) requires the U.S. Election
Assistance Commission (EAC) to provide for the testing, certification, decertification,
and recertification of voting system hardware and software by accredited laboratories.
The vendérs who participate in the testing and certification process are mainly private
parties, many of whom are in competition with each other. However, the testing and
cértification process is an agency action subject to Freedom of Information Act (FOIA)
requests. Therefore, the EAC wishes to develop and implement a policy consistent with
FOIA that would protect private and proprietary information from public dissemination.
FOIA

FOIA requires that each agency publish in the Federal Register descriptions of its
central organizationi and methods by which the public .may obtain informatiqn. In
addition, each agency must provide (1) a description _éf all formal and informal
procedures available, (2) rules of procedure, (3) the locatioﬁ of forms, (4) instructions for
forms, (5) substanti.ve rules of general applicability, and (5) statements of general policy
or iﬁterpretations of general applicability formulated and adopted by the agency.'

Once the agéncy recéivcs a FOIA request, the agency is required to determine
within twenty days whether to comply with the request. Once the agency decides whether

to comply with the request, it must immediately notify the requester of its decision,

1SUS.C.A. §552(1) (1996)
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including reasons for the determination. The determination of whether to comply with the
request is within the agency’s aiscretion, but each agency must do due diligence to
disclose as much information as possible. If the decision is to deny a request, the
requester must be allowed to appeal to the head of the agency. Responses to appeals must
be made within twenty days of the api)eal.2 If the agency will be unable to comply with
the request within the prescribed time limits because of unusual circumstances, it may
- extend the time limits_by written hotice 6nly.3 Th¢ agency is also required under FOIA to
promulgatc regulations pursuant to notice and comment for the expedited processing of
requests.4
FOIA also requires each agency to promulgate regul.ations, including a notice and
comment period, detailing the fees that may be associated with a FOIA request. Although
fees should be limited to reasonable standard charges for searching, duplication, and
review, if records are requested other thari for commercial use, the fees should be lowered
to the extent feasible.’ Any fees that the agency charges may not be reqliested in advance
unless the requester has previously failed to pay fees in a timely fashion. The total
~amount the agency charges cannot excee(i $250.°
| Since the purpose of FOIA is to make government action more transparent, the
Act is meant to include as much information as possible. To that end, Congress has
provided for only 9 exceptions to the rule requiring agency disclosure.” Unless otherwise

specified in the Act or superseded by another statute®, each agency is required to provide

25U.S.C.A. § 552(a)(6) (1996)

35 U.S.C.A. § 552(a)(4)(B)(i) (1996)

45 U.S.C.A. § 552(a)(@)E)(i) (1996)

55 U.S.C.A. § 552(a)(4)(A)(i) (1996)

65 U.S.C.A. § 552(a)(4)(A)(v) (1996)

75 U.S.C.A. § 552(b)(1-9) (1996)

® For example, the Trade Secrets Act, 18 U.S.C.A. § 1905 (2000)
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as much information as possible to a requestor. The information can be transmitted in any
reasonable form the requester indicates, and fees must be tailored to the kind of media
used to send information.® For example, the agency may réasonably charge for

photocopies, but may not charge for duplication if information is sent via email.

EAC Certification Process
The EAC’s proposed testing and cer_tiﬁcatibn process requires vendors to submit

their technical data package (TDP) to the EAC, which then assigns the product an
application number and develops a test plan. Once the test plan has been established,
EAC Technical Review Consultants (TRC) _Will review the test plan, and approve or
disapprove of it. If approved, the systeni is tested at a Voting System Test Laboratory
(VSTL). Next, the TRC reviews the test report and submits approval or disapproval with
a recommendation. The EAC Certification Committee then reviews the results and issues

documented interpretation for the public record.

NONDISCLOSURE OF CONFIDENTiAL_ INFORMATION :

Under 5 U.S.C.A. §. 552(b)(4) (“Exemption 4”), an agency may not disclose trade
secrets and commercial or ﬁnéncial information obtained from a person if the informétibn
is'privileged and confidential. The purpose of Exemption 4 is to protect the
confidentiality of information submitted to the govemment. However, the purpose of the
FOIA is to make government as transparent as possible. Therefore, in deciding what .

proprietary information it will exempt from responses to FOIA requests, an agency

95 U.S.C.A. § 552(a)(3)(B) (1996)
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should err on the sidé of disclosure and construe the exemption narrowly in accord with
previous court interpretations.lo
Traditionally, the determination of whether information qualifies for Exemption 4'.

is twofold. If the government compels the submission of information regarding trade
secrets or commercial or financial information, the information will be considered
confidential under Exemption 4 if the government can show that disclosure will not (1)
impair the government’s ébility to obtain necessary information in the future, or (2) causé
substantial harm to the compet'itive position of the submitter.'" In all cases where an
agency claims tﬁat info@ation fits into an e.xception,. the government has the burden of
providing sufficient specificity and justifications for its decisionlz.

Government’s Ability to Obtain Future Information

The government’s ability to obtain necessary information in the future is impaired
when disclosure would induce private parties making submissions to exclude (a)
innovative id'easl3 or, (b) information necessary for the agency to fulfill its mandate'®.

In Orion Research, Inc. v. Enviroﬁmental Protection Agency®, the Supreme Court
upheld EPA’s decision not to disclose tecﬁnical information in proposals for a
government contract, finding that such disqlosure would impair the government’s abiiity
to obtain information in the future becauée it would make potential bidders less likely to
disclosé novel ideas. The Court further held that the agency is in thevt;est pbsition to

determine the effect of disclosure on its ability to obtain necessary technical

1 See Bristol-Meyers Co. v. Federal Trade Com., 424 F.2d 935 (US App DC 1970)

' See Judicial Watch, Inc. v. U.S. Dept. of Commerce, 337 F.Supp. 2d 146 (D.D.C. 2004).
12 See Neely v. FBI, 208 F.3d 461 (4™ Cir. 2000).

13 See Orion Research, Inc. v. Environmental Protection Agency, 449 US 833 (1980).

1 See Comstock International, Inc. v. Export-Import Bank, 464 F. Supp. 804 (D.D.C. 1979).
15 449 US 833 (1980).
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informa_tion.16 Consequently, a private party that submits information to an agency cannot
argue on behalf of the government ﬂlat the agency would be impaired."” Finally, an
agency’s assessment of whether its ability to gain information would be impaired in the
future is quintessentially a managerial judgment not subject to judicial review.'®

Similarly, in Comstock International, Inc. v. Export-Import Bank'’; a FOIA
requester sought disclosure of documents pertaining to an international loan made by the
agency. The court recognized that there was no risk of impairing the agency’s ability to
obtain this sort of information ivnlthe future, since, as a lender, it would always have direct
access to loan-related documents. However, ndting that commercial banks and borrowers
were reluctant to negotiate loan agreemeﬁts with the agency absent assurances of
conﬁdeﬁtiality, the court held that disclosure would interfere with the agency’s ability to
promote United States exports, which was an essential part of its mandate®.

Similar to the situation in Orion, if the EAC were to disclose certain information
vendors submit in their TDPs (specifically unique technical data), it might make vendors
less likely to supply necessary information in the future and thereby inhibit the EAC’s
. ability to obtain the information in th¢ futﬁre. Also, like the situation in Comstock, the

EAC is statutorily required to ‘estabiish a certiﬁcation process. If it discloses technicallor
financial information that vendors submit to the agency, the EAC may be in a position
| where such disclosure would limit its ability to Sat_isfy its mandate. Therefdre, the EAC

should treat technical and financial data submitted by vendors as confidential to avoid

 inhibiting the attainment of similar information in the future or fulfilling its mandate.

16 See Orion Research, Inc. v. Environmental Protection Agency, 449 US 833 (1980).
17
Id.
18 See General Electric Co. v. United States Nuclear Regulatory Com., 750 F.2d 1394 (U.S. App. 1984).
464 F. Supp. 804 (D.D.C. 1979).
Dd.
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Harm to Submitter’s Competitive Position

The government’s disclosure of information causes harm to the submitter’s
competitive position ‘when (a) such disclosure could allow competitors to underbid or
- undercut the submitter”', and (b) the information disclosed is not publicly available

elsewhere?.

In Lion Raisins v. U.S. Dept. of Agriculturé23, the 9™ Circuit upheld the
Department of Agriculture’s decision not to disclosc Line Check Sheets related té USDA
raisin inspections conducted at appellant’s competitors’ facilities. The court found that
the agency’s decision was reasonable because disclosure of appellant’s competitdrs’
information would allow appellant to infer the volume of competitors’ sales. Sales data
would iﬁ turn allow appellant to use the information to underbidv its competitors in future
transactions with public and private entities*.

By contrast, in Continental Stock Tfansfer & Trust Co. v. SEC*, a corporation
requested that the SEC treat the information theyvsubmitmd in an application for
registration as transfer agents confidentiall.y. The SEC denied the request, claiming that

_ the information was not confidential and was therefore subject to disclosure in a FOIA
request. The court agreed, hoiding that the applicant’s information was subject to
disclosure since 95% of the information contained in the application was already

- available to the public through commercial publications. Therefore, disclosure could not

be said to cause substantial competitive harm to the applicants~26.

2 See Lion Raisins v. U.S. Dept. of Agriculture, 354 F.3d 1072 9™ Cir. 2004).

22 See Continental Stock Transfer & Trust Co. v. SEC, 566 F2d 373 (2d Cir. 1977).
B See 354 F.3d 1072 (9™ Cir. 2004).

% See 354 F.3d 1072 (9™ Cir. 2004).

5 See 566 F2d 373 (2d Cir. 1977).

%d.
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Similar to the vcircumstanccs in Lion Raisins, if the EAC were to disclose
technical data or financial infomatién, it might enable. the submitting vendors’
competitors to use the information to underbid them in selling voting systems to the
‘states. Disclosing technical data especially‘ might allow competitors to modify their own
systems 'to be more competitive. Finally, unlike the situation in Continental Stock, since
the information vendors submit will likely not be available publicly throu.gh other means,
the EAC’s disclosure of technical or financial information might subject Submittiﬁg
vendors to unforeseen harms. Therefore, the EAC should classify technical and financial
information as confidential to avoid exposing shbmitting vendors to potential harm.
CONCLUSIONS: |
Section 231 of HAVA requires the EAC to provide for the testing, éertiﬁcation,
decertification, and recertification of voting system hardware aﬁd software by accredited
 laboratories. During this process, private cdrporations will be submitting a technical data
package (TDP) to the EAC. Each vendor’s TDP will likely contain inforrﬁatiori unique to
the submitter. The TDP will be used by Technical Review Consultants (TRC), and the
Voting System Test Laboratory, after which the TRC will submit approval or disapproval
- of each system with a recomméndatiori. |

Once the EAC establishes its testihg procedures, interest groups, corporations,
and privéte persons may make FOIA requests about the EAC’s certification process. It is
- likely that disclosure of either coding information or financial information would cause
substantial competitive harm to the submitter and inhibit the EAC’s ability to obtain
similar information in the future as required by its mandate. In responding to such

requests, the EAC should disclose enough information to comply with FOIA’s broad
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mandate to make government more transparent, while not inhibiting its ability to get
similar information in the future or causing harm to the vendors. Accordingly, the EAC

should:

e Only Disclose Non-Unique Data: Any data that is unique to the vendor should
| not bé disclosed to the public iﬂ a FOIA“request._ Data:the EAC should identify as
unique includes, but is not limited to, cémputer coding, technical platform data,
security encryption, and data encoding. prac_tices. In addition, any financial
~ information a vendor submits to the EAC should be redacted before responding to
a FOIA request. |

. Issue Public Rules: Since FOIA is intended to make government more

transparent, it is advisable that the EAC adopt, by nbtice and comment, rules
clearly delineating what information the EAC will and will not.disclose
conceming.the voting system certiﬁcation process. These rules will serve the dual
purposes df (1) giving vendors notice before they make submissions, and (2)
enabling potential vendors to participate in the rule-making process. In addition,
issuing rules should lower the l_ikelihood that a vendor would chal]enge an EAC
decision in the future since vendors were invited to participate iﬁ the mlemakiﬁg.
o Clearly Identify Confidential Véndor Data: Aftef establishing clear guidelines
cénceming éonfidential information, the ‘EAC should mark each document a
'vendor submits as part of the certification process either confidential or not
confidential, depending on the content of the document. This process should be
internal, and a vendor’s marking something confidential should not have any

bearing on the EAC’s decision to treat something as confidential or not.
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e Inform Vendors Upon Submission: The EAC should, in response to any

submission by a vendor, respond by sending a one-page summary of the EAC’s
policies regarding disclosure of information to FOIA requesters. This will provide
vendors with additional notice and should inform their future submissions.

) Classifv Documents When Submitted or Created: Given the EAC’s small

staffing level, and because the EAC has 20 business days to respond to requests, it
»is imperative that the EAC classify documents as they come in or are created to

' lower the administrative burden of respondiﬁg to FOIA requests. During the
certification proc_eés, the EAC should, for each document submitted or created,
classify it as (1) conﬁdential/neédé redaction, (2) public, or (3) internal’’ to make

responding to FOIA requests more efficient.

' ADDITIONAL RECOMMENDATIONS:

. 1. The EAC Is Réguiréd by Law to Publish FOIA Guidance in the Federal Register

FOIA requires that every agency subject to the Act make certain information available to
the public.”® Accqrdingly, the EAC must publish in the Federal Register:
. Descriptions» of its centfal and field organization and .estab_lished places at which,
the employees from whom, and the methods whereby, the public may obtain

~ information, make submittals or requests, or obtain decisions.

7 Under 5 U.S.C.A. § 552(b)(5) (1996), interagency or intra-agency memorandums or letters which would
not bé available by law to a party other than an agency in litigation with the agency are exempt from FOIA
requests. :

B See 5 U.S.C.A. § 552(a)(A-E) (1996)
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Statements of general course and method by which its functions are channeled
and determined, including the nature and requirements of all formal and informal
procedures available.

Rules of procedure, descriptions of forms available or the places at which forms

may be obtained, and instructions as to the scope and contents of all papers,

- reports, or examinations.

Substantive rules of general applicability adopted as authorized by law, and

~ statements of general policy or interpretations of general applicability formulated

and adopted by the agency.

1L The EAC Is Required by Law to Adopt a Fee Structure

FOIA requires that every agency subject to the Act adopt and publish a fee structure

applicable to the processing of requests and procedures and guidelines for determining

»when such fees should be waived or reduced”. Accordingly, the EAC must publish in the

. Federal Register: |

A Comprehénsive fee structure for incoming requests, including the EAC’s
classification of requesters and the appropriate reductions or waivers available to
each classified group. |
o The fee structure shall prm/"idg for the recovery of direct costs only for the
following: (1) search, (2) duplication, or (3) review. *Review costs may
not include the costs incurred in resolving issues of law or policy that may

be raised in the course of processing a FOIA request.

B gee 5 US.C.A. § 552(a)(@)(AXi) (1996). See FEC’s FOIA regulations (11 C.F.R. 4.1-4.9) for a
comprehensive example.

10
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- o The EAC may not require advance payment of fees unless a requester has
previously failed to pay fees in a timely fashion, or the EAC has
determined that the cost of retrieving the requested information will
exceed $250.

. | Guidelines and procedures for making a FOIA request, including:

o Where forms are available to requesters. Each form should (1) indicate
that the EAC needs requests to be as specific as possible, (2) ask that the
requester classify itself in one of the categories established in the fee
structure regulations, (3) ask for the requester’s contact information, and
(4) ask for the medium in which the requester would like information.

o Tiie EAC’s policies for disclosure of information. The policies should
clearly indicate how the EAC determines what information is exgmpt from
FOIA requests and the reasons why EAC may choose not to disclose (eg.
Confidential, internal, etc.).

o Statutorily-mandated timelines and exceptions fqr unusual circumstances.

o Procedures for appealing an EAC decision to not disclose information,
including contaci information, the appeals pr(iceSs provided for in FOIA;
and any other internal policies the EAC adopts in accord with FOIA’s
express provisions.

I11. The EAC Should Implement an Internal FOIA Request Tracking Mechanism

As the EAC grows, it is likely that the number of FOIA requests the agency receives will
also increase. Accordingly, the EAC should the following internal policies to expedite the

resolution of FOIA requests:

11
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= The EAC should issue a tracking number to each FOIA request by fiscal year. For

- agency, classify it as (1) confidential/needs redaction, (2) public, or (3) interna

example, the first request in fiscal year 2006 would be numbered 0601.
o Each request should be date-stamped when received. Requests received
after 1 PM should be date-stamped the next business day.

o Each request should be date-stamped the date the EAC is required by law

to respond to the request (20 business days unless unusual circumstances).

The EAC should allow for one business week during the processing of FOIA
requests for the legal department to review all documents the EAC plans to

disclose.

The EAC should, for each document submitted to the agency or created by the

130

to make responding to FOIA requests more efficient.

3 Under 5 U.S.C.A. § 552(b)(5) (1996), interagency or intra-agency memorandums or letters which would
not be available by law to a party other than an agency in litigation with the agency are exempt from FOIA

requests.
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- Attorney-Client

Privilege
s 2 eS8, Tamar Nedzar/EAC/GOV To Karen Lynn-Dyson/EAC/GOV@EAC
~ ?_ %; 08/15/2006 12:28 PM cc Juliet E. Thompson-Hodgkins/EAC/GOV@EAC

bce

Subject PRA gquestion

~This is how | propose responding to Kim Brace's question about what PRA covers.

The Paperwork Reduction Act (PRA) requires Federal agencies to, prior to collecting information, submit
an Information Collection Request to the Director of the Office of Management and Budget, publish notice

in the Federal Register, and incorporate public comments for any information collection of ten or more
persons (See 44 USCS section 3501 et seq.). Accordingly, the EAC anticipates that completion of the
focus groups will require compliance with PRA.

Julie and Karen, what do you think?

Tamar Nedzar

Law Clerk

U.S. Election Assistance Commission
1225 New York Avenue, NW Suite 1100
Washington, DC 20005

(202) 566-1707

http://www.eac.gov

TNedzar@eac.gov

| 027710



Juliet E. Hodgkins/EAC/GOV To Rosemary E. Rodriguez/EAC/GOV@EAC

03/28/2007 09:55 PM cc Caroline C. Hunter/EAC/GOV@EAC, Donetta L.
Davidson/EAC/GOV@EAC, Gracia

b Hillman/EAC/GOV@EAC, Jeannie Layson/EAC/GOV@EAC,
cC

Subject Re: Comments on Eagleton's response

| have not reviewed the various laws, but | believe that it would require that kind of review to answer your
question accurately. My guess is that much like other election-related provisions, the language of the
statute and the placement of the statute in the code or statutory scheme will dictate the answer to the
question. Some may not even be written into statute. If you want me to, | can get someone to start
working on that review.

Juliet T. Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100
Rosemary E. Rodriguez/EAC/GOV

Rosemary E.

Rodriguez/EAC/GOV To Juliet E. Hodgkins/EAC/GOV@EAC, Donetta L.

03/28/2007 06:54 PM DaVidSOﬂ/EAC/GOV@EAC, Gracia
Hillman/EAC/GOV@EAC, Caroline C.
Hunter/EAC/GOV@EAC

cc Thomas R. Wilkey/EAC/GOV@EAC, Karen
Lynn-Dyson/EAC/GOV@EAC, Jeannie
Layson/EAC/GOV@EAC
Subject Re: Comments on Eagleton's response

Julie, in your legal opinion, is stating one's name considered identification in the states where it is the
threshold requirement?

Juliet E. Hodgkins
-—--- Original Message -----

From: Juliet E. Hodgkins

Sent: 03/28/2007 06:19 PM EDT

To: Donetta Davidson; Gracia Hillman; Caroline Hunter; Rosemary Rodriguez
Cc: Thomas Wilkey; Karen Lynn-Dyson; Jeannie Layson

Subject: Comments on Eagleton's response

Karen will present our discussion and conclusions tomorrow. However, when we left the briefing, | think
everyone believed that | would provide comments since | will not be able to be on the phone. As such, |
am transmitting my comments through this email. | will respond or address Eagleton's numbered
paragraphs (note that there is no paragraph 4).

1. There is no need to address this as Eagleton agrees that they only reviewed one election's statistics.
The statement of work for the contract told them to review the status of the law in 2004, but in no way
limited their analysis to a single year.

“Attorney-Client
Privilege
Dellberatlve Process

Privilege 027711



2. | believe that Eagleton's issue here is one of semantics. They don't like the phraseology of this
sentence. However, the sentence is true and is demonstrated by the sentenced in paragraph 2 of the
statement that they reviewed and to which they provided comments. That paragraph specifically contains
the following information: "Contractor used two sets of data to estimate turnout rates: 1) voting age
population estimates(FN2) and 2) individual-level survey data from the November 2004 Current
Population Survey conducted by the U.S. Census Bureau.(FN3)" Eagleton made two sets of comments to
Footnote 2, which is imbedded in the sentence that was just quoted. They explained their methodology in
those comments and that methodology was captured in footnote 2. That footnote specifically contains the
following sentences: "These data did not differentiate between citizens and non-citizens;... Thus, 2004
estimates of voting age population include person who are not registered to vote.”

3. Eagleton objects to the use of the word "so" in the second sentence. They believe that this creates an
inference that they only used the second set of data because the first did not show significant correlations.
While generally speaking, | believe that this inference is at least partially true, since researchers are
always searching for a set of data that will show a statistically significant correlation and will proceed to a
different set of data if the first does not show it, it is not the intended inference of these two sentences.
The point is to show that of the two data sets that they used one showed no significant correlation and the
second showed some correlations (however not all variables showed correlation). And, that the second
set of data -- the one that showed correlation was questionable because of the unusually high turnout rate
that was reported. As such, we have agreed to remove the words "so" at the beginning of the second
sentence and "only" in the middle of the second sentence -- see #9).

4. There is no number 4.

5. | believe that the statement as contained in the EAC statement is TRUE. Stating one's name is not an
independently verifiable form of identification, and | think those are the forms of identification that we are
talking about. | can walk into any polling place in the country and state the name of any person. Unless
~ the poll worker knows me or knows the person whose name | have used, there is no way to independently
verify whether my statement is true. Conversely, my signature can be compared, my address can be
verified, or my driver's license can be scrutinized to determine if | am the person that | purport to be.
While it is true that | identify myself on the phone or in person all the time by stating my name, it is not for
the purpose of determining my eligibility to vote in a particular precinct, etc. | believe that when the term
identification is used in the context of voting that it must mean that the voter provides some independently
verifiable form of identification. Having said this, | understand that this may be a point of disagreement for
others. But, as for me, this statement is true.

6. Based on conversations with Karen concerning the two groups-- one assembled by Eagleton and one
assembled by EAC -- both "questioned" the methodology and statistical analysis employed by Eagleton.
The group assembled by Eagleton was referred to by them in their report as their "peer review group.”
Karen feels that "working group" is not an accurate description of the group assembled by EAC, so she
has language to use to replace "independent working group" that captures the essence of that group.

7. See response to #2, above.

8. See response to #1, above.

9. See response to #3, above.

10. See response to #6, above.

11. I believe that the Commission must act on this report. Merely stating what we will do in the future will
not distance us from this work and will result in media and others quoting Eagleton’s work as an "EAC"
report. It has been my understanding that the consensus of the group is to "decline to adopt." | believe
that this is the right action.

My flight departs at 9:20 a.m. (EDT) and | do not arrive until 12:15 p.m. (EDT). However, if you have
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questions concerning my comments, | will be around tonight and will be available tomorrow afternoon by
Blackberry.

Juliet T. Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100
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RECOMMENDATIONS FOR FURTHER EAC ACTIVITY ON VOTER FRAUD
AND INTIMIDATION

Consultant. Recommendations

e Greatly expand the scope of individuals interviewed. Time and resource
constraints prevented the consultants from interviewing the full range of
participants in the electoral process. As a result, we recommend that in the next
phase of this project, further interviews be conducted. In particular, a greater
sampling of state and local election officials from different parts of the country
should be interviewed. These individuals have first hand information and
-experience in the operation of elections.

We also recommend that in the next phase interviews be conducted with people in
law enforcement, specifically Federal District Election Officers (“DEOs”)! and
local district attorneys and attorneys defending those accused of election crimes
or civil violations. In many instances it is the local district attorney who will
investigate election fraud and suppression complaints. Attorneys who defend
people accused of election crimes will have a different perspective on how the
system is working to detect, prevent, and prosecute election fraud.

e Conduct Follow-Up Nexis Research.The Nexis search conducted for this phase
of the research was based on a list of search terms agreed upon by both
consultants. Thousands of articles were reviewed and hundreds analyzed. Many
of the articles contain allegations of fraud or intimidation. Similarly, many of the
articles contain information about investigations into such activities or even
charges brought. However, without being able to go beyond the search terms, we

! The Public Integrity Section of the Criminal Division of the Department of Justice has
all of the 93 U.S. Attorneys appoint Assistant U.S. Attorneys to serve as DEOs for two
years. DEOs are required to screen and conduct preliminary investigations.of complaints,
in conjunction with the FBI and PIN, to determine whether they constitute potential
election crimes and should become matters for investigation; oversee the investigation
and prosecution of election fraud and other election crimes in their districts;

coordinate their district’s (investigative and prosecutorial) efforts with DOJ headquarters
prosecutors; coordinate election matters with state and local election and law
enforcement officials and make them aware of their availability to assist with election-
related matters; issue press releases to the public announcing the names and telephone
numbers of DOJ and FBI officials to contact on election day with complaints about
voting or election irregularities and answer telephones on election day to receive these
complaints; and supervise a team of Assistant U.S. Attorneys and FBI special agents who
are appointed to handle election-related allegations while the polls are open on election
day. Department of Justice's Activities to Address Past Election-Related Voting
Irregularities: General Accounting Office, October 14, 2004, GAO-04-1041R

1

027714



could not determine whether there was any action taken regarding the allegations,
investigation or charges brought. Consequently, it is impossible to know if the
article is just reporting on “talk” or what turns out to be a serious affront to the
system. We recommend that follow up Nexis research be conducted to establish
what, if any, resolutions or further activity there was in each case.

We also believe that in the second phase of this project, there should be a
sampling of local newspapers from around the country to analyze for articles on
voter fraud and voter intimidation. This will lead to a better idea of problems that
occur on city and county levels that are often not reported statewide.

Conduct follow-up research to the literature reviews. Similarly, many
allegations are made in the reports and books that we analyzed and summarized.
Those allegations are often not substantiated in any way and are inherently time
limited by the date of the writing. Despite this, various interested parties
frequently cite such reports and books as evidence of fraud or intimidation.
Therefore, we recommend as a follow up to the literature review, an analysis of
the resolution, if any, of specific instances of fraud and intimidation cited in the
books and reports reviewed in the first phase.

Review a sampling of state district court cases. In the first phase, we read and
analyzed over 44,000 cases. Unfortunately, few of these were found to be on
point. We therefore recommend that in the second phase, research should be
concentrated on a national sampling of state district court level electoral cases.
Often the district courts settle important issues that are not subsequently appealed.
We believe that there could be a storehouse of information regarding vote fraud
and intimidation in these cases.

Survey state election fraud and intimidation laws. We recommend that there
be a sampling of state electoral laws (including criminal penalty provisions), in
order to aid in the development of model legislation that would address voter
fraud and intimidation.

Review which states collect data on fraud and intimidation. Evidently a few
states, such as Arkansas and Georgia, collect and maintain data on complaints of
fraud and intimidation and the disposition of those allegations at the state level.
Phase two should examine what other states have such information and seek to
obtain it for review and analysis. Policies and protocols on gathering such
“information in these states should also be looked at as possible models for the
states that do not employ this practice.

Analyze data collected by various organizations in the 2006 election. Several
organizations, such as Election Protection, 1-800-MY VOTE], and the parties will
be setting up hotlines and sending people into the field during the upcoming mid-
term elections both to assist voters and compile complete records of complaints
and incidents from the period of voter registration through Election Day. Some of
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these organizations have already agreed to share their data with the phase two
EAC project consultants. We recommend that such data be used to the greatest
extent possible to assess the incidence and the nature of the fraud and intimidation
that occurred.

e Obtain and analyze data retained by the Department of Justice. Although
according to a recent GAO report the Voting Section of the Civil Rights Division
of the Department of Justice tracks complaints of voter intimidation in a variety of
ways,' the Section was extremely reluctant to provide the consultants with useful
information. Further attempts should be made to obtain relevant data. This
includes the telephone logs of complaints the Section keeps and information from
the database — the Interactive Case Management (ICM) system — the Section
maintains on complaints received and the corresponding action taken. We also
recommend that further research include a review and analysis of the observer and
monitor field reports from Election Day that must be filed with the Section.

e Obtain and analyze a sampling of DEO Reports. Similarly, the consultants
believe it would be useful for any further research to include a review of the
reports that must be filed by every DEO to the Public Integrity Section of the
Criminal Division of the Department of Justice. As noted above, the DEOs play a
central role in receiving reports of voter fraud and investigating and pursuing
them. Their reports would likely provide tremendous insight into what actually
transpired during the last several elections. Where necessary, information could
be redacted or kept confidential.

e Attend the Department of Justice’s Ballot Acess and Voting Integrity
Symposium. The consultants also believe it would be useful for any further
activity in this area to include attendance at the next Ballot Access and Voting
Integrity Symposium.? According to the Department, DEOs are required to attend
annual training conferences centered on combating election fraud and voting
rights abuses. These conferences sponsored by the Voting Section of the Civil
Rights Division and the Public Integrity Section of the Criminal Division, feature
presentations by civil rights officials and senior prosecutors from the Public
Integrity Section and the U.S. Attorneys’ Offices."

e Consult with an academic/academic institution with unimpeachable political
science statistical research credentials. Included in this report is a summary of

2 By attending the symposium researchers could learn more about the following:

How DEO:s are trained, e.g. what they are taught to focus their resources on, How they
are instructed to respond to various types of complaints, How information about previous
elections and voting issues is presented, and, How the Voting Rights Act, the criminal
laws governing election fraud and intimidation, the National Voter Registration Act, and
the Help America Vote Act are described and explained to participants.
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various methodologies political scientists and others suggested to measure voter
fraud and intimidation. While we note the skepticism of the Working Group in
this regard, we nonetheless recommend that in order to further the mission of
providing unbiased data, further activity in this area include an academic

~ institution and/or individual that focuses on sound, statistical methods for political
science research.

Review and Assess Whether Current Federal Laws on Fraud and
Intimidation are Adequate. Finally, we recommend that phase two project
researchers review federal laws to explore ways to make it easier to impose either
civil or criminal penalties for acts of intimidation that do not necessarily involve
racial animus and/or a physical or economic threats.

According to Craig Donsanto, long-time director of the Public Integrity Section of
- the Criminal Division of the Department of Justice,

As with other statutes addressing voter intimidation, in the absence
of any jurisprudence to the contrary, it is the Criminal Division’s
position that section 1973gg-10(1) applies only to intimidation
which is accomplished through the use of threats of physical or
economic duress. Voter “intimidation” accomplished through less
drastic means may present violations of the Voting Rights Act, 42
U.S.C. § 1973i(b), which are enforced by the Civil Rights Division
through noncriminal remedies.™

Mr. Donsanto reiterated these points to us on several occasions, including
at the working group meeting.

The second phase of this project should examine if current laws can be
revised or new laws drafted that would address voter intimidation that
does not threaten the voter physically or financially, but rather threatens
the voter’s right to vote as something of tangible value in itself. Such
legislation would penalize all forms of voter intimidation, regardless of the
motivation. The law would, for example, potentially cover letters and
postcards with contain language meant to deter voters from voting and
pre-Election and Election Day challenges that are clearly illegitimate.

In the alternative to finding a way to penalize such behavior, researchers
might examine ways to deter and punish voter intimidation under civil
law. For example, there might be a private right of action created for
voters or groups who have been subjected to intimidation tactics in the
voting process. Such an action could be brought against individual
offenders; any state or local actor where there is an unchecked pattern of
repeated abuse; and organizations that intentionally engage in intimidating
practices. Civil damage penalties and attorney fees should be included.
Another, more modest measure, as has been suggested by Ana Henderson

4
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and Christopher-Edley,iv would be to bring fines for violations under the
Voting Rights Act up to parity. Currently, the penalty for fraud is $10,000
while the penalty for acts to deprive the right to vote is $5,000.

i Department of Justice's Activities to Address Past Election-Related Voting
Irregularities: General Accounting Office, October 14, 2004, GAO-04-1041R, p. 4. This
same report criticizes some of the procedures the Section used for these systems and
urged the Department to improve upon them in time for the 2004 presidential election.
No follow-up report has been done since that time to the best of our knowledge.

i Department Of Justice To Hold Ballot Access and Voting Integrity Symposium: U.S.
Department of Justice press release, August 2, 2005.

i Craig C. Donsanto, Prosecution of Electoral Fraud Under United States Federal Law,
IFES Political Finance White Paper Series, 20006, p. 29. :

¥ Ana Henderson and Christopher Edley, Jr., Voting Rights Act Reauthorization:
Research-Based Recommendations to Improve Voting Acess, Chief Justice Earl Warrant
Institute on Race, Ethnicity and Diversity, University of California at Berkeley, School of
Law, 2006, p. 29
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Working Group Recommendations

1. Use the 2006 and/or 2008 elections as a laboratory by employing observers.
At the working group meeting, there was much discussion about using observers
to collect data regarding fraud and intimidation at the polls in the upcoming
elections. Mr. Ginsberg recommended using representatives of both parties for
the task. Mr. Bauer and others objected to this, believing that using partisans as
observers would be unworkable and would not be credible to the public.

There was even greater concern about the difficulties in getting access to poll sites
for the purposes of observation. Most states strictly limit who can be in the
polling place. In addition, there are already so many groups doing observation
and monitoring at the polls, administrators might object. There was further
concern that observers would introduce a variable into the process that would
impact the outcome. The very fact that observers were present would influence
behavior and skew the results.

Moreover, it was pointed out, many of the problems we see now with respect to
fraud and intimidation does not take place at the polling place, e.g. absentee ballot
fraud and deceptive practices. Poll site monitoring would not capture this
activity. Moreover, with increased use of early voting, poll site monitoring might
have to go on for weeks to be effective, which would require tremendous
resources.

Mr. Weinberg suggested using observers in the way they are utilized in
international elections. Such observers come into a jurisdiction prior to the
election, and use standardized forms at the polling sites to collect data.

2. Do a study on absentee ballot fraud. The working group agreed that since
absentee ballot fraud is the main form of fraud occurring, and is a practice that is
great expanding throughout the country, it would make sense to do a stand-alone
study of absentee ballot fraud. Such a study would be facilitated by the fact that
there already is a great deal of information on how, when, where and why such
practices are carried out based on cases successfully prosecuted. Researchers
could look at actual cases to see how absentee ballot fraud schemes are conducted
in an effort to provide recommendations on more effective measures for
preventing them.

3. Use risk analysis methodology to study fraud.! Working group members were
supportive of one of the methodologies recommended for studying this issue, risk
analysis. As Mr. Bauer put it, based on the assumption that people act rationally,
do an examination of what types of fraud people are most likely to commit, given
the relative costs and benefits. In that way, researchers can rank the types of
fraud that are the easiest to commit at the least cost with the greatest effect, from

! See Appendix C, and section on methodology
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most to least likely to occur. This might prove a more practical way of measuring
the problems than trying to actually get a number of acts of fraud and/or
intimidation occurring. Mr. Greenbaum added that one would want to examine
what conditions surrounding an election would be most likely to lead to an
increase in fraud. Mr. Rokita objected based on his belief that the passions of
partisanship lead people to not act rationally in an election.

. Conduct research using a methodology of database comparison. Picking up
on a suggestion made by Spencer Overton and explained in the suggested
methodology section, Mr. Hearne recommended studying the issue using
statistical database matching. Researchers should compare the voter roll and the
list of people who actually voted to see if there are “dead” and felon voters.
Because of the inconsistent quality of the databases, however, a political scientist
would need to work in an appropriate margin of error when using such a
methodology.

. Conduct a study of deceptive practices. The working group discussed the
increasing use of deceptive practices, such as flyers with false and/or intimidating
information, to suppress voter participation. A number of groups, including the
Department of Justice, the EAC, and organizations such as the Lawyers
Committee for Civil Rights, keep phone logs regarding complaints of such
practices, which may be available for review and analysis. This is also an area in
which there is often tangible evidence, such as copies of the flyers and postcards
themselves. All of this information should be reviewed and analyzed to see how
such practices are being conducted and what can be done about them.

. Study use of HAVA’s administrative complaint procedure to see if it can be
used to measure some forms of fraud and intimidation. The EAC should
study the extent to which states are actually utilizing the administrative complaint
procedure mandated by HAVA. In addition, the EAC should study whether data
collected through the administrative complaint procedure can be used as another
source of information for measuring fraud and intimidation.

. Examine the use of special election courts. Given that many state and local
judges are elected, it may be worth exploring whether special election courts that
are running before, during and after election day would be an effective means of
disposing with complaints and violations in an expeditious manner. Pennsylvania
employs such a system, and the EAC should consider investigating how well it is
working to deal with fraud and intimidation problems.
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EAC Voting Fraud-Voter Intimidation Preliminary Research

Defining Election Fraud

Note: The definition provided below is for the purposes of this EAC project.
Most of the acts described come within the federal criminal definition of fraud,
but some may not.

Election fraud is any intentional action, or intentional failure to act when
there is a duty to do so, that corrupts the election process in a manner that
can impact on election outcomes. This includes interfering in the process by
which persons register to vote; the way in which ballots are obtained,
marked, or tabulated; and the process by which election results are
canvassed and certified.

Examples include the following:

o falsifying voter registration information pertinent to eligibility to cast
a vote, (e.g. residence, criminal status, etc).;

o altering completed voter registration applications by entering false
information; '

o knowingly destroying completed voter registration applications (other
than spoiled applications) before they can be submitted to the proper
election authority;

o knowingly removing eligible voters from voter registration lists, in
violation of HAVA, NVRA, or state election laws;

» intentional destruction by election officials of voter registration records
or balloting records, in violation of records retention laws, to remove
evidence of election fraud;

e vote buying;

« voting in the name of another;

e voting more than once;

« coercing a voter’s choice on an absentee ballot;

o using a false name and/or signature on an absentee ballot;

o destroying or misappropriating an absentee ballot;

o felons, or in some states ex-felons, who vote when they know they are
ineligible to do so;

» misleading an ex-felon about his or her right to vote;

« voting by non-citizens who know they are ineligible to do so;

o intimidating practices aimed at vote suppression or deterrence,
including the abuse of challenge laws; .

o deceiving voters with false information (e.g.; deliberately directing
voters to the wrong polling place or providing false information on
polling hours and dates);
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EAC Voting Fraud-Voter Intimidation Preliminary Research

« knowingly failing to accept voter registration applications, to provide
ballots, or to accept and count voted ballots in accordance with the
Uniformed and Overseas Citizens Absentee Voting Act;

« intentional miscounting of ballots by election officials;

o intentional misrepresentation of vote tallies by election officials;

« acting in any other manner with the intention of suppressing voter
registration or voting, or interfering with vote counting and the
certification of the vote.

Voting fraud does not include mistakes made in the course of voter
registration, balloting, or tabulating ballots and certifying results. For
purposes of the EAC study, it also does not include violations of campaign
finance laws.
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Key Working Group Comments and Observations

1. The main problems today are structural barriers to voting and
administrative error. Mr. Perez observed that, in accordance with the research,
the biggest issues today are structural barriers to voting, not stealing votes.
Election administrators share this view. Election fraud is negligible, and to the
extent it occurs, it needs to be prosecuted with stronger criminal laws. The
biggest problem is properly preparing people, which is the responsibility of
election administrators.

2. Most fraud and intimidation is happening outside of the polling place. Mr.
Greenbaum observed that with respect to both voter fraud and voter suppression,
such as deceptive practices and tearing up voter registration forms, most of that is
taking place outside of the polling place.

3. This issue cannot be addressed through one study or one methodology alone.
Mr. Weinberg observed that since there is such a variety in types of fraud and
intimidation, one solution will not fit all. It will be impossible to obtain data or
resolve any of these problems through a single method.

4. The preliminary research conducted for this project is extremely valuable.
Several of the working group members complimented the quality of the research
done and although it is only preliminary, thought it would be useful and -
informative in the immediate future.

5. The Department of Justice is exploring expanding its reach over voter
suppression activities. In the context of the conversation about defining voter
intimidation, Mr. Donsanto pointed out that while voter intimidation was strictly
defined by the criminal law, his section is beginning to explore the slightly
different concept of vote suppression, and how to pursue it. He mentioned the
phone-jamming case in New Hampshire as an initial success in this effort. He
noted that he believes that vote suppression in the form of deceptive practices
ought to be a crime and the section is exploring ways to go after it within the
existing statutory construct. Mr. Bauer raised the example of a party sending
people dressed in paramilitary outfits to yell at people as they go to the polls,
telling them they have to show identification. Mr. Donsanto said that under the
laws he has to work with today, such activity is not considered corrupt. He said
that his lawyers are trying to “bend” the current laws to address aggravated cases
of vote suppression, and the phone-jamming case is an example of that. Mr.
Donsanto said that within the Department, the term vote “suppression” and
translating it into a crime is a “work in progress.”

6. Registration fraud does not translate into vote fraud. Ms. Rogers, Mr.
Donsanto and others stated that although phony voter registration applications
turned in by people being paid by the form was a problem, it has not been found



in their experience to lead to fraudulent voters at the polls. Ms. Rogers said such
people were motivated by money, not defrauding the election.

7. Handling of voter fraud and intimidation complaints varies widely across
states and localities. Ms. Rogers and others observed that every state has its own
process for intake and review of complaints of fraud and intimidation, and that
procedures often vary within states. The amount of authority secretaries of state
have to address such problems also is different in every state. Mr. Weinberg
stated he believed that most secretaries of state did not have authority to do
anything about these matters. Participants discussed whether secretaries ought to
be given greater authority so as to centralize the process, as HAVA has mandated
in other areas. :

Working Group Concerns

1. Mr. Rokita questioned whether the purpose of the present project ought to be on
assessing the level of fraud and where it is, rather than on developing methods for
making such measurements. He believed that methodology should be the focus,
“rather than opinions of interviewees.” He was concerned that the EAC would be
in a position of “adding to the universe of opinions.”

2. Mr. Rokita questioned whether the “opinions” accumulated in the research “is a
fair sampling of what’s out there.” Ms. Wang responded that one of the purposes
of the research was to explore whether there is a method available to actually
quantify in some way how much fraud there is and where it is occurring in the
electoral process. Mr. Rokita replied that “Maybe at the end of the day we stop
spending taxpayer money or it’s going to be too much to spend to find that kind of
data. Otherwise, we will stop it here and recognize there is a huge difference of
opinion on that issue of fraud, when it occurs is obtainable, and that would
possibly be a conclusion of the EAC.” Ms. Sims responded that she thought it
would be possible to get better statistics on fraud and there might be a way of

- “identifying at this point certain parts in the election process that are more
vulnerable, that we should be addressing.”

3.  Mr. Rokita stated that, “We’re not sure that fraud at the polling place doesn’t
exist. We can’t conclude that.” '

4. Mr. Rokita expressed concern about working with a political scientist. He
believes that the “EAC needs to be very careful in who they select, because all the
time and effort and money that’s been spent up to date and would be spent in the
future could be invalidated by a wrong selection in the eyes of some group.”

o
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EAC Voting Fraud-Voter Intimidation Preliminary Research

Election Protection 2004

By the Election Protection Coalition
Election Protection — the Program

Election Protection 2004 was the nation’s most far-reaching effort to protect voter rights
before and on Election Day. The historic nonpartisan program included:

e A toll-free number, 1-866-OUR-VOTE, with free, immediate and multi-lingual
assistance to help voters with questions about registration and voting, and assist
voters who encounter barriers to the ballot box.

e Distribution of more than five million “Voters’ Bills of Rights” with state-specific
information '

e 25,000 volunteers, including 6,000 lawyers and law students, who watched for
problems and assisted voters on the spot at more than 3,500 predominantly
African-American and Latino precincts with a history of disenfranchisement in at
least 17 states.

e Civil rights lawyers and advocates represented voters in lawsuits, preserved
access to the polls, exposed and prevented voter intimidation, worked with
election officials to identify and solve problems with new voting machines,
technology and ballot forms, and protected voter rights in advance and on
Election Day.

Voter Intimidation and Suppression Stories (Abridged)

e An Associated Press story noted Election Protection's exposure of reported voter
suppression tactics in Colorado: Officials with the Election Protection Coalition, a
voter-rights group, also said some voters in a predominantly black neighborhood
north of Denver found papers on their doorsteps giving them the wrong address
for their precinct

e Election Protection received a report from Florissant County, Missouri from a
voter who lives in predominantly white neighborhood. While waiting in line to
vote, a Republican challenger challenged the black voters by requesting more
proof of identification, residence, and signature match, while asking nothing from
white voters. Also, the same voter reportedly asked a few questions about voting
but an election officials refused to provide any meaningful answer, insisting that
"it's very simple", but provided white voters with information when requested.
There was one other black voter in line who was also singled out for same
treatment while white voters were not.

¢ Election Protection received a report from Boulder County, Colorado that a poll
worker made racist comments to Asian American voter and then told her she was
not on the list and turned her away. The voter saw others filling out provisional
ballots and asked for one but was denied. Another Asian American woman behind
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her in line was also given trouble by the same poll worker (he questioned her
nationality and also turned her away).

The Election Protection hotline received reports from Pinellas County, Florida
that individuals purporting to be from the Kerry campaign are going door-to-door
handing out absentee ballots, and asking voters to fill them out, and then taking
the ballots from them, saying "Vote here for Kerry. Don't bother going to the
polls." .

The Election Protection Coalition received a report from a woman whose sister
lives in Milwaukee and is on government assistance. Her sister was reportedly
told by her "case manager" that if she voted for Kerry, she would stop receiving
her checks.

An illiterate, older and disabled voter in Miami-Dade asked for assistance reading
the ballot and reported that a poll worker yelled at him and refused to assist him
and also refused to allow him to bring a friend into the booth in order to read the
ballot to him.

The Election Protection Coalition have gathered reports that flyers are circulating
in a black community in Lexington, South Carolina claiming they those who are
behind on child support payments will be arrested as the polls.

Minority voters from Palm Beach County, Florida reported to the hotline that they
received middle-of-the-night, live harassing phone calls warning them away from
the polls.

A volunteer for Rock the Vote reported that two illiterate voters in Michigan
requested assistance with their ballots but were refused and reportedly mocked by
poll workers.

The hotline received a call from a radio DJ in Hillsborough County, Florida, who
stated that he has received many calls (most of which were from African-
Americans) claiming that poll workers were turning voters away and not "letting"
them vote.

The hotline received a call from Pima County, Arizona, indicating that
Democratic voters received calls throughout Monday evening, providing incorrect
information about the precinct location. Voters have had to be transported en
masse in order to correct the problem. -

A caller from Alabama claims that he was told at his polling place that he could

vote there for everything but the President and that he would have to go elsewhere
in order to vote for a presidential candidate.
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Poll monitors in Philadelphia reports groups of lawyers, traveling in threes, who
pull voters out of line and challenge them to provide ID, but when challenged
themselves, they hop into waiting cars or vans and leave. Similar activity by
Republican lawyers in Philadelphia was reported in the 2002 election.

In Cuyahuga, Ohio, a caller reported that all black voters are being asked to show
ID, while white voters are not. Caller report that he is black and had to show ID
while his girlfriend is white and did not have to show ID.

Two months ago, suspicious phone calls to newly registered Democrats —telling
them they weren’t, in fact, registered to vote — were traced to the Republican
headquarters in the Eastern Panhandle. On Monday, Democrats there said the
calls have started again, even after the Berkeley County Clerk — a Republican —
sent the party a cease-and-desist letter. The Berkeley prosecutor, who also is
county Democratic chairman, has called on the U.S. attorney to investigate.

In Tuscon, Arizona a misleading call informing voters that they should vote on
November 3 has been traced back to the state GOP headquarters. The FBI is
investigating. ‘

A man driving around in a big van covered in American flags and a big picture of
a policeman was reportedly parked in front of a polling place; he then got out and
moved within the 75 ft limit, until he was asked to leave; he then was found inside
the polling place and was again asked to leave. Election Protection volunteers
contacted officials and the man was eventually removed.

The Election Protection hotline has received a report from individuals who claim
to have received recorded telephone message coming from Bill Clinton and ACT
and reminding them to vote on Nov. 3rd.

In Massachusetts, the EP Hotline has received a report that a radio station (WILD)
is broadcasting that voters will be arrested on the spot if they have outstandmg
parking tickets.

In Richland, South Carolina Election Protection has received a report of a poll
manager turning away individuals who do not have photo ID issued to the county
or a driver's license; an EP lawyer spoke with the Poll Manager at 8:20 am and
told her that people with other forms of ID should be allowed to vote by
provisional ballot.

In Greenville, a caller reported that a white poll worker was asking Blacks for
multiple form of LD. Fortunately, the voter who reported the problem did have a
second L.D. but reported that some others were turned away. Election Protection
attorneys have alerted election officials.
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e In Allegheny County, Pennsylvania, an official looking flyer advises Democratic
voters to "create a peaceful voting environment" by voting on Wednesday,
November 3

e The week before the election, flyers were circulated in Milwaukee under the
heading "Milwaukee Black Voters League" with some "warnings for election
time." The flyer listed false reasons for which you would be barred from voting
(such as a traffic ticket) and then warned that "If you violate any of these laws
you can get ten years in prison and your children will get taken away from you."

e Thereis a Jefferson County flyer which tells voters "See you at the Poles![sic]"...
on November 4.

4 A
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The Long Shadow of Jim Crow, People for the American Way and the National
Association for the Advancement of Colored People

This report describes the pervasive and repeated practices of voter intimidation and vote
suppression that have taken place in very recent years and during contemporary
American history. The most recent cases included in the report are the incident in which
Florida law enforcement questioned elderly African American voters in Orlando
regarding the 2003 mayoral race, which had already been resolved, shortly before the
2004 election; the 2004 Florida felon purge list; the case of South Dakota in 2004 in
which Native Americans were improperly and illegally required to show photo
identification at the polls or denied the right to vote, and similar improper demands for ID
from minorities in other parts of the country; the use of challengers in minority districts
in many locations; the challenge to the right of African American students to vote in
Texas in 2004; the presence of men looking like law enforcement challenging African
.American voters at the polls in Philadelphia in 2003; the distribution of flyers in
Louisiana and elsewhere in a number of elections over the last few years in minority
areas telling them to vote on the wrong day; and the FBI investigation into thousands of
Native American voters in South Dakota in 2002, which resulted in no showing of
wrongdoing.

The report also points out that, “Over the past two decades, the Republican Party has
launched a series of ‘ballot security’ and ‘voter integrity’ initiatives which have targeted
minority communities. At least three times, these initiatives were successfully challenged
in federal courts as illegal attempts to suppress voter participation based on race.

It goes on to describe the numerous instances of voter intimidation and suppression
during the 2000 election, the 1990s, the 1980s and back through the civil rights
movement of the 1960s, putting current efforts in historical perspective. Describing the
- chronology of events in this way demonstrates the developing patterns and strategic
underpinnings of the tactics used over the last forty years.
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The New Poll Tax: Republican-Sponsored Ballot-Security Measures are
Being Used to Keep Minorities from Voting

By Laughlin McDonald

McDonald argues that “the discriminatory use of so-called ‘ballot security” programs”
has been a reoccurring scandal since the passage of the Voting Rights Act of 1965. These
programs are deceptively presented as preventing voter fraud and thereby furthering good
government. However, McDonald states “but far too often they [the ballot security
programs] are actually designed to suppress minority voting -- and for nakedly partisan

purposes.”

McDonald blames the federal government as well as the states for use of suspect ballot
security programs. He cites the implementation of the U.S. Department of Justice’s in
"Voting Integrity Initiative" in South Dakota as the worst example of a joint federal-state
effort to prevent voter fraud. Alleged voter fraud only in counties with significant Native
American populations was targeted. South Dakota Attorney General Mark Barnett
“working with the FBI, announced plans to send state and federal agents to question
almost 2,000 new Native-American registrants, many of whom were participating in the
political process for the first time.” However, statistics show that these efforts only
served to increase Native American voter participation. Native Americans “were targeted
based on fraud allegations that proved to be grossly exaggerated; at the end of the
investigation, only one Native American was even charged with a voting-rules violation.”

McDonald cites several other ballot security efforts that were really disguised attempts at
minority voter suppression:

In Pine Bluff, Ark., Democrats accused Republican poll watchers of driving away
voters in predominantly black precincts by taking photos of them and demanding
identification during pre-election day balloting. Democrats in Michigan charged
that a plan by Republicans to station hundreds of "spotters" at heavily Democratic
precincts was an effort to intimidate black voters and suppress Democratic turnout.
In South Carolina, a lawsuit filed the day before the election alleged that officials in
Beaufort County had adopted-a new and unauthorized policy allowing them to
challenge voters who gave rural route or box numbers for their registration address.
According to the complaint, a disproportionate number of those affected by the new
rule would be African-American voters who lived in the rural areas of the county.

McDonald is also critical of the Help America Vote Act (HAVA). He states that HAVA
“contains other provisions that may enhance the opportunities for harassment and
intimidation of minorities through ballot-security programs.” McDonald specifically
attacks the photo ID requirement for anyone who registered by mail but has not
previously voted. McDonald argues that the ID requirement will suppress minority voting
because minorities are less likely then non-minorities to have a photo ID, a photo ID is
expensive to obtain and all the alternatives to photo ID present similar obstacles to
minority voters. He also argues that there is no evidence that photo ID will combat voter

027730



EAC Voting Fraud-Voter Intimidation Preliminary Research

fraud but it only really provides “another opportunity for aggressive poll officials to
single out minority voters and interrogate them.”

McDonald lists some classic past ballot security efforts by the Republicans that have
been abused: the 1981 gubernatorial election anti-fraud initiative leading to the well
known consent decree prohibiting the Republicans from repeating this, a similar
Republican effort in Louisiana in 1986 in Senator John Breaux’s race which again
resulted in prohibition by a state court judge, and a similar effort by Republicans in
Senator Jesse Helms 1990 reelection. This time the Department of Justice sued the
Republican Party and Helm’s reelection committee, resulting in another consent decree
prohibiting future ballot security programs without court approval.

McDonald indicates that the crux of the problem is lax enforcement of federal voters
rights laws. He states, “there is no record of the purveyors of any ballot-security program
being criminally prosecuted by federal authorities for interfering with the right to vote.”
The only positive case law McDonald cited was a decision by the United States Court of
Appeals for the Eighth Circuit that affirmed “an award of damages ranging from $500 to
$2,000, payable by individual poll officials to each of seven black voters who had been
unlawfully challenged, harassed, denied assistance in voting or purged from the rolls in
the town of Crawfordsville {Arkansas].”

McDonald concludes by stating that Congress and the states should adopt
“nondiscriminatory, evenly applied measures to ensure the integrity of the ballot.”
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An Evaluation: Voter Registration Elections Board: Wisconsin Audit Report 05-12:
September 2005

The Joint Legislative Audit Committee of the Wisconsin Legislature required the
Wisconsin Audit Report. The Report obviously does not include the 2006 statistics for
statewide voter registration as required by HAVA. Wisconsin voter registration is
required by statute in only 172 municipalities---those with populations of 5,000 or more.
Another 167 smaller municipalities opted to maintain voter registration lists. Currently,
28.9 % of the voting-age population is not required to register before voting.

According to the Report, great variation was found in the implementation of existing
voter registration laws. For example, 46 % of municipalities that responded to the survey
did not send address verification cards to individuals who registered by mail or at the
polls on Election Day in November 2004.

Further, only 85.3 % of survey respondents reported updating their voter registration lists
to remove inactive voters, as required by law.

. Current voter registration practices were determined to be insufficient to ensure the
accuracy of voter registration lists used by poll workers or to prevent ineligible persons
from registering to vote. The Report identified 105 instances of voting irregularities in six
municipalities, including 98 ineligible felons who may have voted. The names of these
individuals were forwarded to appropriate district attorneys for investigation.

Due to concerns about ineligible voting, stemming from the 2004 election, the Joint
Legislative Audit Committee requested that voter registration procedures be evaluated.
The following was investigated for this Report:

* yoter registration requireménts and the methods by which voters register, including
requirements in other states; [ '

* the address verification process, including the use of address verification cards to
confirm the residency of those who register by mail or at the polls;

“* procedures and practices for updating voter registration lists; and,
EI
* the role of the Elections Board.

Wisconsin allows qualified electors to register in person, by mail, or with a special
registration deputy before Election Day, and at the polls on Election Day. In
municipalities where registration is required by statute, 20.3 % of Wisconsin voters
registered at the polls on Election Day in November 2004. Municipal clerks rely on
registrants to affirm their eligibility, including citizenship and age. However,
requirements for providing identification or proof of residence vary depending on when
an individual registers and by which method.
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Address verification cards are the primary tool available to municipal clerks for verifying
the residency of registered voters and detecting improper registrations by mail or at the
polls. Statutes require that clerks send cards to everyone who registers by mail or on
Election Day. However, only 42.7 % of the 150 municipalities surveyed sent cards to
both groups, and 46 % did not send any address verification cards.

Statutes also require clerks to provide the local district attorney with the names of any
Election Day registrants whose cards are undeliverable at the address provided. However,
only 24.3 % of the clerks who sent cards also forwarded names from undeliverable cards
to district attorneys. District attorneys surveyed indicated that they require more
information than is typically provided to conduct effective investigations.

To ensure that voter registration lists contain only the names of qualified electors,
municipal clerks are required by statute to remove or inactivate the names of individuals
who have not voted in four years, to update registration information for individuals who
move or change their names, and to remove or inactivate the names of deceased
individuals. They are also required to notify registered voters before removing their
names from registration lists. These statutory requirements are not consistently followed:

*85.3 % of municipalities removed the names of inactive voters from their voter
registration lists; 0O ‘

* 71.4 % sometimes or always notified registered voters before removing their names;
and O

* 54.0 % reported removing the names of ineligible felons.

Because of such inconsistencies, registration lists contain duplicate records and the names
of ineligible individuals. For example, more than 348,000 electronic voter registration
records from eight municipalities were reviewed, identifying 3,116 records that appear to
show individuals who are registered more than once in the same municipality.

In six municipalities where sufficient information was available, there was 105 instances
of potentially improper or fraudulent voting in the 2004 elections. These included: 98
ineligible felons who may have voted; 2 individuals who may have voted twice; 1 voter
who may have been underage; and 4 absentee ballots that should not have been counted
because the voters who cast them died before Election Day.

Recommendations:

* adjusting the early registration deadline to provide clerks more time to prepare
registration lists;

* establishing more stringent requirements for special registration deputies, including
prohibiting compensation based on the number of individuals registered;
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* establishing uniform requirements for demonstrating proof of residence for all
registrants;

* providing municipal clerks with more flexibility in the use of address verification cards;

* Authorizing civil penalties for local election officials and municipalities that fail to
comply with election laws; and,

* implementing mandatory elections training requirements for municipal clerks.

The Report also recognized that the new HAVA registration procedures would help with
existing registration problems.
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Interview with Tony Sirvello, Executive Director, IACREOT

April 12, 2006 |

Biographical

Sirvello is currently the executive director of the International Association of Clerks,
Recorders, Election Officials and Treasurers, an organization of 1700 members.

Formerly, he ran elections in Harris County, Texas for 29 years.

Incidents of Election Fraud

Sirvello stated that one problem with election crimes is that they are not high on the
priority list of either district attorneys or grand juries. Therefore, complaints of election
crime very rarely are prosecuted or are indicted by the grand jury. In 1996 in Harris
County, 14 people voted twice but the grand jury refused to indict. One woman voted
twice, once during early voting and once on Election Day. She said she thought there
were two elections. The jury believed her. Sirvello believes none of the people
intentionally voted more than once. He said that he believes double voting is not as big
of an issue as people make it out to be.

In 1986, it was found that there were 300 more ballots than voter signatures. It was clear
that the elections officials stuffed the ballot boxes. The case was brought before a grand

jury, but there was no indictment because all of the defendants were friends and relatives
of each other and none would admit what had been done.

Sirvello stated that there have been isolated circumstances where a voter would show up
at the poll and his name had already been signed and he had voted.

Finally, Sirvello indicated that some people who worked in Houston but did not live in
Harris County were permitted to vote.

Specific Absentee Ballot/Vote By Mail Issues

Sirvello said that mail voting presents the largest problem. With mail voting there is too
much opportunity to influence voters or to fraudulently request a ballot.

If one applied for an absentee ballot, their name and address was made available to
candidates and political consultants who would often send people to collect the ballot.
Many did not want to give up the ballot but wanted to mail it personally. The result was
to discourage voting.

In Texas, a person could only apply for an absentee ballot if over 65 years of age. Parties,
candidates and consultants would get the list of voters over 65 and send them a
professional mail piece telling them they could vote by mail and a ballot with everything
filled out except the signature. Problems ensued -- for example, voters would print their
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names rather than sign them, and the ballot was rejected. In other cases, the elderly
would give their absentee ballot to someone else.

If a person applied for an absentee ballot but then decided not to cast it but to vote in
person, that person had to bring the non-voted absentee ballot to the poll and surrender it.

If they did not they would not be permitted to vote at the polling place.

Incidents of Voter Intimidation

Sirvello only reported isolated cases of intimidation or suppression in Harris County.
These mostly occurred in Presidential elections. Some people perceived intimidation
when being told they were not eligible to vote under the law. Sirvello stated that the big
issue in elections now is whether there should be a paper trail for touch screen voting.

Recommendations

District attorneys need to put more emphasis on election crime so people will not believe
that it goes unpunished.

There should be either a national holiday for Election Day or a day should be given off of
work without counting as a vacation day so that better poll workers are available and
there can be more public education on election administration procedures.
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Interview with Craig Donsanto, Director, Public Integrity Section, U.S. Department

of Justice
January 13, 2006

Questions

How are Prosecution Decisions Made?

Craig Donsanto must approve all investigations that go beyond a preliminary stage, all
charges, search warrant applications and subpoenas and all prosecutions. The decision to
investigate is very sensitive because of the public officials involved. If a charge seems
political, Donsanto will reject it. Donsanto gives possible theories for investigation.
Donsanto and Noel Hillman will decide whether to farm out the case to an AUSA.
Donsanto uses a concept called predication. In-other-words, there must be enough
evidence to suggest a crime has been committed. The method of evaluation of this
evidence depends on the type of evidence and its source. There are two types of
evidence---factual (antisocial behavior) and legal (antisocial behavior leading to statutory
violations). Whether an indictment will be brought depends on the likelihood of success
before a jury. Much depends on the type of evidence and the source. Donsanto said he
“knows it when he sees it.” Donsanto will only indict if he is confident of a conviction
assuming the worst case scenario — a jury trial.

A person under investigation will first receive a target letter. Often, a defendant who gets
a target letter will ask for a departmental hearing. The defendant’s case will be heard by
Donsanto and Hillman. On occasion, the assistant attorney general will review the case.
The department grants such hearings easily because such defendants are likely to provide
information about others involved.

The Civil Rights Division, Voting Rights Section makes its own decisions on
prosecution. The head of that division is John Tanner. There is a lot of cooperation
between

Does the Decision to Prosecute Incorporate Particular Political Considerations within a
State Such as a One Party System or a System in which the Party in Power Controls the
Means of Prosecution and Suppresses Opposition Complaints? '
Yes. Before, the department would leave it to the states. Now, if there is racial animus
involved in the case, there is political bias involved, or the prosecutor is not impartial, the
department will take it over.

Does it Matter if the Complaint Comes from a Member of a Racial Minority?

No. But if the question involves racial animus, that has also always been an aggravating
factor, making it more likely the Department will take it over
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What Kinds of Complaints Would Routinely Override Principles of Federalism?

Federalism is no longer big issue. DOJ is permitted to prosecute whenever there is a
candidate for federal office.

Are There Too Few Prosecutions?
DOJ can’t prosecute everything.
What Should Be Done to Improve the System?

The problem is asserting federal jurisdiction in non-federal elections. It is preferable for
the federal government to pursue these cases for the following reasons: federal districts
draw from a bigger and more diverse jury pool; the DOJ is politically detached; local
district attorneys are hamstrung by the need to be re-elected; DOJ has more resources —
local prosecutors need to focus on personal and property crimes---fraud cases are too big
and too complex for them; DOJ can use the grand jury process as a discovery technique
and to test the strength of the case.

In U.S. v. McNally, the court ruled that the mail fraud statute does not apply to election
fraud. It was through the mail fraud statute that the department had routinely gotten
federal jurisdiction over election fraud cases. 18 USC 1346, the congressional effort to
“fix” McNally, did not include voter fraud.

As a result, the department needs a new federal law that allows federal prosecution
whenever a federal instrumentality is used, e.g. the mail, federal funding, interstate
commerce. The department has drafted such legislation, which was introduced but not
passed in the early 1990s. A federal law is needed that permits prosecution in any
election where any federal instrumentality is used.

Other Information

The Department has held four symposia for DEOs and FBI agents since the initiation of
the Ballot Access and Voting Integrity Initiative. In 2003, civil rights leaders were
invited to make speeches, but were not permitted to take part in the rest of the
symposium. All other symposia have been closed to the public. (Peg will be sending us
the complete training materials used at those sessions. These are confidential and are the
subject of FOIA litigation).

There are two types of attorneys in the division: prosecutors, who take on cases when the
jurisdiction of the section requires it; the US Attorney has recused him or herself; or
when the US Attorney is unable to handle the case (most frequent reason) and braintrust
attorneys who analyze the facts, formulate theories, and draft legal documents.

Cases:
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" Donsanto provided us with three case lists: Open cases (still being investigated) as of
January 13, 2006 — confidential; election fraud prosecutions and convictions as a result of
the Ballot Access and Voting Integrity Initiative October 2002-January 13, 2006 and
cases closed for lack of evidence as of January 13, 2006

If we want more documents related to any case, we must get those documents from the
states. The department will not release them to us.

Although the number of election fraud related complaints have not gone up since 2002,
nor has the proportion of legitimate to illegitimate complaints of fraud, the number of
cases that the department is investigating and the number of indictments the department
is pursuing are both up dramatically.

Since 2002, the department has brought more cases against alien voters, felon voters, and
double voters than ever before. Previously, cases were only brought when there was a
pattern or scheme to corrupt the process. Charges were not brought against individuals —
those cases went un-prosecuted. This change in direction, focus, and level of aggression
was by the decision of the Attorney General. The reason for the change was for
deterrence purposes.

The department is currently undertaking three pilot projects to determine what works in
developing the cases and obtaining convictions and what works with juries in such
matters to gain convictions:

" Felon voters in Milwaukee.

Alien voters in the Southern District of Florida. FYI —under 18 USC 611, to prosecute
for “alien voting” there is no intent requirement. Conviction can lead to deportation.
Nonetheless, the department feels compelled to look at mitigating factors such as was the
alien told it was OK to vote, does the alien have a spouse that is a citizen.

Double voters in a variety of jurisdictions.

The department does not maintain records of the complaints that come in from DEOs,
U.S attorneys and others during the election that are not pursued by the department.

Donsanto asserted that U.S. attorneys never initiate frivolous investigations.

According to the new handbook, the department can take on a case whenever there is a
federal candidate on the ballot
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Interview with Douglas Webber, Assistant Indiana Attorney General
February 15, 2006

Background
Mr. Webber was an attorney for the Marion County Election Board and was also part of

the Indianapolis Ballot Security Team (sometimes called the Goon Squad). This Team -
was a group of attorneys well trained in election law whose mission was to enforce ballot
security.

Litigation :

Status of litigation in Indiana: On January 12 the briefing was completed. The parties are
waiting for a decision from the U.S. district judge. The judge understood that one of the -
parties would seek a stay from the 7™ Circuit Court of Appeals. The parties anticipate a
decision in late March or early April. Mr. Webber did the discovery and depositions for
the litigation. Mr. Webber feared the plaintiffs were going to state in their reply brief that
HAVA'’s statewide database requirement would resolve the problems alleged by the state.
However, the plaintiffs failed to do so, relying on a Motor Voter Act argument instead.
Mr. Webber believes that the voter ID at issue will make the system much more user-
friendly for the poll workers..The Legislature passed the ID legislation, and the state is
defending it, on the basis of the problem of the perception of fraud.

Incidents of fraud and intimidation

Mr. Webber thinks that no one can put his or her thumb on whether there has been voter
fraud in Indiana. For instance, if someone votes in place of another, no one knows about
it. There have been no prosecuted cases of polling place fraud in Indiana. There is no
recorded history of documented cases, but it does happen. In the litigation, he used
articles from around the country about instances of voter fraud, but even in those
examples there were ultimately no prosecutions, for example the case of Milwaukee.

He also stated in the litigation that there are all kinds of examples of dead people voting-
-—-totaling in the hundreds of thousands of votes across the country.

One interesting example of actual fraud in Indiana occurred when a poll worker, in a poll
using punch cards, glued the chads back and then punched out other chads for his
candidate. But this would not be something that would be addressed by an ID
requirement.

He also believes that the perception that the polls are loose can be addressed by the
legislature. The legislature does not need to wait to see if the statewide database solve the
problems and therefore affect the determination of whether an ID requirement is
necessary. When he took the deposition of the Republican Co-Director, he said he
thought Indiana was getting ahead of the curve. That is, there have been problems
around the country, and confidence in elections is low. Therefore Indiana is now in front
of getting that confidence back.
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Mr. Webber stated that the largest vote problem in Indiana is absentee ballots. Absentee
ballot fraud and vote buying are the most documented cases. It used to be the law that
applications for absentee ballots could be sent anywhere. In one, case absentee votes
were exchanged for “a job on election day”---meaning one vote for a certain price. The
election was contested and the trial judge found that although there was vote fraud, the
incidents of such were less than the margin of victory and so he refused to overturn the
election. Mr. Webber appealed the case for the state and argued the judge used the wrong
statute. The Indiana Supreme Court agreed and reversed. Several people were prosecuted
as a result — those cases are still pending.

Process

In Indiana, voter complaints first come to the attorney for the county election board who
can recommend that a hearing be held. If criminal activity was found, the case could be
referred to the county prosecutor or in certain instances to the Indiana Attorney General’s
Office. In practice, the Attorney General almost never handles such cases.

Mr. Webber has had experience training county of election boards in preserving the
integrity and security of the polling place from political or party officials. Mr. Webber
stated that the Indiana voter rolls need to be culled. He also stated that in Southern
Indiana a large problem was vote buying while in Northern Indiana a large problem was
based on government workers feeling compelled to vote for the party that gave them their
jobs.

Recommendations _

e Mr. Webber believes that all election fraud and intimidation complaints should be
referred to the Attorney General’s Office to circumvent the problem of local
political prosecutions. The Attorney General should take more responsibility for
complaints of fraud because at the local level, politics interferes. At the local
level, everyone knows each other, making it harder prosecute.

o Indiana currently votes 6 am to 6 pm on a weekday. Government workers and
retirees are the only people who are available to work the polls. Mr. Webber
suggested that the biggest change should be to move elections to weekends. This
would involve more people acting as poll workers who would be much more
careful about what was going on. '

e Early voting at the clerk’s office is good because the people there know what they
are doing. People would be unlikely to commit fraud at the clerk’s office. This

~ should be expanded to other polling places in addition to that of the county clerk.

o Finally, Mr. Webber believes polling places should be open longer, run more
professionally but that there needs to be fewer of them so that they are staffed by
only the best, most professional people.
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Interview Sharon Priest, former Secretary of State, Arkansas
January 24, 2006

Process:

When there is an allegation of election fraud or intimidation, the county clerk refers it to
the local district attorney. Most often, the DA does not pursue the claim. There is little
that state administrators can do about this because in Arkansas, county clerks are
partisanly elected and completely autonomous. Indeed, county clerks have total authority
to determine who is an eligible voter.

Data:

There is very little data collected in Arkansas on fraud and intimidation cases. Any
information there might be stays at the county level. This again is largely because the
clerks have so much control and authority, and will not release information. Any
statewide data that does exist might be gotten from Susie Storms from the State Board of
Elections.

Most Common Problems

The perception of fraud is much greater than the actual incidence of fraud.

e The DMV does not implement NVRA in that it does not take the necessary steps
when providing the voter registration forms and does not process them properly.
This leads to both ineligible voters potentially getting on the voting rolls (e.g.
noncitizens, who have come to get a drivers license, fill out a voter registration
form having no intention of actually voting) and voter thinking they are registered
to vote to find they are not on the list on Election Day. Also, some people think
they are automatically registered if they have applied for a drivers license.

e Absentee ballot fraud is the most frequent form of election fraud.

e In Arkansas, it is suspected that politicians pay ministers to tell their
congregations to vote for them

e In 2003, the State Board documented 400 complaints against the Pulaski County
Clerk for engaging in what was at least borderline fraud, e.g. certain people not
receiving their absentee ballots. The case went to a grand jury but no indictment
was brought. '

e Transportation of ballot boxes is often insecure making it very easy for insiders to
tamper with the ballots or stuff the ballot boxes. Priest has not actually witnessed
this happen, but believes it may have.

e Intimidation at the poll sites in court houses. Many voters are afraid of the county
judges or county employees and therefore will not vote. They justifiably believe
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their ballots will be opened by these employees to see who they voted for, and if
they voted against the county people, retribution might ensue.

Undue challenges to minority language voters at the poll sites

Paid reglstratlon collectors fill out phony names, but these 1nd1v1dua1s are caught
before anyone is able to cast an ineligible ballot.

Suggested Reforms for Improvement:

Nonpartisan election administration

Increased prosecution of election crimes through greater resources to district
attorneys. In addition, during election time, there should be an attorney in the
DA’s office who is designated to handle election prosecution.

There should be greater centralization of the process, especially with respect to
the statewide database. Arkansas has a “bottom up” system. This means the
counties still control the list and there is insufficient information sharing. For
example, if someone lives in one county but dies in another, the county in which
the voter lived — and was registered to vote — will not be notified of the death.
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Interview with Heather Dawn Thompson, Director of Government Relations, National
Congress of American Indians

March 22, 2006

Background

Thompson is a member of the Cheyenne River Sioux tribe in South Dakota. For many years she
worked locally on elections doing poll monitoring and legal work, from a nonpartisan
perspective. In 2004, she headed the Native Vote Election Protection, a project run by the
National Congress of American Indians, and was in charge of monitoring all Native American
voting sites around the country, focusing on 10 or 15 states with the biggest Native populations.
She is now permanently on staff of the National Congress of American Indians as the Director of
Government relations. NCAI works jointly with NARF as well as the Election Protection
Coalition.

Recent trends

Native election protection operations have intensified recently for several reasons. While election
protection efforts in Native areas have been ongoing, leaders realized that they were failing to
develop internal infrastructure or cultivate locally any of the knowledge and expertise which
would arrive and leave with external protection groups.

Moreover, in recent years partisan groups have become more aware of the power of the native
vote, and have become more active in native communities. This has partly resulted in an extreme
increase in voter intimidation tactics. As native communities are easy to identify, easy to target,
and generally dominated by a single party, they are especially vulnerable to such tactics.

Initially, reports of intimidation were only passed along by word of mouth. But it became such a
problem in the past 5 to 6 years that tribal leaders decided to raise the issue to the national level.
Thompson points to the Cantwell election in 2000 and the Johnson election in South Dakotain
2002 as tipping points where many began to realize the Indian vote could matter in Senate and
national elections.

Thompson stressed that Native Vote places a great deal of importance on being nonpartisan.
While a majority of native communities vote Democratic, there are notable exceptions, including
communities in Oklahoma and Alaska, and they have both parties engaging in aggressive tactics.
However, she believes the most recent increase in suppression and intimidation tactics have
come from Republican Party organizations.

Nature of Suppression/Intimidation of Native Voters

Thompson categorizes suppression into judge related and poll-watcher related incidents, both of
which may be purposeful or inadvertent, as well as longstanding legal-structural constraints.
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Structural problems

One example of inadvertent suppression built into the system stems from the fact that many
Indian communities also include significant numbers of non-Indians due to allotment. Non-
Indians tend to be most active in the state and local government while Indians tend to be more
involved in the tribal government. Thus, the individuals running elections end up being non-
Indian. Having Indians vote at polling places staffed by non-Indians often results in incidents of
disrespect towards Native voters (Thompson emphasized the considerable racism which persists
against Indians in these areas). Also, judges aren’t familiar with Indian last names and are more
dismissive of solving discrepancies with native voters.

Structural problems also arise from laws which mandate that the tribal government cannot run
state or local elections. In places like South Dakota, political leaders used to make it intentionally
difficult for Native Americans to participate in elections. For example, state, local and federal
elections could not be held in the same location as tribal elections, leading to confusion when
tribal and other elections are held in different locations. Also, it is common to have native
communities with few suitable sites, meaning that a state election held in a secondary location -
can suddenly impose transportation obstacles.

Photo ID Issues

Thompson believes both state level and HAVA photo ID requirements have a considerable
negative impact. For a number of reasons, many Indian voters don’t have photo ID. Poor health
care and poverty on reservations means that many children are born at home, leading to a lack of
birth certificates necessary to obtain ID. Also, election workers and others may assume they are
Hispanic, causing additional skepticism due to citizenship questions. There is a cultural issue as
well—historically, whenever Indians register with the federal government it has been associated
with a taking of land or removal of children. Thus many Indians avoid registering for anything
with the government, even for tribal ID.

Thompson also offered examples of how the impact of ID requirements had been worsened by
.certain rules and the discriminatory way they have been carried out. In the South Dakota special
election of 2003, poll workers told Native American voters that if they did not have ID with them
and they lived within sixty miles of the precinct, the voter had to come back with ID. The poll
workers did not tell the voters that they could vote by affidavit ballot and not need to return, as
required by law. This was exacerbated by the fact that the poll workers didn’t know the voters
—as would be the case with non-Indian poll workers and Indian voters. Many left the poll site
without voting and did not return.

In Minnesota, the state tried to prohibit the use of tribal ID’s for voting outside of a reservation,
even though Minnesota has a large urban Native population. Thompson believes this move was
very purposeful, and despite any reasonable arguments from the Secretary of State, they had to -
file a lawsuit to stop the rule. They were very surprised to find national party representatives in
the courtroom when they went to deal with lawsuit, representatives who could only have been
alerted through a discussion with the Secretary of State. '
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Partisan Poll-Monitoring

Thompson believes the most purposeful suppression has been perpetrated by the party structures
on an individual basis, of which South Dakota is a great example.

Some negative instances of poll monitoring are not purposeful. Both parties send in non-Indian,
non-Western lawyers, largely from the East Coast, which can lead to uncomfortable cultural
clashes. These efforts display a keen lack of understanding of these communities and the best
way to negotiate within in them. But while it may be intimidating, it is not purposeful.

Yet there are also many instances of purposeful abuse of poll monitoring. While there were
indeed problems during the 2002 Johnson election, it was small compared to the Janklow special
election. Thompson says Republican workers shunned cultural understanding outreach, and had
an extensive pamphlet of what to say at polls and were very aggressive about it. In one tactic,
every time a voter would come up with no ID, poll monitors would repeat “You can’t vote” over
and over again, causing many voters to leave. This same tactic appeared across reservations, and
eventually they looked to the Secretary of State to intervene.

In another example, the head of poll watchers drove from poll to poll and told voters without IDs
to go home, to the point where the chief of police was going to evict him from the reservation. In
Minnesota, on the Red Lake reservation, police actually did evict an aggressive poll watcher—
the fact that the same strategies are employed several hundred miles apart points to standardized
instructions.

None of these incidents ever went to court. Thompson argues this is due to few avenues for legal
recourse. In addition, it is inherently difficult to settle these things, as they are he said-she said
incidents and take place amidst the confusion of Election Day. Furthermore, poll watchers know
what the outline of the law is, and they are careful to work within those parameters, leaving little
room for legal action.

Other seeming instances of intimidation may be purely inadvertent, such as when, in 2002, the
U.S. Attorney chose Election Day to give out subpoenas, and native voters stayed in their homes.
In all fairness, she believes this was a misunderstanding.

The effect of intimidation on small communities is especially strong and is impossible to
ultimately measure, as the ripple effect of rumors in insular communities can’t be traced. In some
communities, they try to combat this by using the Native radio to encourage people to vote and
dispel myths.

She has suggestions for people who can describe incidents at a greater level of detail if
interested.

Vote Buying and Fraud

They haven’t found a great deal of evidence on vote-buying and fraud. When cash is offered to
register voters, individuals may abuse this, although Thompson believes this is not necessarily
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unique to the Native community, but a reflection of high rates of poverty. This doesn’t amount to
a concerted effort at conspiracy, but instead represents isolated incidents of people not observing
the rules. While Thompson believes looking into such incidents is a completely fair inquiry, she
also believes it has been exploited for political purposes and to intimidate. For example, large
law enforcement contingents were sent to investigate these incidents. As Native voters tend not
to draw distinctions between law enforcement and other officials, this made them unlikely to
help with elections.

Remedies

As far as voter suppression is concerned, Native Vote has been asking the Department of Justice
to look into what might be done, and to place more emphasis on law enforcement and combating
intimidation. They have been urging the Department to focus on this at least much as it is
focusing on enforcement of Section 203. Native groups have complained to DOJ repeatedly and
DOJ has the entire log of handwritten incident reports they have collected. Therefore, Thompson
recommends more DOJ enforcement of voting rights laws with respect to intimidation. People
who would seek to abuse the process need to believe a penalty will be paid for doing so. Right
now, there is no recourse and DOJ does not care, so both parties do it because they can.

Certain states should rescind bars on nonpartisan poll watchers on Election Day; Thompson
believes this is contrary to the nonpartisan, pro-Indian presence which would best facilitate
voting in Native communities.

As discussed above, Thompson believes ID requirements are a huge impediment to native voters.
At a minimum, Thompson believes all states should be explicit about accepting tribal ID on
Election Day.

Liberalized absentee ballot rules would also be helpful to Native communities. As many Indian
voters are disabled and elderly, live far away from their precinct, and don’t have transportation,
tribes encourage members to vote by absentee ballot. Yet obstacles remain. Some voters are
denied a chance to vote if they have requested a ballot and then show up at the polls. Thompson
believes South Dakota’s practice of tossing absentee ballots if a voter shows up at the ED would
serve as an-effective built-in protection. In addition, she believes there should be greater scrutiny
of GOTV groups requesting absentee ballots without permission. Precinct location is a
longstanding issue, but Thompson recognizes that states have limited resources. In the absence
of those resources, better absentee ballot procedures are needed.

Basic voter registration issues and access are also important in native communities and need to
be addressed.

Thompson is mixed on what restrictions should be placed on poll watcher behavior, as she
believes open elections and third party helpers are both important. However, she would be
willing to explore some sort of stronger recourse and set of rules concerning poll watchers’
behavior. Currently, the parties are aware that no recourse exists, and try to get away with what
they will. This is not unique to a single party—both try to stay within law while shaking people
up. The existing VRA provision is ‘fluffy’—unless you have a consent decree, you have very
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little power. Thompson thinks a general voter intimidation law that is left a bit broad but that
nonetheless makes people aware of some sort of kickback could be helpful.
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Interview with Jason Torchinsky, former attorney with the Civil Rights Section of
the Department of Justice, assistant general counsel for the American Center for
Voting Rights (ACVR) and Robin DeJarnette, political consultant for C4 and CS
organizations and executive director for the ACVR.

February 16, 2006

ACVR Generally

Other officers of the ACVR-Thor Hearne II-general counsel and Brian Lunde, former
executive director of the Democratic National Commifttee.

Board of Directors of ACVR-Brian. Lunde, Thor Hearne II, and Cameron Quinn

ACVR works with a network of attorneys around the country and has been recently
involved with lobbying in PA and MO.

Regarding the August 2005 Report

ACVR has not followed up on any of the cases it cited in the 2005 report to see if the
allegations had been resolved in some manner. Mr. Torchinsky stated that there are
problems with allegations of fraud in the report and prosecution---just because there was
no prosecution, does not mean there was no vote fraud. He believes that it is very hard to
come up with a measure of voter fraud short of prosecution. Mr. Torchinsky does not
have a good answer to resolve this problem.

P. 35 of the Report indicates that there were coordinated efforts by groups to coordinate
fraudulent voter registrations. P. 12 of the Ohio Report references a RICO suit filed
against organizations regarding fraudulent voter registrations. Mr. Torchinsky does not
know what happened in that case. He stated that there was a drive to increase voter

- registration numbers regardless of whether there was an actual person to register. He
stated that when you have an organization like ACORN involved all over the place, there
is reason to believe it is national in scope. When it is the same groups in multiple states,
this leads to the belief that it is a concerted effort. '

Voting Problems

Mr. Torchinsky stated there were incidents of double voting---ex. a double voter in
Kansas City, MO. If the statewide voter registration database requirement of HAVA 1s
properly implemented, he believes it will stop multiple voting in the same state. He
supports the HAVA requirement, if implemented correctly. Since Washington State
implemented its statewide database, the Secretary of State has initiated investigations into
felons who voted. In Philadelphia the major problem is permitting polling places in
private homes and bars — even the homes of party chairs.
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Mr. Torchinsky believes that voter ID would help, especially in cities in places like Ohio
and Philadelphia, PA. The ACVR legislative fund supports the Real ID requirements
suggested by the Carter-Baker Commission. Since federal real ID requirements will be in
place in 2010, any objection to a voter ID requirement should be moot.

Mr. Torchinsky stated that there are two major poll and absentee voting problems---(1)
fraudulent votes-ex. dead people voting in St. Louis and (2) people voting who are not
legally eligible-ex. felons in most places. He also believes that problems could arise in
places that still transport paper ballots from the voting location to a counting room.
However, he does not believe this is as widespread a problem now as it once was.

Suggestions

Implement the Carter-Baker Commission recommendations because they represent a
reasonable compromise between the political parties.

027743



EAC Voting Fraud-Voter Intimidation Preliminary Reseérch

Interview with Joe Rich, former Chief of the Voting Section,
US Department of Justice
February 7, 2006

Background

Mr. Rich went to Yale undergraduate and received his law degree from the University of
Michigan. He served as Chief of the Voting Section from 1999-2005. Prior to that he
served in other leadership roles in the Civil Rights Division and litigated several civil
rights cases.

Data Collection and Monitoring

The section developed a new database before the 2004 election to log complaint calls and
what was done to follow up on them. They opened many investigations as a result of
these complaints, including one on the long lines in Ohio (see DOJ letter on website, as
well as critical commentary on the DOJ letter’s analysis). DOJ found no Section 2
violation in Ohio. John Tanner should be able to give us this data. However, the
database does not include complaints that were received by monitors and observers in the
field. '

All attorney observers in the field are required to submit reports after Election Day to the
Department. These reports would give us a very good sense of the scope and type of
problems that arose on that day and whether they were resolved on the spot or required
further action.

The monitoring in 2004 was the biggest operation ever. Prior to 2000, only certain
jurisdictions could be observed —a VRA covered jurisdiction that was certified or a
jurisdiction that had been certified by a court, e.g. through a consent decree. Since that
time, and especially in 2004, the Department has engaged in more informal “monitoring.”
In those cases, monitors assigned to certain jurisdictions, as opposed to observers, can
only watch in the polling place with permission from the jurisdiction. The Department
picked locations based on whether they had been monitored in the past, there had been
problems before, or there had been allegations in the past. Many problems that arose

- were resolved by monitors on the spot.

Processes for Cases not Resolved at the Polling Site

If the monitor or observer believes that a criminal act has taken place, he refers it to the
Public Integrity Section (PIN). Ifit is an instance of racial intimidation, it is referred to
the Civil Rights Criminal Division. However, very few such cases are prosecuted
because they are very hard to prove. The statutes covering such crimes require actual
violence or the threat of violence in order to make a case. . As a result, most matters are
referred to PIN because they operate under statutes that make these cases easier to prove.
In general, there are not a high number of prosecutions for intimidation and suppression.
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If the act is not criminal, it may be brought as a civil matter, but only if it violated the
Voting Rights Act — in other words, only if there is a racial aspect to the case. Otherwise
.the only recourse is to refer it to PIN.

However, PIN tends not to focus on intimidation and suppression cases, but rather cases
such as alleged noncitizen voting, etc. Public Integrity used to only go after systematic
efforts to corrupt the system. Now they focus on scattered individuals, which is a
questionable resource choice. Criminal prosecutors over the past 5 years have been given
more resources and more leeway because of a shift in focus and policy toward
noncitizens and double voting, etc.

There have been very few cases brought involving African American voters. There have
been 7 Section 2 cases brought since 2001 — only one was brought on behalf of African
American voters. That case was initiated under the Clinton administration. The others
have included Latinos and discrimination against whites.

Types of Fraud and Intimidation Occurring

There is no evidence that polling place fraud is a problem. There is also no evidence that
the NVRA has increased the opportunity for fraud. Moreover, regardless of NVRA’s
provisions, an election official can always look into a voter’s registration if he or she
believes that person should no longer be on the list. The Department is now suing

- Missouri because of its poor registration list.

The biggest problem is with absentee ballots. The photo ID movement is a vote
suppression strategy. This type of suppression is a bigger problem than intimidation.
There has been an increase in vote suppression over the last five years, but it has been
indirect, often in the way that laws are interpreted and implemented. Unequal
implementation of ID requirements at the polls based on race would be a VRA violation.

The most common type of intimidation occurring is open hostility by poll workers toward
minorities. It is a judgment call whether this is a crime or not — Craig Donsanto of PIN
decides if it rises to a criminal matter.

Election Day challenges at the polls could be a VRA violation but such a case has never
been formally pursued. Such cases are often resolved on the spot. Development of a pre-
election challenge list targeted at minorities would be a VRA violation but this also has
never been pursued. These are choices of current enforcement policy.

Long lines due to unequal distribution of voting machines based on race, list purges
based on race and refusal to offer a provisional ballot on the basis of race would also be
VRA violations.

Recommendations
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Congress should pass a new law that allows the Department to bring civil actions for
suppression that is NOT race based, for example, deceptive practices or wholesale
challenges to voters in jurisdictions that tend to vote heavily for one party.

Given the additional resources and latitude given to the enforcement of acts such as
double voting and noncitizen voting, there should be an equal commitment to
enforcement of acts of intimidation and suppression cases.

‘There should also be increased resources dedicated to expanded monitoring efforts. This

might be the best use of resources since monitors and observers act as a deterrent to fraud
and intimidation.
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Interview with Justice Evelyn Stratton, Supreme Court of Ohio
February 17, 2006

- The 2004 Election

Justice Stratton stated that usually in the period right before an election filings die down
due to the Ohio expedited procedures for electoral challenges. However, the 2004
election was unusual because there were motions and cases decided up to the day of the
election. Justice Stratton believed that most of the allegations were knee-jerk reactions
without any substance. For example, without any factual claims, suit was brought
alleging that all voter challengers posed a threat to voters. Thematically, allegations were
either everyday voting problems or “conspiracies” depending on where the complaint
came from. The major election cases in 2004 revolved around Secretary of State
Blackwell. :

Justice Stratton made a point that the Ohio Supreme Court bent over backwards in the
2004 election to be fair to both sides. There was never any discussion about a ruling

helping one political party more than the other.

Justice Stratton cited two cases that summarize and refute the 2004 complaints---819 NE
2d 1125 (Ohio 2004) and 105 Ohio St. 3d 458 (2004).

General Election Fraud Issues

Justice Stratton has seen very few fraud cases in Ohio. Most challenges are for technical
statutory reasons. She remembered one instance where a man who assisted handicapped
voters marked the ballot differently than the voter wanted. Criminal charges were brought
against this man and the question that the Ohio Supreme Court had to decide was whether
ballots could be opened and inspected to see how votes were cast.

Justice Stratton claimed she knew of isolated incidences of fictitious voter registration but
these were not prosecuted. She has not seen any evidence of ballots being stuffed, dead

people voting, etc.

Suggestions for Changes in Voting Procedures

The Ohio Supreme Court is very strict about latches---if a person sits on their rights too
long, they loose the right to file suit. The Ohio expedited procedures make election
challenges run very smooth. Justice Stratton does not remember any suits brought on the
day of the election. She supports a non-partisan head of state elections. Justice Stratton
believes that last minute challenges should not be permitted and that lower courts need to
follow the rules for the expedited procedures. Even given the anomalies with lower courts
permitting late election challenges in 2004, the Ohio Supreme Court does not want to
make a new rule unless this pattern repeats itself in 2008.
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Interview with John Tanner, Director, Civil Rights Division, U.S. Department of
Justice

February 24, 2006

Note: Mr. Tanner’s reluctance to share data, information and his perspective on solving
the problems presented an obstacle to conducting the type of interview that would help
inform this project as much as we would have hoped. Mr. Tanner would not give us any
information about or data from the section’s election complaint in-take phone logs; data
or even general information from the Interactive Case-Management (ICM) system-its
formal process for tracking and managing work activities in pursuing complaints and
potential violations of the voting laws; and would give us only a selected few samples of
attorney-observer reports, reports that every Voting Section attorney who is observing
“elections at poll sites on Election Day is required to submit. He would not discuss in any
manner any current investigations or cases the section is involved in. He also did not
believe it was his position to offer us recommendations as to how his office, elections, or
the voting process might be improved.

Authority and Process

The Voting Section, in contrast to the Public Integrity section as Craig Donsanto
described it, typically looks only at systemic problems, not problems caused by
individuals. Indeed, the section never goes after individuals because it does not have the
statutory authority to do so. In situations in which individuals are causing problems at
the polls and interfering with voting rights, the section calls the local election officials to
resolve it. ‘

Federal voting laws only apply to state action, so the section only sues local governments
— it does not have any enforcement power over individuals. Most often, the section
enters into consent agreements with governments that focus on poll worker training, takes
steps to restructure how polls are run, and deals with problems on Election Day on the
spot. Doing it this way has been most effective — for example, while the section used to
have the most observers in the South, systematic changes forced upon those jurisdictions
have made it so now the section does not get complaints from the South.

The section can get involved even where there is no federal candidate on the ballot if
there is a racial issue under the 14™ and 15" Amendments.

When the section receives a complaint, attorneys first determine whether it is a matter of
individuals or systemic. When deciding what to do with the complaint, the section errs
on the side of referring it criminally because they do not want civil litigation to
complicate a possible criminal case.

When a complaint comes in, the attorneys ask questions to see if there are even problems
‘there that the complainant is not aware are violations of the law. For example, in the
Boston case, the attorney did not just look at Spanish language cases under section 203,
but also brought a Section 2 case for violations regarding Chinese and Vietnamese voters.
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When looking into a case, the attorneys look for specificity, witnesses and supporting
evidence. '

Often, lawsuits bring voluntary compliance.

Voter Intimidation

Many instances of what some people refer to as voter intimidation are more unclear now.
For example, photographing voters at the polls has been called intimidating, but now
everyone is at the polls with a camera. It is hard to know when something is intimidation
and it is difficult to show that it was an act of intimidation.

The fact that both parties are engaging in these tactics now makes it more complicated. It
makes it difficult to point the finger at any one side.

The inappropriate use of challengers on the basis of race would be a violation of the law.
Mr. Tanner was unaware that such allegations were made in Ohio in 2004. He said there
had never been an investigation into the abusive use of challengers.

Mr. Tanner said a lot of the challenges are legitimate because you have a lot of voter
registration fraud as a result of groups paying people to register voters by the form. They
turn in bogus registration forms. Then the parties examine the registration forms and
challenge them because 200 of them, for example, have addresses of a vacant lot.

However, Mr. Tanner said the Department was able to informally intervene in challenger
situations in Florida, Atkinson County, Georgia and in Alabama, as was referenced in a
February 23 Op-Ed in USA Today. Mr. Tanner reiterated the section takes racial
targeting very seriously.

Refusal to provide provisional ballots would be a violation of the law that the section
would investigate.

Deceptive practices are committed by individuals and would be a matter for the Public
Integrity Section. Local government would have to be involved for the voting section to.
become involved.

Unequal implementation of ID rules, or asking minority voters only for ID would be
something the section would go after. Mr. Tanner was unaware of allegations of this in
2004. He said this is usually a problem where you have language minorities and the poll
workers cannot understand the voters when they say their names. The section has never
formally investigated or solely focused a case based on abuse of ID provisions.
However, implementation of ID rules was part of the Section 2 case in San Diego. Mr.
Tanner reiterated that the section is doing more than ever before.

When asked about the section’s references to incidents of vote fraud in the documents

related to the new state photo identification requirements, Mr. Tanner said the section
only looks at retrogression, not at the wisdom of what a legislature does. In Georgia, for
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example, everyone statistically has identification, and more blacks have ID than whites.
With respect to the letter to Senator Kit Bond regarding voter ID, the section did refer to
the perception of concern about dead voters because of reporting by the Atlanta Journal-
Constitution. It is understandable that when you have thousands of bogus registrations
that there would be concerns about polling place fraud. Very close elections make this
even more of an understandable concern. Putting control of registration lists in the hands
of the states will be helpful because at this higher level of government you find a higher
level of professionalism.

It is hard to know how much vote suppression and intimidation is taking place because it
depends on one’s definition of the terms — they are used very loosely by some people.
However, the enforcement of federal law over the years has made an astounding
difference so that the level of discrimination has plummeted. Registration of minorities
has soared, as can be seen on the section’s website. Mr. Tanner was unsure if the same
was true with respect to turnout, but the gap is less. That information is not on the
section’s website.

The section is not filing as many Section 2 cases as compared to Section 203 cases
because many of the jurisdictions sued under Section 2 in the past do not have issues
anymore. Mr. Tanner said that race based problems are rare now.

NVRA has been effective in opening up the registration process. In terms of enforcement,
Mr. Tanner said they do what they can when they have credible allegations. There is a
big gap between complaints and what can be substantiated. Mr. Tanner stated that given
the high quality of the attorneys now in the section, if they do not investigate it or bring
action, that act complained of did not happen. '

Recommendations
Mr. Tanner did not feel it was appropriate to make recommendations.
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Interview with Lori Minnite, Barnard College

February 22, 2006

Background

Ms. Minnite is an assistant professor of political science at Barnard College. She has
done substantial research on voter fraud and wrote the report “Securing the Vote.” Ms.
Minnite also did work related to an election lawsuit. The main question that she was
asked to address in the lawsuit was---did election-day registration increase the possibility
of fraud?

Securing the Vote

In Securing the Vote, Ms. Minnite found very little evidence of voter fraud because the
historical conditions giving rise to fraud have weakened over the past twenty years. She
stated that for fraud to take root a conspiracy was needed with a strong local political
party and a complicit voter administration system. Since parties have weakened and there
has been much improvement in the administration of elections and voting technology, the
conditions no longer exist for large scale incidents of polling place fraud.

Ms. Minnite concentrates on fraud committed by voters not fraud committed by voting
officials. She has looked at this issue on the national level and also concentrated on
analyzing certain specific states. Ms. Minnite stressed that it is important to keep clear
who the perpetrators of the fraud are and where the fraud occurs because that effects what
the remedy should be. Often, voters are punished for fraud committed by voting officials.

Other Fraud Issues

Ms. Minnite found no evidence that NVRA was leading to more voter fraud. She
supports non-partisan election administration. Ms. Minnite has found evidence that there
is absentee ballot fraud. She can’t establish that there is a certain amount of absentee
ballot fraud or that it is the major kind of voter fraud.

Recommendations

Assure there are accurate voter records and centralize voter databases

Reduce partisanship in electoral administration.
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Interview with Nina Perales, Counsel, Mexican American Legal Defense and
Education Fund

March 7, 2006

Background

Ms. Perales is an attorney with the Mexican American Legal Defense Fund (MALDEF).
MALDEF’s mission is to foster sound public policies, laws and programs to safeguard

the civil rights of the 40 million Latinos living in the United States and to empower the
Latino community to fully participate in our society. One of the areas MALDEF works in
is electoral issues, predominately centered on the Voting Rights Act. Ms. Perales did not .
seem to have a sense of the overall electoral issues in her working region (the southwest)
effecting Hispanic voters and did not seem to want to offer her individual experiences

and work activities as necessarily a perfect reflection of the challenges Hispanic voters
face.

Largest Election Problems Since 2000

Santa Anna County, New Mexico-2004-intimidated voters by video taping them.

San Antonio-One African American voter subjected to a racial slur.
San.Antonio-Relocated polling places at the last minute without Section 5 pre-clearance.
San Antonio-Closed polls while voters were still in line.

San Antonio-2003-only left open early voting polls in predominantly white districts.

San Antonio-2005-racially contested mayoral run-off election switched from touch
screen voting to paper ballots.

Voter Fraud and Intimidation

In Texas, the counties are refusing to open their records with respect to Section 203
compliance (bilingual voting assistance), and those that did respond to MALDEF’s
request submitted incomplete information. Ms. Perales believes this in itself is a form of
voter intimidation.

Ms. Perales said it is hard to say if the obstacles minorities confront in voting are a result
of intentional acts or not because the county commission is totally incompetent. There
have continuously been problems with too few ballots, causing long lines, especially in
places that had historically lower turnout. There is no formula in Texas for allocating
ballots — each county makes these determinations.

When there is not enough language assistance at the polls, forcing a non-English speaker
~ torely on a family member to vote, that can suppress voter turnout.
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Ms. Perales is not aware of deceptive practices or dirty tricks targeted at the Latino
community.

There have been no allegations of illegal noncitizen voting in Texas. Indeed, the sponsor
of a bill that would require proof of citizenship to vote could not provide any
documentation of noncitizen voting in support of the bill. The bill was defeated in part
because of the racist comments of the sponsor. In Arizona, such a measure was passed.
Ms. Perales was only aware of one case of noncitizen voting in Arizona, involving a man
of limited mental capacity who said he was told he was allowed to register and vote. Ms.
Perales believes proof of citizenship requirements discriminate against Latinos.

Recommendations

Ms. Perales feels the laws are adequate, but that her organization does not have enough
staff to do the monitoring necessary. This could be done by the federal government.
However, even though the Department of Justice is focusing on Section 203 cases now,
they have not even begun to scratch the surface. Moreover, the choices DOJ has made
with respect to where they have brought claims do not seem to be based on any -
systematic analysis of where the biggest problems are. This may be because the
administration is so ideological and partisan.

Ms. Perales does not believe making election administration nonpartisan would have a
big impact. In Texas, administrators are appointed in a nonpartisan manner, but they still
do not always have a nonpartisan approach. Each administrator tends to promote his or
her personal view regardless of party.

o

o



EAC Voting Fraud-Voter Intimidation Preliminary Research

Interview with Pat Rogers, private attorney

March 3, 2006

Background

In addition to his legal practice with Modrall, Sperling, Roehl, Harris & Sisk, Rogers also
does some state-level lobbying for Verizon Wireless, GM, Dumont and other companies.
His experience in election law goes back to 1988, where his first elections case was a
defense against Bill Richardson, who had sued to get another candidate tossed off a ballot
because of petition fraud. Since 1988, he has been involved in election cases at least
once every two years.

2004 Litigation

In a case that ended before the New Mexico Supreme Court, Rogers represented the
Green Party and other plaintiffs against the New Mexico Secretary of State for sending a
directive telling local boards not to require ID for first time voters registering by mail. He
argued that this watered-down ID check conflicted with what seemed fairly clear
statutory requirements for first time voters In 2004 these requirements were especially
important due to the large presence of 3™ party organizations registering voters such as a
527 funded by Governor Richardson, ACORN, and others.

Plaintiffs were seeking a temporary restraining order requiring Secretary of State to
follow the law. Yet the Supreme Court ultimately decided that, whether the directive was
right or wrong, it was too late to require ID lest Bush v. Gore issues be raised.

Today, the issue is moot as the state legislature has changed the law, and the Secretary of
State will no longer be in office. It seems unlikely they will send any policy directives to

county clerks lest they violate due process/public notice.

Major issues in NM w/ regard to vote fraud

Registration fraud seems to be the major issue, and while the legislature has taken some
steps, Rogers is skeptical of the effect they will have, considering the hlstory of unequal
application of election laws. He also believes there are holes in the 3" party registration
requirement deadlines.

Rogers views a national law requiring ID as the best solution to registration problems.
Rather than imposing a burden he contends it will enhance public confidence in the
simplest way possible.

Registration Fraud in 2004 election

It came to light that ACORN had registered a 13 year old. The father was an APD officer
and received the confirmation, but it was sent to the next door address, a vacant house.
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They traced this to an ACORN employee and it was established that this employee had
been registering others under 18.

Two weeks later, in a crack cocaine bust of Cuban nationals, one of those raided said his
job was registering voters for ACORN, and the police found signatures in his possession
for fictitious persons.

In a suspicious break-in at an entity that advertised itself as nonpartisan, only GOP
registrations were stolen.

In another instance, a college student was allegedly fired for registering too many
Republicans.

Rogers said he believed these workers were paid by the registration rather than hourly.

There have been no prosecution or convictions related to these incidents. In fact, there
have been no prosecutions for election fraud in New Mexico in recent history. However,
Rogers is skeptical that much action can be expected considering the positions of
Attorney General, Governor, and Secretary of State are all held by Democrats. Nor has
there been any interest from the U.S. attorney—Rogers heard that U.S. attorneys were
given instruction to hold off until after the election in 2004 because it would seem too
political.

As part of the case against the Secretary of State regarding the identification requirement,
the parties also sued ACORN. At a hearing, the head of ACORN, and others aligned with
the Democratic Party called as witnesses, took the 5™ on the stand as to their registration
practices.

Other incidents

Very recently, there have been reports of vote buying in the town of Espanola. Originally
reported by the Rio Grande Sun, a resident of a low-income housing project is quoted as
saying it has been going on for 10-12 years. The Albuquerque Journal is now reporting
this as well. So far the investigation has been extremely limited.

In 1996, there were some prosecutions in Espanola, where a state district judge found
registration fraud. ,

In 1991, the chair of Democratic Party of Bertolino County was convicted on fraud. Yet
she was pardoned by Clinton on same day as Marc Rich.

Intimidation/Suppression

Rogers believes the most notable example of intimidation in the 2004 election was the
discovery of a DNC Handbook from Colorado advising Democratic operatives to widely
report intimidation regardless of confirmation in order to gain media attention.
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In-person polling place fraud

There have only been isolated instances of people reporting that someone had voted in
their name, and Rogers doesn’t believe there is any large scale conspiracy. Yet he
contends that perspective misses the larger point of voter confidence. Although there has
been a large public outcry for voter ID in New Mexico, it has been deflected and avoided
by Democrats.

In 2004, there were more Democratic lawyers at the polls than there are lawyers in New
Mexico. Rogers believes these lawyers had a positive impact because they deterred

people from committing bad acts.

Counting Procedures

The Secretary of State has also taken the position that canvassing of the vote should be
done in private. In NM, they have a ‘county canvas’ where they review and certify, after
which all materials—machine tapes, etc.,—are centralized with the Secretary of State
who does a final canvass for final certification. Conducting this in private is a serious
issue, especially considering the margin in the 2000 presidential vote in New Mexico was
only 366 votes. They wouldn’t be changing machine numbers, but paper numbers are
vulnerable.

On a related note, NM has adopted state procedures that will ensure their reports are
slower and very late, considering the 2000 late discovery of ballots. In a close race,
potential for fraud and mischief goes up astronomically in the period between poll
closing and reporting. Rogers believes these changes are going to cause national
embarrassment in the future.

Rogers attributes other harmful effects to what he terms the Secretary of State’s
incompetence and inability to discern a nonpartisan application of the law. In the 2004
election, no standards were issued for counting provisional ballots. Furthermore, the
Secretary of State spent over $1 million of HAVA money for ‘voter education’ in blatant
self-promotional ads.

Recommendations

Rogers believes it would be unfeasible to have nonpartisan election administration and
favors transparency instead. To make sure people have confidence in the election, there
must be transparency in the whole process. Then you don’t have the 1960 vote coming
down to Illinois, or the Espanola ballot or Dona Anna County (ballots found there in the
2000 election). HAVA funds should also be restricted when you have an incompetent,
partisan Secretary of State.

There should be national standards for reporting voting results so there is less opportunity
for fraud in a close race. Although he is not generally an advocate of national laws, he



EAC Vating Fraud-Voter Intimidation Preliminary Research

does agree there should be more national uniformity into how votes are counted and
recorded.
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Interview with Rebecca Vigil-Giron, Secretary of State, New Mexico

March 24, 2006

Background

Vigil-Giron has been Secretary of State for twelve years and was the President of the
National Association of Secretaries of State in 2004. Complaints of election fraud and
intimidation are filed with the SOS office. She then decides whether to refer it to the
local district attorney or the attorney general. Because the complaints are few and far
between, the office does not keep a log of complaints; however, they do have all of the
written complaints on file in the office.

Incidents of Fraud and Intimidation

During the 2004 election, there were a couple of complaints of polling place observers
telling people outside the polling place who had just voted, and then the people outside
were following the voters to their cars and videotaping them. This happened in areas that
are mostly second and third generation Latinos. The Secretary sent out the sheriff in one
instance of this. The perpetrators moved to a different polling place. This was the only
incident of fraud or intimidation Vigil-Giron was aware of in New Mexico.

There have not been many problems on Native reservations because, unlike in many
other states, in New Mexico the polling place is on the reservation and is run by local
Native Americans. Vigil-Giron said that it does not make sense to have non-Natives
running those polls because it is necessary to have people there who can translate.
Because most of the languages are unwritten, the HAVA requirement of accessibility
through an audio device will be very helpful in this regard. Vigil-Giron said she was
surprised to learn while testifying at the Voting Rights Act commission hearings of the
lack of sensitivity to these issues and the common failure to provide assistance in
language minority areas.

In 2004 the U.S. Attorney, a Republican, suddenly announced he was launching an
investigation into voter fraud without consulting the Secretary of State’s office. After all
of that, there was maybe one prosecution. Even the allegations involving third party
groups and voter registration are often misleading. People doing voter registration drives
encourage voters to register if they are unsure if they are already registered, and the voter
does not even realize that his or her name will then appear on the voter list twice. The
bigger problem is where registrations do not get forwarded to election administrators and
the voter does not end up on the voting list on Election Day. This is voter intimidation in
itself, Vigil-Giron believes. It is very discouraging for that voter and she wonders
whether he or she will try again.

Under the bill passed in 2004, third parties are required to turn around voter registration
forms very quickly between the time they get them and when they must be returned. If
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they fail to return them within 48 hours of getting them, they are penalized. This, Vigil-
Giron believes, is unfair. She has tried to get the Legislature to look at this issue again.
Regarding allegations of vote buying in Espanola, Vigil-Giron said that the Attorney
General is investigating. The problem in that area of New Mexico is that they are still
using rural routes, so they have not been able to properly district. There has, as a result,
been manipulation of where people vote. Now they seem to have pushed the envelope
too far on this. The investigation is not just about vote buying, however. There have also
been allegations of voters being denied translators as well as assistance at the polls.

Vigil-Giron believes there was voter suppression in Ohio in 2004. County officials knew
thirty days out how many people had registered to vote, they knew how many voters
there would be. Administrators are supposed to use a formula for allocation of voting
machines based on registered voters. Administrators in Ohio ignored this. As a result,
people were turned away at the polls or left because of the huge lines. This, she believes,
was a case of intentional vote suppression.

A few years ago, Vigil-Giron heard that there may have been people voting in New
Mexico and a bordering town in Colorado. She exchanged information with Colorado

administrators and it turned out that there were no cases of double voting.

Recommendations

Vigil-Giron believes that linking voter registration databases across states may be a way
to see if people who are registered twice are in fact voting twice.

The key to improving the process is better trained poll workers, who are certified, and
know what to look for on Election Day. These poll workers should then work with law

enforcement to ensure there are no transgressions.

There should be stronger teeth in the voter fraud laws. For example, it should be more
than a fourth degree felony, as is currently the case.
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Interview With Tracy Campbell, author

- March 3, 2006

Background

Campbell’s first book on election fraud looked at Ed Pritchard, a New Deal figure who went to
jail for stuffing ballot boxes. While his initial goal in writing that book was to find out why
Pritchard had engaged in vote stealing, his growing understanding of a pervasive culture of
electoral corruption led him to consider instead how it was that Pritchard was ever caught. In
1998, he started working on a book regarding fraud in Kentucky, which quickly became a
national study. He hoped to convey the ‘real politics’ which he feels readers, not to mention
academics, have little sense about. While less blatant than in previous eras, fraud certainly still
occurs, and he mentions some examples in his book. The major trend of the past 60-70 years has
been that these tactics have grown more subtle. ' :

While he hasn’t conducted any scientific study of the current state of fraud, his sense as a
historian is that it is seems naive, after generations of watching the same patterns and practices

influence elections, to view suspect election results today as merely attributable to simple error.

Vote-buving and absentee fraud

Campbell sees fraud by absentee ballot and vote buying as the greatest threats to fair elections
today. He says vote fraud is like real estate: location, location, location—the closer you can keep
the ballots to the courthouse the better. Absentee ballots create a much easier target for vote
brokers who can manage voting away from the polling place, or even mark a ballot directly, in
exchange for, say, $50—or even more if an individual can bring their entire family. He has noted
some small counties where absentee ballots outnumber in-person ballots.

However, few people engaged in this activity would call it ‘purchasing’ a vote. Instead, it is
candidate Jones’ way of ‘thanking’ you for a vote you would have cast in any event. The issue is
what happens if candidate Smith offers you more. Likewise, the politicians who engage in vote
fraud don’t see it as a threat to the republic but rather as a game they have to play in order to get
elected.

Regional patterns

Campbell suggests such practices are more prevalent in the South than the Northern states, and
even more so compared to the West. The South has long been characterized as particularly
dangerous in intimidation and suppression practices—throughout history, one can find routine
stories of deaths at the polls each year. While he maintains that fraud seems less likely in the
Western states, he sees the explosion of mail in and absentee ballots there as asking for trouble.

Poll site closings as a means to suppress votes
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Campbell points to a long historical record of moving poll sites in order to suppress votes. Polling
places in the 1800s were frequently set-up on rail cars and moved further down the line to
suppress black votes.

He would include door-to-door canvassing practices here, as well as voting in homes, which was
in use in Kentucky until only a few years ago. All of these practices have been justified as making
polling places ‘more accessible’ while their real purpose has been to suppress votes.

Purge lists

Purge lists are, of course, needed in theory, yet Campbell believes the authority to mark names off
the voter rolls presents extensive opportunity for abuse. For this reason, purging must be done in a
manner that uses the best databases, and looks at only the most relevant information. When voters
discover their names aren’t on the list when they go to vote, for example, because they are “dead,”
it has a considerable demoralizing effect. Wrongful purging takes place both because of
incompetence and as a tool to intentionally disenfranchise.

Campbell believes transparency is the real issue here. An hour after the polls close, we tend to just
throw up our hands and look the other way, denying voters the chance to see that discrepancies
are being rectified. He believes the cost in not immediately knowing election outcomes is a small
price to pay for getting results rights and showing the public a transparent process.

Deceptive practices

Today’s deceptive practices have are solidly rooted in Reconstruction-era practices—i.e. phony
ballots, the Texas ‘elimination’ ballot. The ability to confuse voters is a powerful tool for those
looking to sway elections.

Language minorities

Campbell argues there is a fine line between offering help to non-English speakers and using that
help against them. A related issue, particularly in the South, is taking advantage of the illiterate.

Current intimidation

 Another tactic Campbell considers an issue today is polling place layout: the further vote
suppressers can keep people away from the polls, the better. Practices such as photographing
people leaving a polling place may also tie into vote-buying, where photos are used to intimidate
and validate purchased votes. A good way to combat such practices is by keeping electioneering
as far from the polls as possible. '

Recommendations

Specific voting administration recommendations Campbell advocates would include reducing the
use of absentee ballots and improving the protective zone around polling places.
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Campbell would also like to see enforcement against fraud stepped up and stiffer penalties
enacted, as current penalties make the risk of committing fraud relatively low. He compares the
risk in election fraud similar to steroid use in professional sports—the potential value of the
outcome is far higher than the risk of being caught or penalized for the infraction, so it is hard to
prevent people from doing it. People need to believe they will pay a price for engaging in fraud
or intimidation. Moreover, we need to have the will to kick people out of office if necessary.

He is skeptical of the feasibility of nonpartisan election administration, as he believes it would be
difficult to find people who care about politics yet won’t lean one way or the other—such an
attempt would be unlikely to get very far before accusations of partisanship emerged. He
considers the judiciary the only legitimate check on election fraud.
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Interview with Joe Sandler, Counsel to the DNC

February 24, 2006

Background

Sandler is an election attorney. He worked for the DNC in 1986, was in-house counsel
from 1993-1998, and currently is outside counsel to the DNC and most state Democratic
Parties. Sandler was part of the recount team in Florida in both 2002 and 2004. He
recruited and trained attorneys in voting issues---starting in 2002 Sandler recruited in
excess of 15, 000 attorneys in twenty-two states. He is now putting together a national
lawyers council in each state.

2004-Administrative Incompetence v. Fraud

Sandler believes the 2004 election was a combination of administrative incompetence
and fraud. Sandler stated there was a deliberate effort by the Republicans to
disenfranchise voters across the country. This was accomplished by mailing out cards to
registered voters and then moving to purge from the voters list those whose cards were
returned. Sandler indicated that in New Mexico there was a deliberate attempt by
Republicans to purge people registered by third parties. He stated that there were
intentional efforts to disenfranchise voters by election officials like Ken Blackwell in
Ohio.

The problems with machine distribution in 2004 were not deliberate. However, Sandler
believes that a large problem exists in the states because there are no laws that spell out a
formula to allocate so many voting machines per voter.

" Sandler was asked how often names were intentionally purged from the voter lists. He
responded that there will be a lot of names purged as a result of the creation of the voter
lists under HAVA. However, Sandler stated most wrongful purging results from
incompetence. Sandler also said there was not much intimidation at the polls because
most such efforts are deterred and that the last systematic effort was in Philadelphia in
2003 where Republicans had official looking cars and people with badges and uniforms,
etc.

Sandler stated that deliberate dissemination of misinformation was more incidental, with
individuals misinforming and not a political party. Disinformation did occur in small
Spanish speaking communities.

Republicans point to instances of voter registration fraud but Sandler believes it did not
occur, except for once in a blue moon. Sandler did not believe non-citizen voting was a
problem. He also does not believe that there is voter impersonation at the polls and that
Republicans allege this as a way of disenfranchising voters through restrictive voter
identification rules.
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Fraud and Intimidation Trends

Sandler stated that over the years there has been a shift from organized efforts to
intimidate minority voters through voter identification requirements, improper purging,
failure to properly register voters, not allocating enough voting machines, failure to
properly use the provisional ballot, etc., by voter officials as well as systematic efforts by
Republicans to deregister voters.

At the federal level, Sandler said, the voting division has become so politicized that it is
basically useless now on intimidation claims. At the local level, Sandler does not believe
politics prevents or hinders prosecution for vote fraud.

Sandler’s Recommendations

Moving the voter lists to the state level is a good idea where carefully done
Provisional ballots rules should follow the law and not be over-used

No voter ID

Partisanship should be taken out of election administration, perhaps by giving that
responsibility by someone other than the Secretary of State. There should at least be
conflict of interest rules

Enact laws that allow private citizens to bring suit under state law

All suggestions from the DNC Ohio Report:

1. The Democratic Party must continue its efforts to monitor election law reform in
all fifty states, the District of Columbia and territories.
2. States should be encouraged to codify into law all required election practices,
including requirements for the adequate training of official poll workers.
3. States should adopt uniform and clear published standards for the distribution
of voting equipment and the assignment of official pollworkers among precincts,
to ensure adequate and nondiscriminatory access. These standards should be
based on set ratios of numbers of machines and pollworkers per number of voters
expected to turn out, and should be made available for public comment before
being adopting.
4. States should adopt legxslatlon to make clear and uniform the rules on voter
registration.
5. The Democratic Party should monitor the processing of voter registrations by
local election authorities on an ongoing basis to ensure the timely processing of
registrations and changes, including both newly registered voters and voters who
move within a jurisdiction or the state, and the Party should ask state Attorneys
General to take action where necessary to force the timely updating of voter lists.
6. States should be urged to implement statewide voter lists in accordance with
the Help America Vote Act (“HAVA”), the election reform law enacted by
Congress in 2002 following the Florida debacle.
7. State and local jurisdictions should adopt clear and uniform rules on the use of,
and the counting of, provisional ballots, and distribute them for public comment
well in advance of each election day.
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13.
-14.

17.

8. The Democratic Party should monitor the purging and updating of registered
voter lists by local officials, and the Party should challenge, and ask state
Attorneys General to challenge, unlawful purges and other improper list
maintenance practices.

9. States should not adopt requirements that voters show identification at the
polls, beyond those already required by federal law (requiring that identification
be shown only by first time voters who did not show identification when
registering.) ,

10. State Attorneys General and local authorities should vigorously enforce, to the
full extent permitted by state law, a voter’s right to vote without showing
identification.

11. Jurisdictions should be encouraged to use precinct-tabulated optical scan
systems with a computer assisted device at each precinct, in preference to
touchscreen (“direct recording equipment” or “DRE”) machines.

12. Touchscreen (DRE) machines should not be used until a reliable voter
verifiable audit feature can be uniformly incorporated into these systems. In the
event of a recount, the paper or other auditable record should be considered the
official record.

Remaining punchcard systems should be discontinued.

States should ask state Attorneys General to challenge unfair or discriminatory
distribution of equipment and resources where necessary, and the Democratic
Party should bring litigation as necessary.

15. Voting equipment vendors should be required to disclose their source code so
that it can be examined by third parties. No voting machine should have wireless
connections or be able to connect to the Internet.

16. Any equipment used by voters to vote or by officials to tabulate the votes
should be used exclusively for that purpose. That is particularly important for
tabulating/aggregating computers.

States should adopt “no excuse required” standards for absentee voting.
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18.

21.
22.

States should make it easier for college students to vote in the jurisdiction in
which their school is located.

19. States should develop procedures to ensure that voting is facilitated, without
compromising security or privacy, for all eligible voters living overseas.

20. States should make voter suppression a criminal offense at the state level, in
all states.

States should improve the training of pollworkers.

States should expend significantly more resources in educating voters on where,
when and how to vote. _

23. Partisan officials who volunteer to work for a candidate should not oversee or
administer any elections. i
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Interview with John Ravitz, Executive Director, New York City Board of Elections
February 16, 2006

Process -

If there is an allegation of fraud or intimidation, the commissioners can rule to act on it.
For example, in 2004 there were allegations in Queens that people had registered to vote
using the addresses of warehouses and stores. The Board sent out teams of investigators
to look into this. The Board then developed a challenge list that was to be used at the
polls if any of the suspect voters showed up to vote.

If the allegation rises to a criminal level, the Board will refer it to the county district
attorney. If a poll worker or election official is involved, the Board may conduct an
internal investigation. That individual would be interviewed, and if there is validity to
the claim, the Board would take action.

Incidences of Fraud and Intimidation

Mr. Ravitz says there have been no complaints about voter intimidation since he has been
at the Board. There have been instances of over-aggressive poll workers, but nothing
threatening. Voter fraud has also generally not been a problem.

In 2004, the problem was monitors from the Department of Justice intimidating voters.
They were not properly trained, and were doing things like going into the booth with
voters. The Board had to contact their Department supervisors to put a stop to it.

Charges regarding “ballot security teams” have generally just been political posturing.

The problem of people entering false information on voter registration forms is a
problem. However, sometimes a name people allege is false actually turns out to be the
voter’s real name. Moreover, these types of acts do not involve anyone actually casting a
fraudulent ballot.

With respect to the issue of voters being registered in both New York and Florida, the
Board now compares its list with that of Florida and other places to address the problem.
This will be less of an issue with the use of statewide voter registration databases, as
information becomes easier to share. Despite the number of people who were on the
voter registration lists of both jurisdictions, there was no one from those lists who voted
twice.

Most of the problems at the polls have to do with poll workers not doing what they are
supposed to do, not any sort of malfeasance. This indicates that improved training is the
most important measure we can take.

There have been instances in which poll workers ask voters for identification when they
shouldn’t. However, the poll workers seem to do it when they cannot understand the
name when the voter tells it to them. The Board has tried to train them that no matter -
what, the poll worker cannot ask for identification in order to get the person’s name.
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Absentee ballot fraud has also not been a problem in New York City. This is likely
because absentee ballots are counted last — eight days after election day. This is so that
they can be checked thoroughly and verified. This is a practice other jurisdictions might
consider.

New York City has not had a problem with ex-felons voting or with ex-felons not
knowing their voting rights. The City has not had any problems in recent years with
deceptive practices, such as flyers providing misinformation about voting procedures.

Recommendations
e Better poll worker training
e Thorough inspection of absentee ballots subsequent to the election
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Interview with Wendy Weiser, Deputy Director, Democracy Program, The Brennan
Center

Brennan Center findings on fraud

The Brennan Center’s primary work on fraud is their report for the Carter Baker Commission
with commissioner Spencer Overton, written in response to the Commission’s ID
recommendations. Brennan reviewed all existing reports and election contests related to voter
fraud. They believe the contests serve as an especially good record of whether or not fraud exists,
as the parties involved in contested elections have a large incentive to root out fraudulent voters.
Yet despite this, the incidence of voter impersonation fraud discovered is extremely low—
something on the order 1/ 10000™ of a percentage of voters. See also the brief Brennan filed on
11" circuit in Georgia photo ID case which cites sources in Carter Baker report and argues the
incidence of voter fraud too low to justify countermeasures.

Among types of fraud, they found impersonation, or polling place fraud, is probably the least
frequent type, although other types, such as absentee ballot fraud are also very infrequent.
Weiser believes this is because impersonation fraud is more likely to be caught and is therefore
not worth the risk. Unlike in an absentee situation, actual poll workers are present to disrupt
impersonation fraud, for instance, by catching the same individual voting twice. She believes
perhaps one half to one quarter of the time the person will be caught. Also, there is a chance the
pollworker will have personal knowledge of the person. Georgia Secretary of State Cathy Cox
has mentioned that there are many opportunities for discovery of in person fraud as well. For
‘example, if one votes in the name of another voter, and that voter shows up at the polls, the fraud
will be discovered.

Weiser believes court proceedings in election contests are especially useful. Some are very
extensive, with hundreds of voters brought up by each side and litigated. In both pre-election
challenges and post-election contests, parties have devoted extraordinary resources into
‘smoking out’ fraudulent voters. Justin Leavitt at Brennan scoured such proceedings for the
Carter Baker report, which includes these citations. Contact him for answers to particular .
questions.

Countermeasures/statewide databases

Brennan has also considered what states are doing to combat impersonatioﬁ?"&cf'raud besides photo
ID laws, although again, it seems to be the rarest kind of fraud, beyond statistically insignificant.
In the brief Brennan filed in the Georgia case, the Center detailed what states are already doing
to effectively address fraud. In another on the web site includes measures that can be taken that
no states have adopted yet. Weiser adds that an effort to look at strategies states have to prevent
fraud, state variations, effectiveness, ease of enforcement WQ;JLd be very useful.

Weiser believes the best defense against fraud will be better tﬁe lists—she argues the fraud
debate is actually premature because states have yet to fully imp ;f;;’t}ent the HAVA database
requirement. This should eliminate a great deal of ‘deadwood,ofi Voter rolls and undermine the
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common argument that fraud is made possible by this deadwood. This was the experience for
Michigan, which was able to remove 600,000 names initially, and later removed almost 1 million
names from their rolls. It is fairly easy to cull deadwood from lists due to consolidation at the
state level—most deadwood is due to individuals moving within the state and poor
communication between jurisdictions. (Also discuss with Chris Thomas, who masterminded the
Michigan database for more information and a historical perspective.)

Regarding the question of whether the effect of this maintenance on fraud in Michigan can be
quantified, Weiser would caution against drawing direct lines between list problems and fraud.
Brennan has found various groups abusing the existence of list deadwood to make claims about
fraudulent voting. This is analyzed in greater detail in the Brennan Center’s critique of a purge
list produced by the NJ Republican party, and was illustrated by the purge list produced by the
state of Florida. When compiling such lists and doing comparisons, sound statistical methods
must be utilized, and often are not.

The NJ GOP created a list and asked NJ election officials to purge names of ineligible voters on
it. Their list assumed that people appearing on the list twice had voted twice. Brennan found their
assumptions shoddy and based on incorrect statistical practices, such as treating individuals with
the same name and birthdays as duplicates, although this is highly unlikely according to proper
statistical methods. Simply running algorithms on voter lists creates a number of false positives,
does not provide an accurate basis for purging, and should not be taken as an indicator of fraud.

Regarding the Florida purge list, faulty assumptions caused the list to systematically exclude
Hispanics while overestimating African Americans. Matching protocols required that race fields
match exactly, despite inconsistent fields across databases.

The kinds of list comparisons that are frequently done to allege fraud are unreliable. Moreover,
even if someone is on a voter list twice, that does not mean that voter has voted twice. That, in
fact, is almost never the case.

Ultimately, even matching protocols without faulty assumptions will have a 4 percent to 35
percent error rate —that’s simply the nature of database work. Private industry has been working
on improving this for years. Now that HAVA has introduced a matching requirement, even
greater skepticism is called for in judging the accuracy of list maintenance. '

Intimidation and Suppression

Brennan does not have a specific focus here, although they do come across it and have provided
assistance on bills to prevent suppression and intimidation. They happen to have an extensive
paper file of intimidating fliers and related stories from before the 2004 election. (They can
supply copies after this week).

Challengers
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Brennan has analyzed cases where challenger laws have been beneficial and where they have
been abused. See the decision and record from the 1982 NJ vs. RNC case for some of the history
of these laws. Brennan is currently working on developing a model challenger law.

Weiser believes challenge laws with no requirement that the challenger have any specific basis
for the challenge or showing of ineligibility are an invitation to blanket harassing challenges and
have a range of pitfalls. State laws are vague and broad and often involve arcane processes such
as where voters are required to meet a challenge within 5 days. There are incentives for political
abuse, potential for delaying votes and disrupting the polls, and they are not necessarily directed
toward the best result. Furthermore, when a voter receives a mailer alleging vote fraud with no
basis, even the mere fact of a challenge can be chilling. A voter does not want to have to go
through a quasi-court proceeding in order to vote.

Brennan recommends challenge processes that get results before election, minimize the burden
for voters, and are restricted at polling place to challenges by poll workers and election officials,
not voters. They believe limitless challenges can lead to pandemonium—that once the floodgates
are open they won’t stop.

Recommendations

Intimidation— Weiser believes Sen. Barak Obama’s bill is a good one for combating voter
harassment and deceptive practices. Many jurisdictions do not currently have laws prohibiting
voter harassment and deceptive practices.

Fraud— Current state and federal codes seem sufficient for prosecuting fraud. Weiser doesn’t
consider them under-enforced, and sees no need for additional laws.

Voter lists— New legislation or regulations are needed to provide clear guidance and standards
for generating voter lists and purging voters, otherwise states could wrongfully disenfranchise
eligible voters.

Challengers—Challenge laws need to be reformed, especially ones that allow for pre-election
mass challenges with no real basis. There is no one size fits all model for challenger legislation,
but some bad models involving hurdles for voters lead to abuse and should be reformed. There
should be room for poll workers to challenge fraudulent voters, but not for abuse.

Also useful would be recommendations for prosecutors investigating fraudulent activity, How
should they approach these cases? How should they approach cases of large scale
fraud/intimidation? While there is sufficient legislative cover to get at any election fraud activity,
questions remain about what proper approaches and enforcement strategies should be.
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Interview with Bill Groth, Attorney for the Plaintiffs in Indiana Identification
Litigation
February 22, 2006

Fraud in Indiana

Indiana has never charged or prosecuted anyone for polling place fraud. Nor has any
empirical evidence of voter impersonation fraud or dead voter fraud been presented. In
addition, there is no record of any credible complaint about voter impersonation fraud in
Indiana. State legislators signed an affidavit that said there had never been impostor
voting in Indiana. At the same time, the Indiana Supreme Court has not necessarily
required evidence of voter fraud before approving legislative attempts to address fraud.

The state attorney general has conceded that there is no concrete fraud in Indiana, but has
instead referred to instances of fraud in other states. Groth filed a detailed motion to
strike evidence such as John Fund’s book relating to other states, arguing that none of
that evidence was presented to the legislature and that it should have been in the form of
sworn affidavits, so that it would have some indicia of verifiability.

Photo ID law

By imposing restrictive ID measures, Groth contends you will discourage 1,000 times
more legitimate voters than illegitimate voters you might protect against. He feels the
implementation of a REAL ID requirement is an inadequate justification for the law, as it
will not affect the upcoming 2006 election where thousands of registered voters will be
left without proper ID. In addition, he questions whether REAL ID will be implemented
as planned in 2008 considering the backlash against the law so far. He also feels ID laws
are unconstitutional because of inconsistent application.

Statewide database as remedy

Groth believes many problems will be addressed by the statewide database required
under HAVA. To the extent that the rolls in Indiana are bloated, it is because state
officials have not complied with NVRA list maintenance requirements. Thus, it is
somewhat disingenuous for them to use bloated voter rolls as a reason for imposing
additional measures such as the photo ID law. Furthermore, the state has ceded to the
counties the obligation to do maintenance programs, which results in a hit or miss process
(see discussion in reply brief, p 26 through p. 28).

Absentee fraud
To the extent that there has been an incidence of fraud, these have all been confined to
absentee balloting. Most notably the East Chicago mayoral election case where courts

found absentee voting fraud had occurred. See: Pabey vs. Pastrick 816 NE 2°41138
Decision by the Indiana Supreme Court in-2004.
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Intimidation and vote suppression

Groth is only aware of anecdotal evidence supporting intimidation and suppression
activities. While he considers the sources of this evidence credible, it is still decidedly
anecdotal. Instances he is aware of include police cars parked in front of African
American polling places. However, most incidents of suppression which are discussed
occurred well in the past. Trevor Davidson claims a fairly large scale intimidation
program in Louisville.

Challengers

There was widespread information that the state Republican Party had planned a large
scale challenger operation in Democratic precincts for 2004, but abandoned the plan at
the last minute.

Last year the legislature made a crucial change to election laws which will allow partisan
challengers to be physically inside the polling area next to members of the precinct board.
Previously, challengers at the polling place have been restricted to the ‘chute,” which
provides a buffer zone between voting and people engaging in political activity. That
change will make it much easier to challenge voters. As there is no recorded legislative

- history in Indiana, it is difficult to determine the justification behind this change. As both
chambers and the governorship are under single-party control, the challenger statute was
passed under the radar screen.

Photo ID and Challengers

Observers are especially concerned about how this change will work in conjunction with
the photo ID provision. Under the law, there are at least two reasons why a member of
the precinct board or a challenger can raise object to an ID: whether a presented ID
conforms to ID standards, and whether the photo on an ID is actually a picture of the
voter presenting it. The law does not require bipartisan agreement that a challenge is
valid. All it takes is one challenge to raise a challenge to that voter, and that will lead to
the voter voting by provisional ballot.

Provisional ballot voting means that voter must make a second trip to the election board
(located at the county seat) within 13 days to produce the conforming ID or to swear out
an affidavit that they are who they claim to be. This may pose a considerable burden to
voters. For example, Indianapolis and Marion County are coterminous—anyone
challenged under the law will be required to make second trip to seat of government in
downtown Indianapolis. If the voter in question did not have a driver’s license in the first
place, they will likely need to arrange transportation. Furthermore, in most cases the
election result will already be known.

The law is vague about acceptable cause for challenging a voter’s ID. Some requirements

for valid photo ID include being issued by state or fed gov’t, w/ expiration date, and the
names must conform exactly. The League of Women Voters is concerned about voters
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with hyphenated names, as the Indiana DMV fails to put hyphens on driver’s licenses
potentially leading to a basis for challenge. Misspelling of names would also be a
problem. The other primary mode of challenge is saying the photo doesn’t look like the
voter, which could be happen in a range of instances. Essentially, the law gives unbridled
discretion to challengers to decide what conforms and what does not.

Furthermore, there is no way to determine whether a challenge is in good or bad faith,
and there is little penalty for making a bad faith challenge. The fact that there are no
checks on the challenges at the precinct level, or even a requirement of concurrence from
an opposing party challenger leads to the concern that challenge process will be abused.
The voter on the other hand, will need to get majority approval of county election board
members to defeat the challenge.

Groth suggests the political situation in Indianapolis also presents a temptation to abuse
this process, as electoral margins are growing increasingly close due to shifting political
calculus.

QOther cases

Groth’s other election law work has included a redistricting dispute, a dispute over ballot
format, NVRA issues, and a case related to improper list purging, but nothing else related
to fraud or intimidation. The purging case involved the election board attempting to
refine its voter list by sending registration postcards to everyone on the list. When
postcards didn’t come back they wanted to purge those voters. Groth blames this error
more on incompetence, than malevolence, however, as the county board is bipartisan.
(The Indiana Election Commission and the Indiana election division are both bipartisan,
but the 92 county election boards which will be administering photo id are controlled by
one political party or the other—they are always an odd number, with the partisan
majority determined by who controls the clerk of circuit court office.)

Recommendations

Supports nonpartisan administration of elections. Indiana specific recommendations
including a longer voting day, time off for workers to vote, and an extended registration
period.

He views the central problem of the Indiana photo ID law is that the list of acceptable
forms of ID is too narrow and provides no fallback to voters without ID. At the least, he
believes the state needs to expand the list so that most people will have at least one. If
not, they should be allowed to swear an affidavit regarding their identity, under penalty of
perjury/felony prosecution. This would provide sufficient deterrence for anyone
considering impersonation fraud. He believes absentee ballot fraud should be addressed
by requiring those voters to produce ID as well, as under HAVA.

His personal preference would be signature comparison. Indiana has never encountered
an instance of someone trying to forge a name in the poll book, and while this leaves
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open the prospect of dead voters, that danger will be substantially diminished by the
statewide database. But if we are going to have some form of ID, he believes we should
apply it to everyone and avoid disenfranchisement, provided they swear an affidavit.
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Interview with Neil Bradley, February 21, 2004

Voter Impersonation Cases (issue the Georgia ID litigation revolves around)

Mr. Bradley asserted that Georgia Secretary of State Cox stated in the case at issue: that
she clearly would know if there had been any instances of voter impersonation at the
polls; that she works very closely with the county and local officials and she would have
heard about voter impersonation from them if she did not learn about it directly; and that
she said that she had not heard of “any incident”---which includes acts that did not rise to
the level of an official investigation or charges.

Mr. Bradley said that it is also possible to establish if someone has impersonated another
voter at the polls. Officials must check off the type of voter identification the voter used.
Voters without ID may vote by affidavit ballot. One could conduct a survey of those
voters to see if they in fact voted or not.

The type of voter fraud that involves impersonating someone else is very unlikely to
occur. If someone wants to steal an election, it is much more effective to do so using
absentee ballots. In order to change an election outcome, one must steal many votes.
Therefore, one would have to have lots of people involved in the enterprise, meaning
there would be many people who know you committed a felony. It’s simply not an
efficient way to steal an election.

Mr. Bradley is not aware of any instance of voter impersonation anywhere in the country
except in local races. He does not believe it occurs in statewide elections.

Voter fraud and intimidation in Georgia

Georgia’s process for preventing ineligible ex-felons from casting ballots has been
improved since the Secretary of State now has the power to create the felon purge list.
When this was the responsibility of the counties, there were many difficulties in purging
felons because local officials did not want to have to call someone and ask if he or she
was a criminal. " '

The State Board of Elections has a docket of irregularity complaints. The most common
involve an ineligible person mailing in absentee ballots on behalf of another voter.

In general, Mr. Bradley does not think voter fraud and intimidation is a huge problem in
Georgia and that people have confidence in the vote. The biggest problems are the new
ID law; misinformation put out by elections officials; and advertisements that remind
people that vote fraud is a felony, which are really meant to be intimidating. Most fraud
that does occur involves an insider, and that’s where you find the most prosecutions.
Any large scale fraud involves someone who knows the system or is in the courthouse.

Prosecution of Fraud and Intimidation
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Mr. Bradley stated that fraud and intimidation are hard to prosecute. However, Mr.
Bradley made contradictory statements. When asked whether the decision to prosecute on
the county level was politically motivated, he first said "no." Later, Mr. Bradley reversed
himself stating the opposite.

Mr. Bradley also stated that with respect to US Attorneys, the message to them from the
top is that this is not a priority. The Georgia ACLU has turned over information about
violations of the Voting Rights Act that were felonies, and the US Attorney has done
nothing with the information. The Department of Justice has never been very aggressive

in pursuing cases of vote suppression, intimidation and fraud. But, the Georgia ACLU

,,,,,

has not contacted Craig Donsanto in DC with information of voter fraud.
Mr. Bradley believes that voter fraud and intimidation is difficult to prove. It is very hard
to collect the necessary factual evidence to make a case, and doing so is very labor-

intensive.

Recommendations

In Georgia, the Secretary of State puts a lot of work into training local officials and poll
workers, and much of her budget is put into that work. Increased and improved training
of poll workers, including training on how to respectfully treat voters, is the most
important reform that could be made.

Mr. Bradley also suggested that increased election monitoring would be helpful.
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Interview with Commissioner Harry Van Sickle and Deputy Chief Counsel to the
Secretary of State Larry Boyle, State of Pennsylvania

March 1, 2006

As Commissioner Van Sickle has only been in office for about a year, Mr. Boyle
answered most of our questions.

Fraud and Intimidation

Neither Van Sickle nor Boyle was aware of any fraud of any kind in the state of
Pennsylvania over the last five years. They are not aware of the commission of any
deceptive practices, such as flyers that intentionally misinform as to voting procedures.
They also have never heard of any incidents of voter intimidation. With respect to the
mayoral election of 2003, the local commission would know about that.

Since the Berks County case of 2003, where the Department of Justice found poll
workers who treated Latino voters with hostility among other voting rights violations, the
Secretary’s office has brought together Eastern Pennsylvania election administrators and
voting advocates to discuss the problems. As a result, other counties have voluntarily
chosen to follow the guidance of the Berks County federal court order.

Regarding the allegations of fraud that surrounded the voter identification debate, Mr.
Boyle said was not aware of any instances of fraud involving identity. He believes this is
because Pennsylvania has laws in place to prevent this. For example, in 2002 the state
legislature passed an ID law that is stricter than HAVA’s — it requires all first time voters
to present identification. In addition, the SURE System — the state’s statewide voter
registration database — is a great anti-fraud mechanism. The system will be in place
statewide in the May 2006 election. '

In addition, the state took many steps before the 2004 election to make sure it would be
smooth. They had attorneys in the counties to consult on problems as well as staff at the
central office to take calls regarding problems. In addition, in 2004 the state used
provisional ballots for the first time. This resolved many of the problems that used to
occur on Election Day.

Mr. Boyle is not aware of any voter registration fraud. This is because when someone
registers to vote, the administrator does a duplicate check. In addition, under new laws a
person registering to vote must provide their drivers license or Social Security number
which are verified through the Department of Motor Vehicles and the Social Security
Administration. Therefore, it would be unlikely that someone would be able to register to
vote falsely.

Process

it

1 027786



EAC Voting Fraud-Voter Intimidation Preliminary Research

Most problems are dealt with at the local level and do not come within the review of the
Secretary of State’s office. For instance, if there is a complaint of intimidation, this is
generally dealt with by the county courts which are specially designated solely to election
cases on Election Day. The Secretary does not keep track of these cases. Since the -
passage of NVRA and HAVA counties will increasingly call the office when problems
arise.

Recommendations

Mr. Boyle suggested we review the recommendations of the Pennsylvania Election
Reform Task Force which is on the Secretary’s website. Many of those
recommendations have been introduced in the legislature.
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Interviews

Common Themes

e There is virtually universal agreement that absentee ballot fraud is the biggest
problem, with vote buying and registration fraud coming in after that. The vote
buying often comes in the form of payment for absentee ballots, although not
always. Some absentee ballot fraud is part of an organized effort; some is by
individuals, who sometimes are not even aware that what they are doing is illegal.
Voter registration fraud seems to take the form of people signing up with false
names. Registration fraud seems to be most common where people doing the
registration were paid by the signature.

e There is widespread but not unanimous agreement that there is little polling place
fraud, or at least much less than is claimed, including voter impersonation, “dead”
voters, noncitizen voting and felon voters. Those few who believe it occurs often
enough to be a concern say that it is impossible to show the extent to which it
happens, but do point to instances in the press of such incidents. Most people
believe that false registration forms have not resulted in polling place fraud,
although it may create the perception that vote fraud is possible. Those who
believe there is more polling place fraud than reported/investigated/prosecuted
believe that registration fraud does lead to fraudulent votes. Jason Torchinsky
from the American Center for Voting Rights is the only interviewee who believes
that polling place fraud is widespread and among the most significant problems in
the system.

e Abuse of challenger laws and abusive challengers seem to be the biggest
intimidation/suppression concerns, and many of those interviewed assert that the
new identification requirements are the modern version of voter intimidation and
suppression. However there is evidence of some continued outright intimidation
and suppression, especially in some Native American communities. A number of
people also raise the problem of poll workers engaging in harassment of minority
voters. Other activities commonly raised were the issue of polling places being
moved at the last moment, unequal distribution of voting machines, videotaping
of voters at the polls, and targeted misinformation campaigns.

e Several people indicate — including representatives from DOJ -- that for various
reasons, the Department of Justice is bringing fewer voter intimidation and
suppression cases now and is focusing on matters such as noncitizen voting,
double voting and felon voting. While the civil rights section continues to focus
on systemic patterns of malfeasance, the public integrity section is focusing now
on individuals, on isolated instances of fraud.

e The problem of badly kept voter registration lists, with both ineligible voters
remaining on the rolls and eligible voters being taken off, remains a common
concern. A few people are also troubled by voters being on registration lists in
two states. They said that there was no evidence that this had led to double voting,
but it opens the door to the possibility. There is great hope that full
implementation of the new requirements of HAVA — done well, a major caveat —
will reduce this problem dramatically.
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Common Recommendations:

e Many of those interviewed recommend better poll worker training as the best way
to improve the process; a few also recommended longer voting times or voting on
days other than election day (such as weekends) but fewer polling places so only
the best poll workers would be employed

e Many interviewed support stronger criminal laws and increased enforcement of
existing laws with respect to both fraud and intimidation. Advocates from across
the spectrum expressed frustration with the failure of the Department of Justice to
pursue complaints.

o With respect to the civil rights section, John Tanner indicated that fewer
cases are being brought because fewer are warranted — it has become
increasingly difficult to know when allegations of intimidation and
suppression are credible since it depends on one’s definition of
intimidation, and because both parties are doing it. Moreover prior
enforcement of the laws has now changed the entire landscape — race

~ based problems are rare now. Although challenges based on race and
unequal implementation of identification rules would be actionable, Mr.
Tanner was unaware of such situations actually occurring and the section
has not pursued any such cases.

o Craig Donsanto of the public integrity section says that while the number
of election fraud related complaints have not gone up since 2002, nor has
the proportion of legitimate to illegitimate claims of fraud, the number of
cases the department is investigating and the number of indictments the
section is pursuing are both up dramatically. Since 2002, the department
has brought more cases against alien voters, felon voters and double voters
than ever before. Mr. Donsanto would like more resources so it can do
more and would like to have laws that make it easier for the federal
government to assume jurisdiction over voter fraud cases.

e A couple of interviewees recommend a new law that would make it easier to
criminally prosecute people for intimidation even when there is not racial animus.

e Several advocate expanded monitoring of the polls, including some associated
with the Department of Justice.

e Almost everyone hopes that administrators will maximize the potential of
statewide voter registration databases to prevent fraud

¢ Challenge laws, both with respect to pre-election day challenges and challengers
at the polls, need to be revised by all states to ensure they are not used for
purposes of wrongful disenfranchisement and harassment

e Several people advocate passage of Senator Barak Obama’s “deceptive practices”
bill

e There is a split on whether it would be helpful to have nonpartisan election
officials — some indicated they thought even if elections officials are elected
nonpartisanly they will carry out their duties in biased ways nonetheless.
However, most agree that elections officials pursuing partisan agendas is a
problem that must be addressed in some fashion. Suggestions included moving
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election responsibilities out of the secretary of states’ office; increasing
transparency in the process; and enacting conflict of interest rules.

A few recommend returning to allowing use of absentee ballots “for cause” only
if it were politically feasible.

A few recommend enacting a national identification card, including Pat Rogers,
an attorney in New Mexico, and Jason Torchinsky from ACVR, who advocates
the scheme contemplated in the Carter-Baker Commission Report.

A couple of interviewees indicated the need for clear standards for the distribution
of voting machines '
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