margin of victory for the winning candidate was five percent or less), and whether the county
was in a state with a competitive race for govemor and/or the U.S. Senate (also using the
threshold of a margin of victory of five percent or less). Drawing from U.S. Census projections
for 2003, I included the percentage of the voting-age population in each county that was
Hispanic or African-American to control for ethnicity and race. I controlled for age using the
2003 Census projection for the percentage of county residents age 65 and older, and I controlled
for socioeconomic status by including the percentage of individuals who fell below the poverty
line in each county in the 2000 Census.

I estimated a series of random intercept models to account for the likelihood that data
from counties were correlated within each state (for further explanation of random intercept and
other multilevel models, see Bryk and Raudenbush 1992, Luke 2004, Singer 1998).?
dependent variable in each model was voter turnout at the county level, with turnout calculated
as the percentage of the voting-age population that voted in the 2004 election.

[Table 2 here]

tor Both contextual factors (whether the county was ina state that was a
battleground state and whether that state had a competitive race for govemor and/or U.S. Senate)
increased voter tumout. As the percentage of senior citizens in the county increased, so did
turnout. The percentage of African-Americans in the county had no effect, but the percentage of
Hispanic adults exerted a negative effect on voter turnout, as did the percentage of individuals
living below the poverty line.

1 then sought to test the hypothesis that voter identification requirements dampen turnout
among minorities and the poor, a claim voiced by some critics of the requirements. To test this
idea I incorporated a series of interactions between the maximum voter identification
requirements and the percentage of African-Americans Hispanics and poor individuals in the

difference in the devrance for each model (represented by -2 log likelihood in Table 2), shows
that the model with interactions provides a better fit to the data (p = 0.0003).

I also estimated the effects of the minimum voter identification requirements holding
constant the effects of electoral context and the demographic variables.

* The data analyses provided evidence that there was, indeed, a clustering of data within each state. The intraclass
correlation, bounded by 0 and 1, measures the variation between the states. A random intercept model using ouly the
intercept as a predictor generated an intraclass correlation of .40, indicating considerable variation between the
states.

* The interactions are labeled in Tables 2 and 3 as VID*African-American, VID*Hispanic, and VID*Poverty. To
calculate the effects of voter identification requirements for a specific group, one must add the estimates for voter
identification, the group, and the interaction. Doing so for Hispanic adults results in an estimate of -0.36 [-0.04
(voter id) - 0.38 (Hispanic) + 0.06 (voter id X Hispanic)].
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[Table 3 here]

The effects of the minimum requirements are not statistically significant (p = 0.15). The
battleground state variable continues to exert a positive influence on tumout, while the presence
of a competitive race for govemor and/or U.S. Senate has no statistically significant effect. As in
the maximum identification requirements models, as the percentage of the population that is
Hispanic or poor increases, turnout declines. As the perceniage of elderly increases, so does
turnout. The proportion of African-Americans in the population does not affect tumout. Adding
interactive effects to the model results in a statistically significant and negative effect of
minimum voter identification requirements on turnout. But one must interpret this estimate with
caution. A chi-square test for the difference in fit between the two models shows no significant
difference (p = 0.08), and thus no improvement to the fit when adding the interactions between
voter identification requirements and the percentages of the county that is Hispanic or lives
below the poverty line.

: € - individual Ve ow the pove
aggregate data cannot fully capture the individual demogmphlc factors that may ﬂgure into the
decision to turn out to vote. For example, previous research has found that education is a
powerful determinant of turnout (Wolfinger and Rosenstone 1980, but see also Nagler 1991).
Marmied individuals also are more likely to vote than those who are not married (Alvarez and
Ansolabehere 2002; Alvarez, Nagler and Wilson 2004; Fisher, Kenny, and Morton 1993). To
fully explore the effects of voter identification requirements on turnout, it is important to
examine individual-level data as well.

Individual-level analysis

Individual-level turnout data exists in the November 2004 Current Population Survey
conducted by the U.S. Census Bureau. The Census Bureau conducts the CPS monthly to measure
unemployment and other workforce data, but the bureau adds a battery of voter participation
questions to the November survey in even-numbered years to coincide with either a presidential
or midterm-Congressional election.

One of the advantages of the CPS is the sheer size of the sample. The survey’s Voting
and Registration Supplement consisted of interviews, either by telephone or in person, with
96,452 respondents.” The large sample size permits analyses of smaller groups, such as Black or
Hispanic voters or voters with less than a high school education. The analyses reported here are
based on reports from self-described registered voters. | omitted those who said they were not

registered to vote. J also excluded those who said they cast absentee ballots because the .| Deleted:

* It is important to note that the Census Bureau allows respondents to answer on behalf of themselves and others in
the houschold during the interview. While proxy reporting of voter turnout raises the possibility of inaccurate
reports concerning whether another member of the household voted, follow-up interviews with those for whom a
proxy report had been given in the November 1984 CPS showed 99 percent agreement between the proxy report and
the information given by the follow-up respondent (U.S. Census Bureau 1990).
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identification requirements for absentee ballots may differ from those required when one votes in
person. In addition, I eliminated from the sample respondents who said they were not U.S.

citizens.

It is important to note here that the voter turnout rate for the CPS sample is much higher __..--{Defeted: )
than the turnout rates presented in the aggregate data analysis. The U.S. Census Bureau reported 1L Formatted: Font: 12 pt ]
that 89 percent of registered voters in the CPS sample said they voted (U.S. Census Bureau
2005), Turnout among the voting-age population was 58 percent in 2004, accordingtothe ..+ { Formatted: Font: 12 pt )
aggregate data analysis. The difference is a result of several factors. One factor consists of the "~{ Formatted: Font: 12 pt )
different denominators in calculating the tumout rate, - registered voters versus the much larger " { Formatted: Font: 12 pt ’
voting-age population. Also, previous research has shown that, generally speaking, some survey - {‘Formatted: Font: 12 pt ]
respondents overstate their incidence of voting. Researchers speculate that over-reports may be {Fomm: Fort: 12 pt ]

due to the social desirability that accompanies saying one has done his or her civic duty. ora

reluctance to appear outside the mainstream of American political culture (U.S. Census Bureau

1990). It is also possible that voting is an indication of a level of civic engagement that _..---{ Formatted: Font: 12 pt )
predisposes voters to agree to complete surveys at a higher rate than non-voters (Flanigan and
Zingale 2002). Hence the voter turnout rates reported in the CPS tend to be much higher than the . --{ Formatted: Font: 12 pt )

actual turnout rate for the nation (Flanigan and Zingale 2002). Even with this caveat, however,

the CPS serves as a widely accepted source of data on voting behavior,

..--{ Deleted: Ia addition, I eliminated from
i the sample respondents who said they
{ were not US. citizens.§
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include two other state-level factors that might have influenced turnout in 2004: whether the =2 J

state was considered a battleground state in the presidential election, and whether there was a
competitive gubematorial and/or U.S. Senate race in the state (see Alvarez and Ansolabehere
2002, Alvarez et al. 2004, and Kenny et al. 1993 for similar approaches). As in the aggregate
analysis, the threshold that determined whether the state was a battleground state or had a
competitive statewide race was a margin of victory of five percent or less. At the individual
level, I controlled for gender, age in years, education, household income, and dummy variables
representing whether a voter was Black/non-Hispanic, Hispanic, or another non-white race (with
white/non-Hispanic voters as the omitted category for reference purposes). Drawing on previous
research on voting behavior, I also controlled for whether an individual was employed, or at least
a member of the workforce (as opposed to being a full-time student, a homemaker, or retired).
Both employment and workforce membership have been shown to be positive predictors of
turnout (see Mitchell and Wlezien 1995). Marital status, whether one is a native-bormn citizen and
residential mobility also have emerged as significant predictors of turout (Alvarez and
Ansolabehere 2002, Alvarez et al. 2004, Kenney et al. 1993, Wolfinger and Rosenstone 1980). 1
included in the model variables for whether a respondent was married (coded 1 if yes, 0
otherwise), and whether one was a native-bom citizen (coded 1 if yes, 0 otherwise). I measured
residential mobility by coding for whether the respondent had moved to a new address in the six
months prior to the interview (coded 1 if yes, 0 otherwise).
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Results

The dependent variable is whether a respondent said he or she voted in the November
2004 election (coded 1 for yes, 0 for no). I estimated models using probit analysis, and estimated
robust standard errors to control for correlated error terms for observations from within the same
state.

{Table 4 here]

The two models in Table 4 use either the maximum or minimum voter identification

g] '
i z:ggggﬁ Of the other state factors, only thc competltlveness of
the presrdentlal race had a significant effect on turnout. In terms of demographic influences,
African-American voters were more likely than white voters to say they had cast a ballot, while
those of other non-white races were less likely than white voters to say they had turned out.
Hispanic voters were not statistically different from white voters in terms of reported tumout.
Cousistent with previous research, age, education, income, and marital status all were positive
predictors of voting. Women also were more likely to say they voted than men. Those who had

moved within six months before the interview were less likely to say they had voted.

While the probit models provide statistical support for the influence of voter
identification requirements and other variables on turnout, probit coefficients do not lend
themselves to intuitive interpretation. Another common approach in studies of election
requirements is to examine how the predicted probability of voter turnout would vary as election
requirements vary. I used the probit coefficients to calculate the predicted probability of voting at
each level of voter identification requirements while holding all other independent variables in
the models at their means.” I calculated the probabilities taking into account both maximum and
minimum requirements, with photo identification serving as the most demanding of the
maximum requirements and affidavits as the most demanding minimum requirement.

[Table 5 here]

Allowing the voter identification requirement to vary while holding constant all other variables

--{ Deleted: 0912

- 'l Deleted: for stating one’s name

" { Deleted: .

) ‘{ Deleted: for

Among the key variables of interest in the debate over voter identification requirements
are race, age, income, and education. Given the large sample size (54,973 registered voters), it
was possible to break the sample into sub-samples along those demographic lines to explore

7 In the case of dichotomous independent variables, holding them at their mean amounted to holding them at the
percentage of the sample that was coded 1 for the variable (Long 1997).
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variation in predicted probability by group. I disaggregated the sample by the variable of interest
{such as race, for example), omitting that variable while I re-ran the probit model with the
remaining predictors of voter tumout, including the voter identification requirements.® If the
analysis showed that the voter identification requirements had a statistically significant effect on
turnout, I used the probit coefficients from the model to calculate the predicted probability of
voting for each group across the five requirements while holding the other variables in the model
constant.

[Table 6 here]

The effects of voter identification requirements also varied by age, with the greatest
variation occurring among voters ages 18 to 24. :

{Table 7 here]

would be to statg one’s name, and the probability drops 8.9 percentage points if voters would

have to provide photo identification. The range was from 83.1 percent to 75.4 percent under the
minimum requirements. The gap in probability narrowed in older age groups (4.8 percent for the
maximum requirements and 5.8 percent for the minimum requirements for those ages 25 to 44;
1.8 percent for the minimum requirements for those ages 45 to 64, and 2.4 percent for the
minimum requirements for those ages 65 and older).

Fification

[Table 8 here)

While the maximum set of requirements did not have a statistically significant effect for voters
living below the poverty line, the minimum set of requirements had a si
effect. The probabilit 784t stersitl

Oling Was 84 Tor poor voters il they world-have.

¥ See Nagler 1991 for a similar approach in analyzing the effects of registration closing dates broken down by
education levels.

®{ coded respondents as being above or below the U.S. Census Bureau’s 2004 poverty line based on respondents’
reported annual household income and size of the household.
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reqmrements had a sxgmﬁcant and negatlve effect on voters living above the poverty line, but the
difference in probability across the effects was narrower (2.3 percent for the maximum
requirements and 3.1 percent for the minimum requirements).

The effects of voter identification requirements varied across education levels as well,
with those lowest in education demonstrating the widest variation in probabilities as
identification requirements ranged from least to most demanding.

[Table 9 here]

requlrcments \'was 7.4 percent. The difference in probabllmes ranged from 3.3 percent for the

max1mum requirements to 4 5 percent for thc mmlmum requlrcments for voters w1th a high
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Two concems airt
African-American i d d

fris

ed by critics of voter identification requirements were not borne out by

In examining the effects of voter identification requirements on tumout, there is still
much to learn. The data examined in this project could not capture the dynamics of how
identification requirements might lower turnout. If these requirements dampen turnout, is it
because individuals are aware of the requirements and stay away from the polls because they
cannot or do not want to meet the requirements?'® Or, do the requirements result in some voters
being tumed away when they cannot meet the requirements on Election Day? The CPS data do

additional data. Knowing more about the “on the ground” experiences of voters conceming
identification requirements could guide policy-makers at the state and local level in determining
whether and at what point in the electoral cycle a concerted public information campaign might
be most effective in helping voters to meet identification requirements. Such knowledge also

disputes over, voter identification requirements.

' The individual-level data offer some insight here. If advance knowledge of the voter identification requirements
were to dampen turnout, it is reasonable to expect that advance knowledge of those requirements also could
discourage some individuals from registering to vote. I ran the same probit models using voter registration as the
dependent variable (coded 1 if the respondent said he or she was registered, and 0 if the respondent was not
registered). Neither the maximum nor minimum array of voter identification requirements had a statistically
significant effect on the probability that a survey respondent was registered to vote.
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Table 1 — Variation in 2004 State Turnout Based on Voter Identification Requirements

Maximum Minimum
Requirement Requirement
Voter Identification | Mean Voter Turnout | Voter Identification | Mean Voter Turnout
Required in the for States in that Required in the for States in that
States Category States Category
State Name 63.1 % State Name 61.3%
Sign Name 58.6 % Sign Name 60.4 %
Match Signature 62.1 % Match Signature 59.2%
Provide Non-Photo 578 % Provide Non-Photo 57.6 %
ID 1D
Provide Photo ID 573 % Swear Affidavit 58.7%
Average Turnout for 59.6 %
All States




Table 2. Predictors of 2004 turnout at the county level taking into account maximum voter
identification requirements

Basic Model Model with Interactions
Variable Unstandardized Standard Unstandardized | Standard Error
Estimate Error Estimate
Intercept 0.64 0.01 0.70 0.02
Voter ID -0.02%* 0.004 -0.04%* 0.005
requirements
Battleground 0.04* 0.02 0.04* 0.02
State
Competitive 0.04* 0.02 0.04* 0.02
Senate/Governor’s
Race
% Age 65 and 0.50** 0.03 0.51** 0.03
Older
% African- 0.02 0.01 0.04 0.04
American
% Hispanic -0.17*%* 0.01 -0.38** 0.05
% Below poverty -0.01%* 0.0002 -0.01%* 0.001
line
VID * African- -—-- -— -0.004 0.0t
American
VID * Hispanic -—-- - 0.06%* 0.01
VID * Poverty ——— - 0.001** 0.0002
-2 Log Likelihood -8234.5 -8253.5

Coefficients are restricted maximum likelihood estimates. N = 3,112. ¥ p < .05 ** p <01 (two-

tailed tests)
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Table 3. Predictors of 2004 turnout at the county level taking into account minimum voter
identification requirements

Basic Model Model with Interactions
Variable Unstandardized Standard Unstandardized | Standard Error
Estimate Error Estimate
Intercept 0.62 0.01 0.66 0.02
Voter ID -0.008 0.005 -0.02%%* 0.006
requirements
Battleground 0.04** 0.01 0.04* 0.02
State
Competitive 0.03 0.02 0.03 0.02
Senate/Governor’s
Race
% Age 65 and 0.50** 0.03 0.49%* 0.03
Older
% African- 0.02 0.01 0.02 0.03
American
% Hispanic -0.17%* 0.01 -0.37** 0.05
% Below poverty -0.01%* 0.0003 0.01** 0.001
line
VID * African- —-- — -0.004 0.01
American
VID * Hispanic - —— 0.06** 0.01
VID * Poverty - -—- 0.001** 0.0002
-2 Log Likelihood -8222.7 -8229.4

Coefficients are restricted maximum likelihood estimates. N = 3,112, * p <.05 **p < .01 (two-

tailed tests)




Table 4. Probit model of voter turnout.

Maximum requirements

Minimum requirements

N = 54,973 registered voters

p<.05** p<.0l*¥* (two-tailed tests)

Variable Unstandardized | Standard | Unstandardized | Standard
Estimate Error Estimate error

Voter ID -0.04* 0.01 -0.05** 0.01
requirements

.| Hispanic -0.06 0.05 -0.05 0.05
Black 0.22%* 0.04 0.22%% 0.04
Other race -0.23** 0.04 -().23%% 0.04
Age in years 0.01** 0.001 0.01** 0.001
Education Q.12+% 0.005 0.11%* 0.005
Househeld 0.03** 0.003 0.03** 0.003
income
Married 0.20** 0.02 0.20** 0.02
Female 0.09** 0.01 0.09** 0.01
Battleground 0.18%* 0.04 0.19%* 0.04
state ]
Competitive 0.05 0.05 0.05 0.05
race
Employed 0.05 0.04 0.05 0.04
Member of -0.04 0.05 -0.04 0.05
workforce
Native-bern 0.03 0.04 0.04 0.05
citizen ‘
Moved -0.27%* 0.03 -0.27%* 0.03
within past 6
months
Constant 4.48%* 0.20 -4 46** 0.20
Pseudo-R- 0.09 0.09
Squared
Notes:

Models were estimated with robust standard errors to correct for correlated
error terms within each state.

Data source: U.S. Census Bureau, Current Population Survey, Voting and
Registration Supplement, November 2004.
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Table 5. Predicted probability of voter turnout — full model

Maximum requirement Minimum requirement
State name 0912 0911
Sign name 0.906 0.903
Match signature 0.900 0.895
Non-photo ID 0.894 0.887
Photo ID 0.887 -—--
Affidavit B 0.878
Total difference from lowest 0.025 0.033
to highest
N A 54,973

Figures represent the predicted probability of registered voters saying they voted as the
identification requirement varies from the lowest to the highest point in the scale, with all other
variables held constant.

Data source: U.S. Census Bureau, Current Population Survey, Voting and Registration
Supplement, November 2004.
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Table 6. Predicted probability of voter turnout — White and Hispanic voters

White voters Hispanic voters
Maximum Minimum Minimum
requirement requirement requirement
State name 0.920 0.922 0.870
Sign name 0915 0.915 0.849
Match signature 0.909 0.907 0.826
Non-photo ID 0.902 0.899 0.800
Photo ID 0.895 - —
Affidavit - 0.890 0.773
Total difference 0.025 0.032 0.097
from lowest to
highest
N 44,760 2,860

Figures represent the predicted probability of registered voters saying they voted as the
identification requirement varies from the lowest to the highest point in the scale, with all other
variables held constant. Maximum voter identification requirements were not a significant
predictor of voting for Hispanic voters. Maximum and minimum voter identification

requirements were not a significant predictor for African-American voters.

Data source: U.S. Census Bureau, Current Population Survey, Voting and Registration
Supplement, November 2004.
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Table 8. Predicted probability of veter turnout — Voters above and below the poverty line

Voters above the poverty line

Voters below the

poverty line
Maximum Minimum Minimum

requirement requirement requirement
State name 0.920 0.922 0.784
Sign name 0915 0.915 0.772
Match signature 0.909 0.907 0.758
Non-phete ID 0.903 0.899 0.745
Photo ID 0.897 — -
Affidavit ———— 0.891 0.731
Total difference 0.023 0.031 0.053
from lowest to
highest
N 49,935 5,038

Figures represent the predicted probability of registered voters saying they voted as the
identification requirement varies from the lowest to the highest point in the scale, with all other
variables held constant. Maximum voter identification requirements were not a significant
predictor of voting for voters who were below the poverty line.

Data source: U.S. Census Bureau, Current Population Survey, Voting and Registration
Supplement, November 2004.
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Karen Lynn-Dyson/EAC/GOV To W,

03/30/2006 12:48 PM oy )
o e e ]
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bce

Subject RE: Meeting with EAC April 18

Greetings All-

Tom O'Neill and | just had a good conversation in which | shared with him the Commissioners comments
regarding Monday's meeting.

Long story short- they envision this meeting as one of a question and answer exchange, and not a
close-out meeting per se.

They found the process used for the Provisional Voting paper quite satisfying and wish to repeat such a
process with this piece of research. Once the Commissioner's have had an opportunity to participate in
this exchange | will gather their feedback and share it with Tom and John.

We anticipate that we wilt have to extension to the Eagleton/Moritz contract in order to accommodate this
process and to allow for incorporating these comments into a final draft which will be created.

Look forward to seeing all of you on Monday.

Regards-

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123

.
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Karen Lynn-Dyson/EAC/GOV To SsssslintiGesessnmsen
04/06/2006 05:24 PM cc “
bec Gracia Hillman/EAC/GOV@EAC; Sheila A.

Banks/EAC/GOV@EAC
Subject Re: Information requested by Commissioner Hillman[Z]

Thanks Tim.

I'll be certain to pass your response on to the Commissioner.

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123

“Tim Vercellotti* ¢Sy >

*Tim Vercellotti"

> To K ———

04/06/2006 04:42 PM CC i ——
Please respond to B . L .
Subject Information requested by Commissioner Hillman

Karen:

It was good to meet with you, your colleagues, and the commissioners on
Monday. The feedback has been very helpful as I revise my part of the
voter identification study. )

Commissioner Hillman asked during and after the meeting for some
information from the Current Population Survey. She was curious about the
percentage of non-citizens who said they were registered to vote, and the
percentage of non-citizens who said they voted in the 2004 election.

I've looked at the questionnaire and the data. The question about
citizenship preceded the questions about registration and voting in the
survey. If a respondent said she or he was not a citizen of the United
States, the respondent did not receive the questions on registration and
voting. So, at least from this data set, I cannot discern the percentage

of non-citizens who claimed to be registered or to have voted. (That would
be fascinating information, indeed.)

Best regards,

Tim Vercellotti

Tim Vercellotti, Ph.D.
Assistant Research Professor

Assistant Director, Eagleton Center for Public Interest Polling
Eagleton Institute of Politics

Rutgers, The State University of New Jersey
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185 Ryders Lane
New Brunswick, NJ 08901
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Karen Lynn-Dyson/EAC/GOV To iR
=

11/15/2005 11:223 AM ce
“ bee

Subject Fw: Provisional Voting Report Status and Reqilest for Advice

FYI-
" Perhaps we can discuss in the next day or so.

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005

tel:202-566-3123

—— Forwarded by Karen Lynn-Dyson/EAClGOV on 11/14/2005 11:22 AM —
Karen Lynn-Dyson/EAC/GOV '
11/15/2005 11:22 AM TO sl ——

O e St

Subject Re: Provisional Voting Report Status and Request for Advice

John-
Many thanks for .gettin.g this draft document to us.

Over the next day or so | will spend time with key EAC staff reviewing the document and considering your
questions. As you may recall, Commissioner Martinez has taken a prominent role in the review of your
initial work and |-am certain he will continue to do so. Sadly, the Commissioner lost his mother two weeks
ago and, consequently, will not return to the office until next week.’

Itis likely that EAC staff will not be able to give you a definitive answer on some of your questions until the
“Monday after Thanksgiving. 1 will, however, try to answer some of the administrative questions before that
time. '

<,

Regards-

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123

"John Weingart" Jisainaas(Oummmm >
- "John Weingart”
ﬁ-’) -
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] To "Karen Lynn-Dyson" ' , "Rutﬁ Mandel”
11/15/2005 10:53 AM w

l Piease iiiind to cc "Tom O'Neill" gl NSNS
Subject Provisional Voting Report Status and Request for Advice

Karen - We would like to talk with you about the process and schedule
for completing our work in a way that is most useful to the EAC. I am
attaching a draft timeline for the completion of this work and listing
below five specific questions we need to resolve as quickly as possible.
I would appreciate it if you would call me to discuss how best to
address these matters - whether by telephone or by coming to meet in
Washington.

We are planning to submit our report on Provisional Voting to the EAC by
November 187th . Although it is not required in our contract, we will at
the same time give copies to the members of the Peer Review Group
offering them the opportunity to send us any additional corrections or
other comments.

We are considering making all our recommendations for. both Provisional
Voting and Voter ID in the form of Best Practices. Some of them might
well lend themselves to Guidance, but our discussion of the earlier
-draft with the EAC left us with the clear impression that on this topic
the preference was for recommendations for Best Practices rather than a
Guidance document. The calendar also argues for the Best Practices route
to enable the EAC to give states advice they can use in 2006. (The
attached draft timeline would need to be revised if the EAC prefers to
propose some Of the recommendations as Guidance.)

QUESTIONS:
1. Does the EAC agree with the approach described above to make all
recommendations in the form of Best Practices rather than Guidance?

2. How long will it take the EAC to review and return comments on our
draft Provisional Voting document? Is our attached revised schedule
realistic in anticipating EAC comments no later than the week of
December 127th on . the report we send you at the end of this week?

3. After we revise our report on Provisional Voting to reflect any
comments we receive from the EAC, and follow a similar process for our
report on Voter Identification, what further steps would the Commission
like us to take? Would you want us to conduct a review with your Board
of Advisors and/or hold public hearings even though these steps are, we
understand, required only for a Guidance Document? A review by the Board
of Advisors would offer the opportunity to solicit suggestions for Best
Practices from its members, thus strengthening the document and building
a constituency for their adoption. (The attached draft timeline does not
include such additional reviews.)

4. In any case, we will need a no-cost extension to the contract to
carry us past December 31”st . How do we make that request?

5. Assuming that we conduct fewer public hearings than we had
anticipated, can we reallocate funds we had budgeted for that purpose to
cover the higher than anticipated personnel and consultant costs we w1ll
be 1ncurr1ng after the first of the year? :

020542



We look forward to discussing these matters with you.
Thanks, John

-- John Weingart, Associate Director
Eagleton Institute of Politics
(732)932-9384, x.290

KeyDatesRev1110.doc



Deliberative Process
Privilege

REVISED SCHEDULE FOR EAC PROJECT

DRAFT FOR DiSCUSSION

November 2005 — February 2006

November 10, 2005

Assumes no guidance document, only analysis and recommended best practices

DATE Project Provisional Voter ID
Management Voting
Week of 10/31 Review draft report to | Voter ID Research to
EAC (Team) TV ‘
Submit comments on
report (Team)
Week of 11/7 Status reports to JD Research continues
for October tasks (all) |-Redraft report (TON) | (TV)
Review and approve .
report (Team)
Final draft report
(TON)
Week of 11/14 Submit monthly Submit report to Research continues
progress report (JD) EAC for review and (TVv)
to PRG for information
Discuss with EAC use
of Board of Advisors
to expand “best
practices.” (TON, JW)
EAC reviews report
Week of 11/21
EAC review continues | Complete d"ata
- collection for Voter ID
analysis. (TV)
Week of 11/28

EAC review continues

Draft report on Voter
ID analysis (TV)




DRAFT FOR DISCUSSION

Week of 12/5
EAC review continues
Status reports to JD | Internal review (PT)
for November tasks
(all)
Week of 12/12 Receive EAC Revise draft (TV)
comments on report
: Draft alternatives
Submit monthly (TON)
progress report (JD) Revise and PT review
Review and comment
on alternatives (PT)
Week of 12/19
Finalize analysis and | Complete draft report
best practices to and alternatives (TV,
EAC for publication' | TON)
Week of 12/26 Review draft report

and alternatives (PT)

Report and
alternatives_ to PRG

Week of 1/2/06

Status reports to JD
for December tasks

@all)

PRG meets and
comments

Week of 1/9/06

Revise (TV & TON)

' If the EAC chooses not to issue a Guidance Document on provisional voting but only to
recommend “best practices,” the register publication, hearing and comment penod may not be
required, which would shorten the process by at least 30 days.
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-~ DRAFT FOR DISCUSSION

Submit draft report,
alternatives and
compendium to EAC

Week of 1/16/06 | Submit monthly
progress report (JD)

EAC reviews

Week of 1/23/06

EAC review continues

Week of 1/30/06 Comments from EAC

Revise (TV & TON)

Review and approve
revised report and
recommendations for
best practices (PT)

Week of 2/6/06

Status reports to JD
for January tasks (all)

Week of 2/13/06

Submit report and
best practices to
EAC

Submit monthly
progress report (JD)

Week of 2/20/06 FINAL status reports
to JD for all tasks (all)

Final project and
fiscal report to EAC

PROJECT ENDS
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- Margaret Sims /EAC/GOV To il G
11/16/2005 01:12 PM
CC Sheila A. Banks/EAC/GOV@EAC, Amie J.
Shemll/EAC/GOV@EAC Adam Ambrogi/EAC/IGOV@EAC,

b Elieen L. Collver/EAC/IGOV@EAC, Gavin S.
cc

Subject RESPONSE REQUESTED-Working Group for Voting Fraud
and Voter Intimidation Project

-Dear Commissioners:

The consultants' contracts for EAC's voting fraud and voter intimidation project require Tova Wang and

~ Job Serebrov to work in consultation with EAC staff and the Commissioners "to identify a working group of

key individuals and representatives of organizations knowledgeable about the topics of voting fraud and
voter intimidation™. The contracts do not specify the number of working group members but, as EAC has
to pay for the group's travel and we want the size of the group to be manageable, | recommend that we
limit the number to 6 or 8. Please let me know if you think that this limit is too conservative .

Attached for your review and comment are two lists of potential working group members for thIS project.

'One list was submitted by Job, the other by Tova. . Tova and Job have provided brief summaries of each

candidate’s relevant experience and have placed asterisks next to the names of the individuals whom they

- particularly recommend. | can provide more extensive biographies of these individuals, if you need them.

If EAC agrees that the recommended working group members are acceptable, an equal number may be
selected from each list in order to maintain a balanced perspective.

Absent from the attached lists is the name of a representative from the U.S. Department of Justice's
Election Crimes Branch. At this time, | am working through the DOJ bureaucracy to determine to what
degree Craig Donsanto will be permitted to participate. If he cannot be named as a working group
member, we may still be able to' use hlm as a resource.

Please provide your feedback to me no later than Monday , November 28. | am available to meet with
you if you would like to discuss this matter further.

Peggy Sims
Research Specialist

Possible Working Group Membefs -Serebrov.doc  Possible Working Groupl'u‘lembers Wang doc

023547



Deliberative Process
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Possible Working Group Members - Serebrov
I recommend the first four with an *

*Mark (Thor) Hearne II-Counsel to Republican National Committee; National
Counsel to American Center for Voting Rights; National election counsel to Bush-
Cheney, *04; Testified before U.S. House Administration Committee hearings into

“conduct of Ohio presidential election; Academic Advisor to Commission on Federal
Election Reform (Baker-Carter Commission). -

*Todd Rokita-Secretary of State, Indiana; Secretary Rokita strives to reform Indiana’s
election practices to ensure Indiana’s elections are as fair, accurate and accessible as
possible; Secretary Rokita serves on the nine-member Executive Board of the Election
Assistance Commission Standards Board, charged by federal law to address election
reform issues.

*Patrick J. Rogers-Partner/Shareholder, Modrall, Sperling, Roehl, Harris and Sisk, P.A.,
Albuquerque, New Mexico; 1991-2003 General Counsel to the New Mexico Republican
Party; Election cases: The Coalition to Expose Ballot Deception, et al v. Judy N. Chavez,
et al; Second Judicial District Court of Bernalillo County, New Mexico (2005);
represented plaintiffs challenging petition procedures; Miguel Gomez v. Ken Sanchez and
Judy Chaves; Second Judicial District Court of Bernalillo County, New Mexico (2005);
residency challenge; Moises Griego, et al v. Rebecca Vigil-Giron v. Ralph Nader and
Peter Miguel Camejo, Supreme Court for the State of New Mexico (2004); represented
Ralph Nader and Peter Camejo, ballot access issues; Larry Larrafiaga, et al v. Mary E.
Herrera and Rebecca Vigil-Giron, Supreme Court of New Mexico (2004); voter
identification and fraudulent registration issues; Decker, et al v. Kunko, et al; District

. Court of Chaves County, New Mexico (2004); voter identification and fraudulent
registration issues; Kunko, et al v. Decker, et al; Supreme Court of New Mexico (2004);
voter identification and fraudulent registration issues; In the Matter of the Security of
Ballots Cast in Bernalillo County in the 2000 General Election; Second Judicial District
Court of Bernalillo County, New Mexico (2000); voting and counting irregularities and
fraud.

*David A. Norcross- Partner, Blank Rome LLP, Trenton NJ, Washington D.C;
Chairman, New Jersey Republican State Committee, 1977 — 1981; General Counsel,
Republican National Committee, 1993 — 1997; General Counsel, International
Republican Institute; Counsel, The Center for Democracy, Vice Chairman, Commlssmn
on Presidential Debates; '

Executive Director, New Jersey Election Law Enforcement Commission

Benjamin L. Ginsberg-Served as national counsel to the Bush-Cheney presidential
campaign; He played a central role in the 2000 Florida recount; He also represents the
campaigns and leadership PACs of numerous members of the Senate and House, as well
as the Republican National Committee, National Republican Senatorial Committee and
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National Republican Congressional Committee; His expertise is more in campaign

~ finance.

Cleta Mitchell-Partner in the Washington, D.C. office of Foley & Lardner LLP; She
advises corporations, nonprofit-organizations, candidates, campaigns, and individuals on
-state and federal election and campaign finance law, and compliance issues related to
lobbying, ethics and financial disclosure; Ms. Mitchell practices before the Federal
Election Commission and similar federal and state enforcement agencies; Her expertise is
more in campaign finance law.

- Mark Braden-Of counsel at Baker & Hostetler; He concentrates his work principally on
election law and governmental affairs, including work with Congress, the Federal
Election Commission, state campaign finance agencies, public integrity issues, political
broadcast regulation, contests, recounts, the Voting Rights Act, initiatives, referendums
and redistricting; His expertise is mainly outside of the voter fraud area.
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Deliberative Process
Privilege

To: Peggy Sims

From: Tova Wang

Re: Working Group Recommendations
Date: November 12, 2005

*Wendy R. Weiser, Associate Counsel in the Democracy Program at the Brennan Center
for Justice at NYU School of Law and an expert in federal and constitutional law, has
done a great deal of research, writing, speaking, and litigating on voting rights and
election law issues. As part of the Brennan Center’s wide ranging activities in the area of
democracy, Ms. Weiser is currently overseeing an analysis and investigation of recent
allegations of voter fraud throughout the country.

*Barbara Amwine is Executive Director of the Lawyers Committee for Civil Rights
Under Law, an organization that for four decades has been at the forefront of the legal
struggle to secure racial justice and equal access to the electoral process for all voters.
Notably, Ms. Arnwine and the organization have led the Election Protection program for
the last several years, a nationwide grassroots education and legal effort deploying
thousands of volunteers and using a nationally recognized voter hotline to protect voters’
rights on election day.

*Daniel Tokaji, professor and associate director of the Election Law Center at the Moritz
College of Law at the Ohio State University, is one of the nation’s foremost experts in
election law and reform and ensuring equality in the voting system. Professor Tokaji
frequently writes and speaks on democracy related issues at academic and practitioner
conferences, on such issues as voting technology, fraud, registration, and identification
requirements, as well as the interplay between the election administration: practices and
voting rights laws. '

Donna Brazile is Chair of the Democratic National Committee's Voting Rights Institute,
the Democratic Party's major initiative to promote and protect the right to vote created in
response to the irregularities of the 2000 election, and former Campaign Manager for
Gore-Lieberman 2000 (the first African American to lead a major presidential campaign.)
Brazile is a weekly contributor and political commentator on CNN’s Inside Politics and
American Morning, a columnist for Roll Call Newspaper and a contributing writer for -
Ms. Magazine.

Wade Henderson is the Executive Director of the Leadership Conference on Civil Rights
(LCCR) and Counsel to the Leadership Conference on Civil Rights Education Fund
(LCCREF), an organization at the forefront of defending voting rights for the last fifty
years. Prior to his role with the Leadership Conference, Mr. Henderson was the
Washington Bureau Director of the National Association for the Advancement of
Colored People (NAACP) '

Robert Bauer is the Chair of the Political Law Practice at the law firm of Perkins Coie,

National Counsel for Voter Protection, Democratic National Committee, Counsel to the
Democratic Senatorial and Congressional Campaign Committees and Co-Author, Report
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of Counsel to the Senate Rules and Administration Committee in the Matter of the United
States Senate Seat from Louisiana in the 105 Congress of the United States, (March 27,
1997). He is the author of United States Federal Election Law, and one of the foremost
attorneys in the country in the area of federal/state campaign finance and election laws.

Laughlin McDonald has been the executive director of the Southern Regional Office of
the ACLU since 1972 and as the Director of the ACLU Voting Rights Project, McDonald
has played a leading role eradicating discriminatory election practices and protecting the
gains in political participation won by racial minorities since passage of the 1965 federal
Voting Rights Act. During the past two decades, McDonald has broken new ground by
expanding ACLU voting rights cases to include representation of Native Americans in
various western states, and written innumerable publications on voting rights issues.

Joseph E. Sandler is a member of the firm of Sandler, Reiff & Young, P.C., in
Washington, D.C., concentrating in campaign finance and election law matters, and
general counsel to the Democratic National Committee. As an attorney he has handled
campaign finance and election law matters for Democratic national and state party
organizations, Members of Congress, candidates and campaigns. He served as general co-
counsel of the Association of State Democratic Chairs, as general counsel for the
Democratic Governors' Association and as counsel to several state Democratic parties.

Cathy Cox is serving her second term as Georgia’s Secretary of State, having first been
elected in 1998. In 2002 she earned re-clection with over 61 percent of the vote, winning
146 out of 159 counties. Because of Secretary Cox’s efforts Georgia has becomea
national leader in election reform. Her initiative made Georgia the first state in America

- to deploy a modern, uniform electronic voting system in every county
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Karen Lynn-Dyson/EAC/GOV To Elieen L. Coliver/EAC/GOV@EAC
cc
08/22/2006 11:21 AM
bee

Subject Here ya go!

% s
Prov Votingdaneltf Provisional Voting Advisory.doc  Provisional
Lynn-Dyson
Research Director
U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123

Voting intio.docEAC Guidance on Provisional Voting#f Karen

il

T
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Elieen L. Collver/EAC/GOV
05/15/2007 02:40 PM

Elle L.K. Collver

Special Assistant to the Chair

U.S. Election Assistance Commission
1225 New York Avenue, Suite 1100
Washington, DC 20005

office: (202) 566-2256

fax: (202) 566-1392

blackberry: (202) 294-9251

Karen Lynn-Dyson/EAC/GOV

08/22/2006 11:21 AM

Prov Votingdarrell.itf  Provisional Voting Advisory.doc
Lynn-Dyson

Research Director

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005

tel:202-566-3123

To Peter Schulleri/EAC/IGOV@EAC
cc

bce

Subject Fw: Here ya go!

.—— Forwarded by Elieen L. Coliver/EAC/GOV on 05/15/2007 02:28 PM ——

To Elieen L. Collver/fEAC/IGOV@EAC
cc

Subject Here ya go!

Provisional Voting intro.doc  EAC Guidance on Provisional Voting.itf Karen
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RECOMMENDA TrONS

Because every provisional ballot counted represents a voter who, if the system had worked

.. perfectly, should have voted by regular ballot, the advent of statewide registration databases is likely to reduce the use
provisional ballots. The one area in which such databases may not make a difference is for those who voted by
provisional ballot because they did not bring required identification documents to the polling place. The statewide voter
registration database will facilitate verifying that ballot, but the voter will still have to vote provisionally. Beyond that
exception, even with statewide registries in every state, provisional voting will remain an important failsafe, and voters
should have confidence that the failsafe will operate correctly.

The wide variation in the implementation of provisional voting among and particularly within

. states suggests that EAC can help states strengthen their processes. Research-based recommendations for best, or at
least better, practices based on the experience gained in the 2004 election can be useful in states' efforts to achieve
greaterconsistency in the administration of provisional voting.

Self-evaluation of Provisional Voting -4 Key Questions A
The first step to achieving greater consistency within each state is to think about provisional voting
systematically. As legislators, election officials, and citizens in the states prepare for the 2006 election, they
“should ask themselves these questions about their provisional voting systems.

1. Does the provisionai voting system distribute, collect, record, and tally provisional ballots with sufficient
accuracy to be seen as procedurally legitimate by both supporters and opponents of the winning candidate?
_~ Does the tally include all votes cast by properly registered voters who correctly completed the steps required?
2. Is the provisional voting system sufficiently robust to perform well under the pressure of a close election’
"~ when ballot evaluation will be under scrutiny and litigation looms? .
3. Do the procedural requirements of the system permit cost-efficient operation? Are the administrative
. demands of the system reasonably related to the staff and other resource requirements available?
4. How great is the variation in the use of provisional voting in counties or equivalent levels of voting jurisdiction
within the state? Is the variation great enough to cause concem that the system may not be administered
uniformly across the state?

If the answers to these questions leave room for doubt about the effectiveness of the system or some of its parts, the
EAC's recommendation of best practices should provide the starting point for a state's effort to improve its provisional

voting system.

SUMMARY OF RECOMMENDATIONS FOR BEST PRACTICES

State efforts to improve the provisional voting process have been underway since the 2004 election. By
recommending best practices, the EAC will offer informed advice while respecting diversity among the states.

Take a Qualitv-improvement approach
Defining what constitutes a successful provisional voting system is difficult. Defining quality requires a broad perspective
about how well the system works, how open it is to error recognition and correction, and how well provisional voting
processes are connected to the registration and voter identification regimes. A first step is for states to recognize that
improving quality begins with seeing the provisional voting process as a system and taking a systems approach to
regular evaluation through standardized metrics with explicit goals for performance. EAC can facilitate action by the
states by recommending as a best practice that:

+  Each state collect data systematically on the provisional voting process to permit evaluation of its voting system
and assess changes from one election to the next. The data collected should include: provisional votes cast and
counted by county; reasons why provisional ballots were not counted, measures of variance among jurisdictions,
and time required to evaluate ballots by jurisdiction

Emphasize the importance of c1aritv
Above all else, the EAC should emphasize the importance of clarity in the rules by which each state governs provisional
voting. As state legislators and election officials prepare for the 2006 election, answers to the questions listed in the
recommendations section of this report could be helpful. Among those questions are:
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U.S. Election Assistance Commission
1225 New York Ave. — Suite 1100
Washington, DC 20005

EAC Advisory 2005-006: Provisional Voting and Identification Requirements

The U.S. Election Assistance Commission (EAC) has recently received an inquiry
regarding whether a state may impose an identification requirement that would limit a potential
voter’s access to a provisional ballot to which he or she is otherwise entitled under Section 302 of
the Help America Vote Act (HAVA) (42 U.S.C. §15482). After consideration of the matter, EAC
has concluded that Section 302 of HAVA creates a voter right. Specifically, the section creates
the right for a potential voter to utilize a provisional ballot in the event their name does not appear
on the registration list or the voter’s eligibility is challenged by an election official. While States
may create voter identification standards that exceed those laid out in HAVA and effect whether a
provisional ballot is counted, States may not take action that limits a voter’s right to receive and
submit a provisional ballot. In explaining this position, this advisory reviews the plain language
of HAVA Section 302, examines the differences between traditional and provisional ballots and
analyzes the implementation of provisional voting under HAVA Section 303(b). This advisory
also addresses the impact of a state’s authority to create stricter standards than prescribed by
HAVA upon HAVA’s provisional voting requirements.’

Plain Language of HAVA Section 302. The right to cast a provisional ballot is created in
Section 302 of HAVA. Pursuant to HAVA, when an individual declares that he or she is a
registered and eligible voter in a federal election, that individual “shall be permitted to cast a
provisional ballot” if (1) their name does not appear on the official list of eligible voters or (2) “an
election official asserts that the individual is not eligible to vote.” (Section 302(a)). This right to
receive a provisional ballot is contingent upon only one thing (per Section 302(a)(2)), the
individual’s execution of a written affirmation that he or she is both a registered and eligible voter
for the election at issue.> See also, Sandusky County Democratic Party v. Blackwell, 387 F.3d
565, 574 (6" Cir. 2004). However, notwithstanding the above, HAVA goes on to recognize that
the right to submit a provisional ballot constitutes neither a means to avoid State imposed voter
eligibility requirements nor a vote. Instead, HAVA requires election officials at a polling place to’

" The EAC is the Federal agency charged with the administration of HAVA. While the EAC does not have rulemaking
authority in the area of provisional voting, HAVA does requi}é the Commission to draft guidance to assist states in
their implementation of HAVA’s provisional voting requirements. Although EAC’s administrative interpretations do
not have the force of law associated with legislative rules, the Supreme Court has long held that the interpretations of
agencies charged with the administration of a statute are to be given deferential treatment by Courts when faced with
issues of statutory construction. York v. Secretary of Treasury, 774 F. 2d 417, 419 — 420 (10™ Cir. 1985) (citing
Compensation Commission of Alaska v. Aragon, 329 U.S” 143, 153 — 154 (1963)) See also Christian v. Harris County,
529 U.S. 576 (2000); Edelman v. Lynchburg College, 122 S. Ct. 1145 (2002).

? Moreover, a potential voter determined not to be eligible must be informed of their provisional voting rights per
Section 302(a)(1) of HAVA.
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transmit a provisional ballot (or information associated with the written affirmation) to appropriate
election officials for verification. (Section 302(a)(4) of HAVA). These election officials
ultimately determine the voter’s eligibility based upon information presented to or gathered by it,
in accordance with State law. In this way, the State determines whether any provisional ballot
submitted will be counted as a vote. Id.

In simplest terms, provisional voting represents the right of an individual (whose eligibility
to vote has been challenged), to reserve their right to vote and postpone the voter eligibility
determination to a time when more perfect or complete information may be provided. See
Sandusky County Democratic Party, 387 F.3d at 570 and Florida Democratic Party v. Hood, 342
F.Supp 1073, 1079-1080 (N.D. Fla. 2004). A provisional ballot does not represent a different
way to vote, nor does it serve as a bypass to State laws governing voter eligibility. Rather, it is
designed to prevent an individual from losing his or her right to vote due to the fact that a poll
worker did not have all the information available or needed to accurately assess voter eligibility.
Thus, based upon the plain language of Section 302(a) of HAVA, a challenge to an individual’s
eligibility to vote (such as a challenge based upon identification requirements) cannot serve as a
bar to the receipt of a provisional ballot, because it is the election official’s challenge that triggers
the provisional ballot procedure in the first place. To hold otherwise would defeat the purpose of
provisional voting. In the end, to understand this concept one must understand the differences
between traditional and provisional ballots.

Traditional vs. Provisional Ballots. The nature and procedures associated with a provisional
ballot are wholly distinct from those of a traditional ballot. Because of this fact, the two processes
must be treated differently. While voter identification requirements may serve as a bar to the
casting of a traditional ballot, they may not prevent the submission of a provisional ballot.

First, the nature and purpose of traditional and provisional ballots are essentially different.
The purpose of a traditional ballot is to allow a confirmed, eligible voter to cast a vote. The
purpose of a provisional ballot is to allow individuals whose voter eligibility is challenged to
reserve the right to vote by memorializing both their intent to vote and their proposed vote. This is
evident by the HAVA processes discussed above. The bottom line is that the casting of a proper,
traditional ballot constitutes a vote, while the casting or submission of a provisional ballot does
not. A traditional ballot is cast only after voter eligibility has been determined by the State.
Hence, the moment it is cast, it becomes an individual’s vote. On the other hand, the submission
or casting of a provisional ballot is not a vote. Rather, it is a claim that the potential voter who
submitted it has the right to vote and reserves that right. As the Sixth Circuit Court of Appeals
stated:

[T]he primary purpose of HAVA was to prevent on-the-spot denials of provisional
ballots to voters deemed ineligible to vote by poll workers. Under HAVA, the only
permissible requirement that may be imposed upon a would-be voter before permitting
that voter to cast a provisional ballot is the affirmation contained in [42 U.S.C.]
§15482(a): that the voter is a registered voter in the jurisdiction in which he or she
desires to vote, and that the voter is eligible to vote in an election for federal office.
Sandusky County Democratic Party, 387 F.3d at 574.

This goes to the very heart of provisional voting. If prow)_isional voting is a right triggered by an
election official’s determination that an individual has not met a votér eligibility requirement, how
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can such a requirement also serve as a bar to that right? The concept of provisional voting works
only if the right is always available when the application of voter eligibility requirements is in
question.

Second, consistent with the differences in purpose between traditional and provisional
ballots, the other major distinction between the two lies in the application of voter eligibility
requirements. This difference is primarily one of procedural timing. States have the right to
create voter eligibility requirements and these requirements must be applied to both traditional and
provisional ballots. In casting a traditional ballot, one must meet all eligibility requirements prior
to receiving the ballot. However, in the provisional process, the potential voter has already failed
to meet these preliminary requirements and the application of State law must occur after the ballot
has been received. State voter eligibility requirements should be applied after the provisional
ballot and/or supporting affirmation has been transmitted pursuant to Section 302(a)(3) of HAVA.
Provisional ballots are counted as votes only after election officials have determined that the
individual can meet voter eligibility standards consistent with state law. Again, the purpose of the
process is to allow election officials more time, so that they may have more perfect information
when making a decision about voter eligibility. Provisional ballots are subject to the full effect of
State law regarding the eligibility to vote and the opportunity the law provides provisional voters
to supply additional information. Provisional ballots do not escape state or federal voter
eligibility requirements, those provisional ballots that do not meet State standards will not be
counted.

Provisional Voting Under HAVA Section 303(b). Congress provided an example of how
provisional voting works by applying the right to a specific circumstance. Section 303(b)(2)(B) of
HAVA, entitled Fail-Safe Voting, provides that when a first-time voter who registered by mail is
required by HAVA Section 303(b) to show identification, that person must be given a provisional
ballot if he or she fails to provide such identification at the polling place. This section is
important as it clarifies Congressional intent regarding how provisional voting should function.

The Fail-Safe Voting provision of Section 303(b)(2)(B) grants clear insight into how
provisional voting should be implemented. While Section 303(b) deals with a specific subset of
voters (first-time voters who registered by mail), its application of Section 302(a) supports the
concept that a provisional ballot must be given to a voter who is determined (at the polling place)
not to meet voter identification requirements. A review of the section shows that in the one area
where HAVA set a Federal voter identification requirement Congress made clear that an
individual’s failure to meet this eligibility requirement triggered the statute’s provisional voting
section. Congress saw no difference between an individual’s failure to meet the voter
identification requirements it issued in Section 303(b) and the failure to meet eligibility
requirements which trigger provisional voting under Section 302. Section 303(b) makes it clear
that Congress did not intend voter identification requirements to limit access to provisional voting.
Instead, Congress viewed provisional voting as a right, or more specifically, as a fail-safe. The
EAC strongly believes that HAVA provisions must be interpreted to bring about consistent and
evenly applied results. In this case, if individuals who fail to meet Federal identification standards
have the right to a provisional ballot, so must individuals who fail to meet similar State standards.
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Stricter Eligibility Standards and Provisional Voting. HAVA spemﬁcally provides that States
may create stricter voter eligibility standards than provided in HAVA.® Arizona’s “Proposition
2007 identification requirements are a prime example of this authority. However, the HAVA
authority to create stricter eligibility standards does not grant the state authority to create standards
that bar access to a provisional ballot. To interpret HAVA otherwise (i.e. allowing stricter state
identification standards to bar access to provisional ballots) would render HAVA’s provisional
voting mandate (Section 302) void and meaningless. HAVA cannot be read to grant both (1) the
right to a provisional ballot if an individual’s voting eligibility is challenged by a State and, (2) the
right of that State to deny an individual a provisional ballot if they do not meet voter eligibility
standards. These concepts are mutually exclusive. HAVA cannot be interpreted to allow a State
to create voter eligibility standards that bar the Section 302 right to cast a provisional ballot .
without nullifying the effect and intent of that provision. Any such interpretation of HAVA would
run afoul of both HAVA Section 304 and longstanding principles of statutory construction.

First, HAVA notes in Section 304 that while States may create standards that are stricter
that those established under HAV A, this authority is limited to the extent “such State requirements
are not inconsistent with the Federal requirements under [HAVA].” Clearly, provisional voting is
a requirement under HAVA. Section 302(a) notes that qualified individuals “shall be permitted to
cast a provisional ballot.” (Emphasis added). In this way, States may not create standards that are
inconsistent or interfere with the provisional voting mandate.

Furthermore, long established principles of statutory construction further prohibit an
interpretation of HAVA that would render any of its provisions meaningless. It is "“a cardinal
principle of statutory construction' that ‘a statute ought, upon the whole, to be so construed that, if
it can be prevented, no clause, sentence, or word shall be superfluous, void, or insignificant.’
TRW Inc. v. Andrews, 534 U.S. 19, 31, 122 §.Ct. 441, 151 L.Ed.2d 339 (2001), (quoting Duncan Duncan
v. Walker, 533 U.S. 167, 174, 121 S.Ct. 2120, 150 L. Ed 2d 251 (2001)).

A Stricter Provisional Voting Standard. As discussed above, States’ have the right to impose
stricter requirements than those laid out in HAVA. The EAC has already made it clear, above,
that a stricter voter eligibility requirement cannot be read to bar an individual’s right to a
provisional ballot. However, could a stricter requirement regarding provisional voting serve to
limit access to such ballots? No. A stricter State requirement for provisional voting would be a
standard that enhances a person’s access to a provisional ballot. As the Sixth Circuit noted,
“HAVA is quintessentially about being able to cast a provisional ballot.” Sandusky County
Democratic Party, 387 F.3d at 576. “HAVA'’s requirements ‘are minimum requirements’
permitting deviation from its provisions provided that such deviation is ‘more strict than the
requirements established under’ HAVA (in terms of encouraging provisional voting)....” 1d.,
(quoting 42 U.S.C. §15484, emphasis added). Thus, in terms of provisional voting, a stricter
standard is one that serves to further encourage provmonal voting. When passing laws affecting
provisional voting, States must ensure that their provisions are consistent with HAVA or
otherwise serve to further an individual’s access to a provisional ballot. EAC concludes that any

policy asserting that States may pass laws limiting access to provisional ballots conflicts with
HAVA.

*See 42 U.S.C. §§15485 — 15485, entitled Minimum Requirements and Methods of Implementation Left to Dtscretzon
of State, respectively.

02399°



Conclusion. A state may not impose an identification requirement that would limit a potential
voter’s access to and submission of a provisional ballot. However, such requirements (when
coupled with a state’s provisional ballot procedures) may prevent a provisional ballot from being
counted.

Gracia Hillman Paul DeGregario
Chair Vice Chairman
Ray Martinez III Donetta Davidson
Commissioner Commissioner
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U.S. Election Assistance Commission
1225 New York Ave. - Suite 1100
Washington, DC 20005

On September 13, 2005 the U.S.. Election Assistance Commission issued an advisory (2005-006)
and, after consideration of the matter EAC concluded that Section 302 of HAVA creates a voter
right. Specifically, the section creates the right for a potential voter to utilize a provisional ballot
in the event his or her name does not appear on the registration list or the voter’s eligibility is
challenged by an election official. While States may create voter identification standards that
exceed those laid out in HAVA and effect whether a provisional ballot is counted, States may not
take action that limits a voter’s right to receive and submit a provisional ballot.

The right to cast a provisional ballot is created in Section 302 of HAVA. Pursuant to HAVA,
when an individual declares that he or she is a registered and eligible voter in a federal election,
that individual “shall be permitted to cast a provisional ballot” if (1) their name does not appear on
the official list of eligible voters or (2) “an election official asserts that the individual is not
eligible to vote.” (Section 302(a)). This right to receive a provisional ballot is contingent upon
only one thing (per Section 302(a)(2)), the individual’s execution of a written affirmation that he
or she is both a registered and eligible voter for the election at issue.'

In simplest terms, provisional voting represents the right of an individual (whose eligibility to vote
has been challenged), to reserve their right to vote and postpone the voter eligibility determination
to a time when more perfect or complete information may be provided. A provisional ballot does
not represent a different way to vote, nor does it serve as a bypass to State laws governing voter
eligibility. Rather, it is designed to prevent an individual from losing his or her right to vote due
to the fact that a poll worker did not have all the information available or needed to accurately
assess voter eligibility. Thus, based upon the plain language of Section 302(a) of HAVA, a
challenge to an individual’s eligibility to vote (such as a challenge based upon identification
requirements) cannot serve as a bar to the receipt of a provisional ballot, because it is the election
official’s challenge that triggers the provisional ballot procedure in the first place. To hold
otherwise would defeat the purpose of provisional voting. In the end, to understand this concept
one must understand the differences between traditional and provisional ballots.

The nature and procedures associated with a provisional ballot are wholly distinct from those of a
traditional ballot. Because of this fact, the two processes must be treated differently. While voter
identification requirements may serve as a bar to the casting of a traditional ballot, they may not
prevent the submission of a provisional ballot.

First, the nature and purpose of traditional and provisional ballots are essentially different.
The purpose of a traditional ballot is to allow a confirmed, eligible voter to cast a vote. The
purpose of a provisional ballot is to allow individuals whose voter eligibility is challenged to
reserve the right to vote by memorializing both their intent to vote and their proposed vote. This is

! Moreover, a potential voter determined not to be eligible must be informed of their provisional voting rights per
Section 302(a)(1) of HAVA.
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evident by the HAVA processes discussed above. The bottom line is that the casting of a proper,
traditional ballot constitutes a vote, while the casting or submission of a provisional ballot does
not. A traditional ballot is cast only after voter eligibility has been determined by the State.
Hence, the moment it is cast, it becomes an individual’s vote. On the other hand, the submission
or casting of a provisional ballot is not a vote. Rather, it is a claim that the potential voter who
submitted it has the right to vote and reserves that right.

This goes to the very heart of provisional voting. If provisional voting is a right triggered by an
election official’s determination that an individual has not met a voter eligibility requirement, how
can such a requirement also serve as a bar to that right? The concept of provisional voting works
only if the right is always available when the application of voter eligibility requirements is in
question.

Section 303(b)(2)(B) of HAVA, entitled Fail-Safe Voting, provides that when a first-time voter
who registered by mail is required by HAVA Section 303(b) to show identification, that person
must be given a provisional ballot if he or she fails to provide such identification at the polling
place. This section is important as it clarifies Congressional intent regarding how provisional
voting should function.

The Fail-Safe Voting provision of Section 303(b)(2)(B) grants clear insight into how provisional
voting should be implemented. While Section 303(b) deals with a specific subset of voters (first-
time voters who registered by mail), its application of Section 302(a) supports the concept that a
provisional ballot must be given to a voter who is determined (at the polling place) not to meet
voter identification requirements. Congress saw no difference between an individual’s failure to
meet the voter identification requirements it issued in Section 303(b) and the failure to meet
eligibility requirements which trigger provisional voting under Section 302. Section 303(b) makes
it clear that Congress did not intend voter identification requirements to limit access to provisional
voting. Instead, Congress viewed provisional voting as a right, or more specifically, as a fail-safe.
The EAC strongly believes that HAV A provisions must be interpreted to bring about consistent
and evenly applied results. In this case, if individuals who fail to meet Federal identification
standards have the right to a provisional ballot, so must individuals who fail to meet similar State
standards.

First, HAVA notes in Section 304 that while States may create standards that are stricter that those
established under HAV A, this authority is limited to the extent “such State requirements are not
inconsistent with the Federal requirements under [HAVA].” Clearly, provisional voting is a
requirement under HAVA. Section 302(a) notes that qualified individuals “shall be permitted to
cast a provisional ballot.” (Emphasis added). In this way, States may not create standards that are
inconsistent or interfere with the provisional voting mandate.’

States’ have the right to impose stricter requirements than those laid out in HAVA. The EAC has
already made it clear, above, that a stricter voter eligibility requirement cannot be read to bar an
individual’s right to a provisional ballot. However, could a stricter requirement regarding
provisional voting serve to limit access to such ballots? No. A stricter State requirement for
provisional voting would be a standard that enhances a person’s access to a provisional ballot.

A state may not impose an identification requirement that would limit a potential voter’s access to
and submission of a provisional ballot. However, such requirements (when coupled with a state’s
provisional ballot procedures) may prevent a provisional ballot from being counted.
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BACKGROUND

On September 13, 2005 the U.S. Election Assistance Commission issued an advisory (2005-006)
and; after consideration of the matter, EAC concluded that Section 302 of HAVA creates a voter
right. Specifically, the section creates the right for a potential voter to utilize a provisional ballot in
the event his or her name does not appear on the registration list or the voter’s eligibility is
challenged by an election official. While States may create voter identification standards that exceed
those laid out in HAVA and effect whether a provisional ballot is counted, States may not take
action that limits a voter’s right to receive and submit a provisional ballot.

The right to cast a provisional ballot is created in Section 302 of HAVA. Pursuant to HAVA, when
an individual declares that he or she is a registered and eligible voter in a federal election, that
individual “shall be permitted to cast a provisional ballot” if (1) their name does not appear on the
official list of eligible voters or (2) “an election official asserts that the individual is not eligible to
vote.” (Section 302(a)). This right to receive a provisional ballot is contingent upon only one thing
(per Section 302(a)(2)), the individual’s execution of a written affirmation that he or she is both a
registered and eligible voter for the election at issue.'

In simplest terms, provisional voting represents the right of an individual (whose eligibility to vote
has been challenged), to reserve his or her right to vote and postpone the voter eligibility
determination to a time when more perfect or complete information may be provided. A provisional
ballot does not represent a different way to vote, nor does it serve as a bypass to State laws
governing voter eligibility. Rather, it is designed to prevent an individual from losing his or her
right to vote due to the fact that a poll worker did not have all the information available or needed to
accurately assess voter eligibility. Thus, based upon the plain language of Section 302(a) of HAVA,
a challenge to an individual’s eligibility to vote (such as a challenge based upon identification
requirements) cannot serve as a bar to the receipt of a provisional ballot, because it is the election
official’s challenge that triggers the provisional ballot procedure in the first place. To hold
otherwise would defeat the purpose of provisional voting. In the end, to understand this concept one
must understand the differences between traditional and provisional ballots.

The nature and procedures associated with a provisional ballot are wholly distinct from those of a
traditional ballot. Because of this fact, the two processes must be treated differently. While voter
identification requirements may serve as a bar to the casting of a traditional ballot, they may not
prevent the submission of a provisional ballot. ’

First, the nature and purpose of traditional and provisional ballots are essentially different. The
purpose of a traditional ballot is to allow a confirmed, eligible voter to cast a vote. The purpose of a
provisional ballot is to allow individuals whose voter eligibility is challenged to reserve the right to
vote by memorializing both their intent to vote and their proposed vote. This is evident by the
HAVA processes discussed above. The bottom line is that the casting of a proper, traditional ballot
constitutes a vote, while the casting or submission of a provisional ballot does not. A traditional
ballot is cast only after voter eligibility has been determined by the State. Hence, the moment it is
cast, it becomes an individual’s vote. On the other hand, the submission or casting of a provisional
ballot is not a vote. Rather, it is a claim that the potential voter who submitted it has the right to vote
and reserves that right.
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This goes to the very heart of provisional voting. If provisional voting is a right triggered by an
election official’s determination that an individual has not met a voter eligibility requirement, how
can such a requirement also serve as a bar to that right? The concept of provisional voting works
only if the right is always available when the application of voter eligibility requirements is in
question.

Section 303(b)(2)(B) of HAVA, entitled Fail-Safe Voting, provides that when a first-time voter who
registered by mail is required by HAVA Section 303(b) to show identification, that person must be
given a provisional ballot if he or she fails to provide such identification at the polling place. This
section is important as it clarifies Congressional intent regarding how provisional voting should
function.

The Fail-Safe Voting provision of Section 303(b)(2)(B) grants clear insight into how provisional
voting should be implemented. While Section 303(b) deals with a specific subset of voters (first-
time voters who registered by mail), its application of Section 302(a) supports the concept that a
provisional ballot must be given to a voter who is determined (at the polling place) not to meet voter
identification requirements. Congress saw no difference between an individual’s failure to meet the
voter identification requirements it issued in Section 303(b) and the failure to meet eligibility
requirements which trigger provisional voting under Section 302. Section 303(b) makes it clear that
Congress did not intend voter identification requirements to limit access to provisional voting.
Instead, Congress viewed provisional voting as a right, or more specifically, as a fail-safe. The EAC
strongly believes that HAVA provisions must be interpreted to bring about consistent and evenly
applied results. In this case, if individuals who fail to meet Federal identification standards have the
right to a provisional ballot, so must individuals who fail to meet similar State standards.

HAV A notes in Section 304 that while States may create standards that are stricter that those
established under HAVA, this authority is limited to the extent “such State requirements are not
inconsistent with the Federal requirements under [HAVA].” Clearly, provisional voting is a
requirement under HAVA. Section 302(a) notes that qualified individuals “shall be permitted to
cast a provisional ballot.” (Emphasis added). In this way, States may not create standards that are
inconsistent or interfere with the provisional voting mandate.

States” have the right to impose stricter requirements than those laid out in HAVA. The EAC has
made it clear, that a stricter voter eligibility requirement cannot be read to bar an individual’s right to
a provisional ballot. However, could a stricter requirement regarding provisional voting serve to
limit access to such ballots? No. A stricter State requirement for provisional voting would be a
standard that enhances a person’s access to a provisional ballot. A state may not impose an
identification requirement that would limit a potential voter’s access to and submission of a
provisional ballot. However, such requirements (when coupled with a state’s provisional ballot
procedures) may prevent a provisional ballot from being counted.
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OVERVIEW OF RECOMMENDATIONS FOR SUCCESSFUL PRACTICES

The wide variation in the implementation of provisional voting among and particularly within
states suggests that EAC can help states strengthen their processes. Research-based
recommendations for best, or at least better, practices based on the experience gained in the 2004
election can be useful in states' efforts to achieve greater consistency in the administration of

provisional voting.

Self-evaluation of Provisional Voting -4 Key Questions

The first step to achieving greater consistency within each state is to think about provisional
voting systematically. As legislators, election officials, and citizens in the states prepare for
the 2006 election, they should ask themselves these questions about their provisional voting

systems.

1. Does the provisional voting system distribute, collect, record, and tally provisional ballots
with sufficient accuracy to be seen as procedurally legitimate by both supporters and
opponents of the winning candidate? Does the tally include all votes cast by properly
registered voters who correctly completed the steps required?

2. Is the provisional voting system sufficiently robust to perform well under the pressure of
a close election when ballot evaluation will be under scrutiny and litigation looms?

3. Do the procedural requirements of the system permit cost-efficient operation? Are the
administrative demands of the system reasonably related to the staff and other resource
requirements available?

4. How great is the variation in the use of provisional voting in counties or equivalent levels of
voting jurisdiction within the state? Is the variation great enough to cause concern that the
system may not be administered uniformly across the state?

If the answers to these questions leave room for doubt about the effectiveness of the system or
some of its parts, the EAC's recommendation of sound practices should provide the starting point
for a state's effort to improve its provisional voting system.

SUMMARY OF RECOMMENDATIONS FOR Sound PRACTICES

State efforts to improve the provisional voting process have been underway since the 2004
election. By recommending best practices, the EAC will offer informed advice while

respecting diversity among the states.

Take a Qualitv-improvement approach
Defining what constitutes a successful provisional voting system is difficult. Defining quality
requires a broad perspective about how well the system works, how open it is to error recognition
and correction, and how well provisional voting processes are connected to the registration and
voter identification regimes. A first step is for states to recognize that improving quality begins
with seeing the provisional voting process as a system and taking a systems approach to regular
evaluation through standardized metrics with explicit goals for performance. EAC can facilitate
action by the states by recommending as a best practice that:

» Each state collect data systematically on the provisional voting process to permit evaluation
of its voting system and assess changes from one election to the next. The data collected
should include: provisional votes cast and counted by county; reasons why provisional
ballots were not counted, measures of variance among jurisdictions, and time required to

evaluate ballots by jurisdiction

Empbhasize the importance of claritv
Above all else, the EAC should emphasize the importance of clarity in the rules by which each state . .
governs provisional voting. As state legislators and election officials prepare for the 2006 election, 0235 66
answers to the questions listed in the recommendations section of this report could be helpful.

Among those questions are:
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BACKGROUND

On September 13, 2005 the U.S. Election Assistance Commission issued an advisory (2005-006)
and, after consideration of the matter, EAC concluded that Section 302 of HAVA creates a voter
right. Specifically, the section creates the right for a potential voter to utilize a provisional ballot in
the event his or her name does not appear on the registration list or the voter’s eligibility is
challenged by an election official. While States may create voter identification standards that exceed
those laid out in HAVA and effect whether a provisional ballot is counted, States may not take
action that limits a voter’s right to receive and submit a provisional ballot.

The right to cast a provisional ballot is created in Section 302 of HAVA. Pursuant to HAVA, when
an individual declares that he or she is a registered and eligible voter in a federal election, that
individual “shall be permitted to cast a provisional ballot” if (1) their name does not appear on the
official list of eligible voters or (2) “an election official asserts that the individual is not eligible to
vote.” (Section 302(a)). This right to receive a provisional ballot is contingent upon only one thing
(per Section 302(a)(2)), the individual’s execution of a written affirmation that he or she is both a
registered and eligible voter for the election at issue.'

In simplest terms, provisional voting represents the right of an individual (whose eligibility to vote
has been challenged), to reserve his or her right to vote and postpone the voter eligibility
determination to a time when more perfect or complete information may be provided. A provisional
ballot does not represent a different way to vote, nor does it serve as a bypass to State laws
governing voter eligibility. Rather, it is designed to prevent an individual from losing his or her
right to vote due to the fact that a poll worker did not have all the information available or needed to
accurately assess voter eligibility. Thus, based upon the plain language of Section 302(a) of HAVA,
a challenge to an individual’s eligibility to vote (such as a challenge based upon identification
requirements) cannot serve as a bar to the receipt of a provisional ballot, because it is the election
official’s challenge that triggers the provisional ballot procedure in the first place. To hold
otherwise would defeat the purpose of provisional voting. In the end, to understand this concept one
must understand the differences between traditional and provisional ballots.

The nature and procedures associated with a provisional ballot are wholly distinct from those of a
traditional ballot. Because of this fact, the two processes must be treated differently. While voter
identification requirements may serve as a bar to the casting of a traditional ballot, they may not
prevent the submission of a provisional ballot.

First, the nature and purpose of traditional and provisional ballots are essentially different. The
purpose of a traditional ballot is to allow a confirmed, eligible voter to cast a vote. The purpose of a
provisional ballot is to allow individuals whose voter eligibility is challenged to reserve the right to
vote by memorializing both their intent to vote and their proposed vote. This is evident by the
HAVA processes discussed above. The bottom line is that the casting of a proper, traditional ballot
constitutes a vote, while the casting or submission of a provisional ballot does not. A traditional
ballot is cast only after voter eligibility has been determined by the State. Hence, the moment it is
cast, it becomes an individual’s vote. On the other hand, the submission or casting of a provisional
ballot is not a vote. Rather, it is a claim that the potential voter who submitted it has the right to vote
and reserves that right.
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This goes to the very heart of provisional voting. If provisional voting is a right triggered by an
election official’s determination that an individual has not met a voter eligibility requirement, how
can such a requirement also serve as a bar to that right? The concept of provisional voting works
only if the right is always available when the application of voter eligibility requirements is in
question.

Section 303(b)(2)(B) of HAVA, entitled Fail-Safe Voting, provides that when a first-time voter who
registered by mail is required by HAVA Section 303(b) to show identification, that person must be
given a provisional ballot if he or she fails to provide such identification at the polling place. This
section is important as it clarifies Congressional intent regarding how provisional voting should
function. '

The Fail-Safe Voting provision of Section 303(b)(2)(B) grants clear insight into how provisional
voting should be implemented. While Section 303(b) deals with a specific subset of voters (first-
time voters who registered by mail), its application of Section 302(a) supports the concept that a
provisional ballot must be given to a voter who is determined (at the polling place) not to meet voter
identification requirements. Congress saw no difference between an individual’s failure to meet the
voter identification requirements it issued in Section 303(b) and the failure to meet eligibility
requirements which trigger provisi