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had an imbnidating effect on
votive, end (3) that at leant on
one occasion they harassed a
voter. An AtricmrAmerican
nun approached sheriff's
deputies after they left the
ecana of a burglary
cornplah ing that he was not
allowed to vote.

observations. learned two days after the
election that the some
men who had approached
the deputies on Eledlon
Day returned to the
polling place and
successluly voted. A poll
worker observed the
presence of the sheriff's
cars around the same
tkre they were
responding to the
burglary, end observed
thet no voter had been
deterred from voting due
to the police activity.

allegations raised.

3.11 was alleged that the The Voting Section The Voting Section The Voting Section
design of the butterfly ballot in opened a matter related to detemdned that there was concluded that
Palm Beach County, Florida, this issue end reviewed no base for asserting because it had no
violated federal voting rights federal law for which the federal jurisdiction. jurisdiction
laws. Section had enforcement concerning the

authority to determine if matter, no further
any actionwas action was
appropriate. warranted. In

addition, according
to the Voting
Section, the new
Florida election
reform law should
help to atlaniate
bully bald design
by providing tar
greater oversight of
taller design.

4. Four state troopers with the The Voting Section The Voting Section's The Voting Section
Florida Depenmeot of opened a matter to investigation revealed closed the matter
Highway Salary and Motor investigate this issue and that the Florida Highway because there was
Vehicles ran a drivers license asked the Florida State Patrol had set up a traffic no evidence of
checkpoint on Election Day Office of the Attorney check stop close toe Intimidation or raclet
2000 In Leon County, Florida. General about the poling place (about a Intent to affect or
This checkpoint was located checkpoint In Leon mile away) located in a intimidate voters.
near (about a stile from) a County. A Voting Section predominancy African-
voting precinct. Another attorney also spoke with American neighborhood.
checkpoint was hell in Bay an African-American voter The Voting Section
and Fncambia Counties. who was stopped at one of Investigation also
According to a highway patrol the driver's Ilene indicated that the
official, this checkpoint was checkpoints. troopers traffic stop plan
not located near a voting had not been pre-
precind, approved by their

commander, as is the
standard procedure.
Further investigation
revealed that the traffic
checkpoint was in effect
for about 3 hours, end a
higher nunbar 01 white
driers were stopped than
African-Amen®n drivers.
According the Voting
Section, an Afrioan-
Americen voter who was
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stopped was treated
courteously and
proceeded to vote without
incident.

5. A U.S. Representative A Voting Section attorney The Voting Section The county
raised cancem t regarding met with the following in ettornay'a analysis of the implemented the
long voting delays in Georgia to address these documents that DeKab following changes
predonmraraly African- concerns: (1)the DeKalb County provided revealed for the March 2001
American precincts in DeKab County Elections that rrrost of the county's election: (1)
County. Georgia during the Supervisor, (2) the polling places that stayed increased the
Nwember2000 election. It Chairmen of the DeKab open past closing time number of voting
was alleged that there were County Elections Board, were located it majority machines. (2)
no corresponding delays in (3) the Gwinnett County AfricemA vworwn assigned additional
majority white precincts. In Elections Supervisor, (4) precincts. The polls' poll workers end
one predominantly African- the president of the to,lended hours almost managers, (3)
American precinct, several DeKalb County NAACP, uniformly resulted from assigned at least 10
hundred voters apparently left (5) the Assistant DeKalb there being large additional stag
the precinct without voting County Attorney, and (8) numbers of people in line members to answer
after waiting in fine for several one of the representative's as well as Insuniciem telephones at the
hwre. In districts with a staff members. Tire Voting numbers of poll workers Elactims
majority of white residema. Section attorney received and voting machines. The Department and
voting Ones apparently moved and reviewed documents attorney also determined Installed 10 mare
quickly with some people from both counties' that there had been no telephone lines, and
being able to vote in less than elections departments unequal division of (4) gave the
15 minutes. In addition, two regarding the November electoral resources Elections
people complained about 2000 election, between majority wrote Department and
possible voting irregularities and majority African- area managers cell
during a March 2001 election. The Voting Section American precincts. phones in case

attorney requested regular telephone
additional documents from According In lines were busy. The
the Assistant DeKalb investigations of the Voting Section
County Attorney and Nweodmer 2000 election determined bole
DaKalb County Elections by the county's elections dramatic
Supervisor to determine if departmera, the area improvement
there was an unequal manager and his resulted from these
division of resources assistants at the main remedial actions
among Mrican-American precinct of concern failed and, as a result,
and white districts. These to content the precinct closed the matter.
documents outlined the off eboot the long fines
budget for expenses and insufficient voting
related to the elections machines. The former
from 1998 through 2000. area manager also
The Voting Section denied the poll workers'
attorney also spoke with requests for additional
the president of the voting machines, stating
DeKalb County NAACP none were evadable.
end the U.S. Attorney for The president of the
the Northern District of DeKab County NAACP,
Georgia. staff in the office of the

U.S. Attorney for the
The Voting Section Northern District of
attorney spoke with the Georgia, and the OaKam
two persons alleging fraud County Elections
during the March 2001 Supervisor did not receive
election, complaints related to

Election Day in DeKalb
County.

With respect to the March
2001 allegations, the
Voting Section attorney
noted that the two
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persons could not identity
the precincts whore
alleged Irregularities
occurred, end Chet they
did rat have allegations
of racial Intimidation or
vote suppression. The
Voting Section attorney
deterrry i d that their
conplalnts seemed to
concern Georgia state
low, suggested that they
explore their state law
remediae, suggested that
they contact the county
elections department and
the office of Georgos
Secretary of State, and
asked them to keep the
Voting Section attorney
informed of
developments.

6. The Voting Section The Voting Section spoke The Voting Section's The Voting Section
received information that with staff in the Georgia investigation	 waled closed the matter in
people in Gwinnea County, Attorney Genemts office that the problem likely Allot 2002 mushy
Georgia who had registered to and the Georgia OPS and erase from the DPS because the state
vote via the Georgia DMV, a voter who raised papedeas system to had created a new
Department of Public Safety the allegations, and the obtain and renews agency, the
(DPS) were not on the voter Deputy Director of driver's license. The Department of Motor
registration rolls and were not Elections in the Secretary proceea eeerrred to result Vehicle Safety, to
allowed to vet a. DPS operated 01 State's Office. The in people believing they which responsibility
vehkAe registrelion arias in Voting Section nnnitored had been registered to for voter registration
Georgia. Subsequently DPS the transition of NVRA vote when they had not. A was in the process
began the process of reaponaibdities from DPS person who indicated the of being transtioned.
transkbning National Voter to the new DMV from Apra intention to register to The Voting Section
Registration Act (NVRA) 2001 to April 2002. vote did not receive any determined this
responsibilities to the state's confirmation at the time of eyetem would
newly created Department of the transaction. remedy the problem.
Motor Vehicles (DMV). It was
alleged that voters were The Voting Section's
turned away from the polls investigation revealed
and were not offered that since DPS
provisional ballots. Some inplememed a paperless
voters were told to go to the system in 1990, the
county registration office, bur percentage of those who
officials there told them they registered to vote at DPS
were nor allowed to vote. shed when they applied or

renewed their licensee
had dropped almost every
year. There was also
evidence that DPS
officials knew of concerns
regarding the agency's
paperlesa registration
system Icorn its

lememation.
7. DOJ. on behalf at the Following an investigation, The Voting Section The convert order
United States, alleged that the OOJ filed a complaint with alleged that the elate was gives coon
St. Lauds Board of Erection the U.S. District Court in in violation of NVRA and jurisdiction over the
Conarissiomrs' (referred to the Eastern District of filed a complaint. proceeding until
hereaher as the Board) Missouri on August 14, January 31, 2005.
placement of el role voters on 2002. On the same date, The consent order
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inactive status, when DOJ entered imo a requires the Board
cor biped with election-day consent order with the city to initiate
procedures That inactive voters of St. Louis. procedures to
were required to follow to remedy the
restore their active voter problems that
status and vote during the occurred during the
November 2000 and March November 2000
2001 elections. constituted a election, such es
rep oval of those voters from irnproved methods
the voter registration rolls in of notifying voters
violation of Section 801 who are rncved to
NVRA. As of the November an inactive status,
2000 general election, mote improved methods
than 54.000 registered voters of canvassing, and
in St. Louis had been irtproved resources
designated as inactive and to process eligible
excluded from the lists of voters not included
eligible voters following a on the rolls on
series of mail cenvaseee that Election Day. This
the Board conducted 01 00 relief inctoded
voter registration rolls. These requiring that every
mail canvasses did not include polling piece hove e
the notices required by complete fist of
Section e(d)(2) of NVRA The registered voters,
Board did nor make an eflon including inactive
to notify Inactive voters that voter., and a polling
that registration status had place locator to
changed. that their narres assist voters in
would not appear on the voter finding their correct
registration fists, or that they precincts.
would lace mote
edrrdnistretive efforts on rho consent decree
election day before being is valid until January
pertrutted to vote. 31, 2005. The case

remains open to
Asa result, certain eligible, but ncnitor
inactive voters, were not able implementation of
to vote in the November 2000 the consent order.
general election and March
2001 nwrtidpal primary
election due to the lack of an
adequate infrastructure (i.e.,
insufficient phone lines,
working telephones, and staff)
in piece to enable voters to
complete the verification
procedures required by the
Board on election day. For the
November 2000 election, over
300 eligibb Inactive voters
were able to obtain
authorization to vote after
going to the Boards
headquarters as instructed by
the election judges.
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Eleetion-Related Closed Metter. and Ones Caen. InafatM during ColeM.. Veer seal
No. MatedCaee Jurisdiction Date matter initiated DJ No.

1 Matte, Florida March 2001 Yea
2 Maher Florida June 2001 Yes
3 Matter Florida Jane 2200t Yes
4 Mater Florida Au ust 2001 No'
5 Matter Broward County. Fonda Octof»r2001 Yes
8 Matte, M®mi-Dade County, Florida June 2001 • Yea
7 Matter Miani-0ade County, Florida lone 2001 Yes
8 Matter (election

nwnitorin
New York, New York July 2001 Yes

9 Matter Georgetown County, South
Carolina

April 2001 Yes

10 Matter Sea raves Texas July 2001 Yes
11 Case Miami-Dade County, Florida March 2001 (case Wed in June

2002)'
Yes

12 Case Orange County, Florida June 2001 (case filed in June
2002)'

Yes

13 Case Osceola County, Florida June 2001 (case filed in June
2002)'

Yes

to Case Barks County, Pennsylvania March 2001 (case filed in
February2003)

Yes

15 Case Tennessee April2001 (case filed in
Se mbar 2002)

Yes

Each of these Florida matters was Irritated in the period shortly after the November 2000 election—,.a., in
Novenber or Decenber 2000—and was reported under the general DJ nunber for Florida discussed previously
(see note a under the sumrrery table for November and Decernber 2000 and note c below). The above dates are
the dates they received individual DJ numbers.

` For the matters that the Voting Section m@iated in Florida after the 2000 election, the Voting Section muialy
used a general DJ number for at womb on investigation end Inquiries rotated to the Florida election. This nurrber
was opened in November 2000. Subsequendy, the Voting Section assigned separate DJ numbers for individual
matters. The 2000 nrehere in Florida end Hillsborough County, Florida, were inadvertently not given an individual
DJ number.
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Surraeeay of Election-Related
Dsaeription based on
Voting Section
Irdormetion

Closed Madera and I
Voting Section's
actions taken to

sddreaa allegation

no Casas Initiated	 ci
Voting Section's
aceweamact of

all	 ions

Calendar Year 7D01
Disposition by Voting

Section

1. There were allegations The Voting Section's The Voting Section The Voting Section closed
made by students at investigation consisted determined that the the matter because h
Florida ASM University of phone interviews with problems were likely locked moM based on the
(FAMU) in Tallahassee Bethune-Cookman attributable to voter evidence gathered during
(Leon County), Florida, students. oncenpus confusion, not racist the investigation.
and Bethurw-Cookman interviews of FAMU animosity. The Voting
College hi Daytona Beach, students and student Section noted that the
Florida, regarding govemmerd leaders, incidsrrte of the three
discriminatory treatment of and a review of FAMU students who
African-American students staternenta taken by a nuounaslsfly voted were
in the rngisbetion process representative of the isolated incidema, and
or at the polls. Feat-tine Service Employees since each student
voters, apparently International Union legal ullimately voted, the
unfamiliar with the depenment working in problems they suggested
regishation process, had association with the did not suggest a pehern
greater difficulty NAACP. of ImifNtlatlon or
registering to vote. Older attemped vote denial.
students did not seem to A Voting Section
have such d'dfxWty. attorney interviewed The Voting Section

three students on concluded that most of
FAMU's campus who the allegations were likely
claimed to experience to have been the resuh of
diIticuhy voting, but students not being
were able to vote. The familiar with the voting
Voting Section attorney process. Many students
leh his contact had registered at their
information with permanent hone
FAMU's student addresses and did not
government association understand they had to
for any individuals who reregister In Leon
wanted to give County. The Voting
statements regarding Section found that voter
voting problem but inexperience and
could not meet with the confusion were to blame
attorney. at Bettwne-Cookman, not

any pattern of
The Voting Section discriminatory beatment
attorney attempted to
contact all ten etudems
from Bethune-
Cookman, but was only
able to speak with
three. The attorney sent
letters to the remaining
students but never
received responses to
the letters.

The Voting traction
attorney followed up
with his contacts at
FAMU, but the Voting
Section did not receive
any response from
students to he efforts to
conduct fun her
inquiries. The student

vemmem associatbn
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Description based on
Voting Section
Information

Voting Section's
actions tekan to

address allegation

Voting Section's
aeseaemem of

allegations

Disposition by Voting
Section

nine posted and
distributed flyers and
sent out internet nohcee
with the attorney's
contact irdorrrmuon.
Neither the attorney nor
the student association
at FAMU received
addition l allegations of
voting irr	 ulardies.

2. Beginning in 1999, The Voting Section The evidence gathered The Voting Section closed
under Florida state law, reviewed testimony by the Voting Section the nailer in April 2002.
the state contracted with a from Florida election showed that the matching The closing memo noted
firm to compare names of officials and at the elate level was cat that the new statute
registered voters with representatives of the up in a way that it appears to require no

antes of convicted felons company that conplled captured names that additional procedures for
who under Florida law the database and were fees than definite accurate name matching
were disqualified from obtained information on marches. The Voting compared to the old law. h
voting. The state, elections how the lists of felons' Section also learned that also noted that the now
division sent lists of felon names were matched to after receiving the state- statute appeared to codrty
names for each of voter registration lets. generated fist, counties' a procedure used by many
Florida's 87 counties to The Voting Section also actions varied. For counties under prior law
election officials in those did extensive additional example, some counties where voters whose
counties for investigation investigation to refused to use the list names are matched by the
and purging. The Voting determine whether the because they perceived it state must altirnotively
Section was concerned method in which Florida to contain many errors, prove their eligibility to
that county end state compiled a list of lain Other counties sent avoid removal.
actions with regards to the and how they purged letters 10 011 the people on
purging process rr®y have these felons violated the state's list teeing them However, the Voting
been flawed and any of the statutes that their names were Section closing memo also
impermissible order unforced by the Voting matched to those of noted that the new voter
NVRA. The Voting Section Section. disqualified felons, and purge procedures (which
questioned whether they would be required to included the assurances
eligible voters had been In addition, the Voting show their eligibility to made by the Attorney
inadvertently removed Section reviewed vote or be removed from General of Florida to
from Honorer rolls. Florida's 2001 election the rolls. The Voting protect voters Irom

reform law pursuant to Section determined that erroneous purging) had
Section 5 of the Voting evidence gathered for this been predeared on March
Rights Act. This review natter was inconclusive, 28.2002. It further stated
included provisions of but showed there was a that the Florida felon
the new law related to pasaibifity that voters purge statute in effect at
the voter purge could have been removed the dew of the 2000
procedures that wars in violation of federal law, election no longer existed
the subject of the and that any leigohon
investigation. With respect to the against a based on how

Section 5 review of the that law was implemented
2001 election reform law, would be moot. Based on
this law was precleared these two factors, the
on March 28, 2002 after reenter was closed.
careful review. The ammo also stated that
Preclearance ores the Voting Section may

greeted only oiler open anew investigation
recehiog explicit depending on any
assurances from the intoenetion received
Attorney General of regarding the operation of
Florida describing how the new statute and
the law would be related regulations.
Implemented with respect
to voter purge lists Finally, the closing memo
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Description based on Voting Section's Voting Sections Disposition by Voting
Voting Section notions token to essseamem of Section
imormaltoe addreae all	 ion dl	 efiona

generated by the state Wao made note of pending
pursuant to the new state litigation In the case of
law. These assurances NAACP v. Nerds, which
included (t) a statement Included allegations that
that there would not be a the voter purge list used in
presunption In favor of 2000 violated the NVRA.
the accuracy of the Subsequent to the April
stormed. database, end 2002 dosing d this
any presumption would matter. a se tlernent was
be in lavor of the voter rosoherti in this case which
and (2) the appearance of required new procedures
a voter's name on any for how the state was to
voter purge list of corrplele its voter purge
potentially ineligible lists m the future. This
voters generated by the change m voter purging
state would not by itself procedures was
confirm a vole?. predeered under Section
Inelgttity, end that the 5 of the Voting Rights Act
burden of determining in 2003.
inelginifay was on county
supervisors o1 ,talons,
a burden which must
meet the highest degree
of proof. These
assurooces were
specifically noted when
preclearance was issued
by the Voting Section.

3. A newspaper ai0ale A Voting Section The investigation found The Voting Section closed
provided to DOJ by a attorney analyzed rates that Ronda counties with this matter because h
member of the U.S. of ballot spoilage in optical scan machines found no evidence
Senate provided counties that had that activated the indicating a violation o1
information that officials in disabled the spoilage spoilage detection federal low. Moreover,
several Florida counties detection function in technology had lower election reform legislation
disabled a feature in their optical seen rates of ballot spoilage snacled 'n Florida in May
optical lean voting machines and than counties that did not of 2001 requires all
machines used during the compared those rates to have or did not use the counties to acquire voting
November 2000 election those of ballot spoilage technology. Some machines with precinct-
to detect ballots spoiled by in counties that had not counties that had this booed spoilage detection
over-voting and allow disabled this function. detection feature disabled technology by September
raters to correct the error, it on their voting 2002. The election reform

machines. There were law also requires counties
also isolated instances to activate the technology
where the technology during voting. The
was either disabled or Attorney General. under
faded to function properly. Section 50115w VRA,
The Voting Section precleared election
determined that there procedures provided for in
was no evidence that the this legislation.
disabling of this feature
was done with a
discriminatory etecl or

4. The U.S. Cormnission The Voting Section Several analyses The Voting Section
on Civil Rights issued a reviewed Oro findings of suggested patterns of concluded that there was
rayon that posed the Connnissbn'e report racial durperity in the no basis for bringing a
uesaona regarding regardingregording ballot ballot r	 n practoes Section 2 lawsuit against
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Voting Section
Information

Voting Section's
actions taken to

address allegation

Voting Sections
eaaesemem of

all	 atione

Disposition by Voting
Section

spoiled ballots m Florida rejection disparity and oft few Florida counties Florida on the basis of the
during the Novert6er 2000 several newspaper during one election. evidence of racial
election. The Commission studies of the spoilage However, the Voting disparities found in
questioned whethertho issue. It then prepared a Section determined that spoilage rates.
racial disparity in spoiled factual and legal the disparity alone did not Furthernmre. A was
ballots that occurred in analysis of issues meet the standard fora deterrrtined that because
Florida in 2000 was a raised in the Section 2 lawsuit. The Florida's 2001 election
violation of Section 2 of Commissions report to Voting Section noted that reform law required new
the Voting Rights Act. The detemine if a Section 2 more investigation, election machines,
ConrNssion stated that violation had occurred. analysis, and careful significant steps had been
the U.S. Depamnem at thought would have to be taken by Florida towards
Justice (DO.)) should given to the causes of remedying the election
specdcafy investigate ballot rejection problems problems with respect to
whether the racial in Florida, the actual level voting machines. The
disparity in spoiled ballots of racial disparities, and Voting Section also
violated Section 2. the role played by state concluded that 1 would

and county officials make sense to monitor the
before a decision could actions of Florida and its
be made concerning a counties over the
Section 2 violation. subsequent few years to

see wtsstherthey would
follow through in acquiring
new voting nmcho oo with
error detection
technologies and
educating voters to see
what purest such actions
would have on ballot
rejection rates.

5. DOJ received The Voting Section Based on information that As a result of the problems
allegations of inaccessible opened a matter and the county provided, the experienced in the 2000
polling places and voting looked into the countys Voting Section found that election, the Florida
booths in Browerd County, compliance with the the county conducted legislature enacted
Florida. Voting Accessibility for polling piece surveys in changes to its accessibitly

the Elderly and 1 OPS and conducted requirements for polling
Handicapped Act another survey devised to places and voting
(VAEHA). The Voting address the problem of machines. In light of this
Section sent a letter to disabled voters' access to and the Voting Section's
the Broward County the polls. The determination that the new
Supervisor of Elections investigation revealed that Florida law wont further
requesting specific the people conducting the than the requirements in
information regarding surveys had no training In VAEHA, the investigation
procedures hr place to accessibility standards. was closed.
ensure the physical The county provided the
accessibility of polling Voting Section attorney
places ter federal with a rrwrrm and a plan
elections pursuant to stating that Florida
VAEHA. intended to purchase now

touch-screen voting
Attorneys from the machines with an audio
Voting Section end the component for the blind or
Civil Rights DNbion'e visually impaired, with one
Disability Rights Section such voting machine
mat with the county available per precinct,
supervisor of elections
and the supervisor's
attorney to discuss
physical accessibility of
polling places and
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Description based on Voting Section's Voting Section's Disposition by Voting
Voting Section actions taken to esaaeemeel of Section
inforteetion address el	 on ell	 ations

purchase of new voting
machines. The Voting
Section and Disability
Right Section's
attorneys requested
documentation such ee
copies of county
surveys covering
accessibility
procedures, a list 01
polling place changes
spurred by accessibtity
concerns; a list of
diaebiiity community
contacts with whom
officials from the office
of the county supervisor
of election. net, and
procedures for
reassignment or
curbside voting. The
county provided both
attorneys with e
demonstration of the
new touch-screen voting
machines with an audio
canponent for the bind
oroiouolly impaired. The
Voting Section attorney
also contacted the
county supervisor of
election's attorney
requesting infomation
on VAEHA cotriotiesca.

6. It wee alleged torte The Voting Section Based on the infornwtion The Voting Section
crowd of persons attorney reviewed the gathered, the Voting concluded that no further
attempted to Intimidate allegations along with Section determined that investigation was
election officials on the numerous accounts of no cause of action existed warranted and closed the
canvassing board of evema that transpired under the civil matter.
Mierni-Dade County, that day. enforcemant provisions of
Florida. during the the federal voting laws
presidential vote recount that the Voting Section is
after the Noventer 2000 charged with enforcing.
election, h was alleged
that this group's activities
at the county courthouse
during the recount
intimidated the canvassing
board into abandoning the
recount.
7. There were allegations The Voting Section The discussions that the The Voting Section closed
made after the November attorney exenined voter Voting Section conducted the matter because it
2000 election that ballot turnout date lot the two wth counsellor Mimi- lacked rnerh. According to
bozos in two precincts In question. Dade County indicated the Voting Section, the
predominantly nunorly The Voting Section that all of the county's evidence that the Voting
precincts in Mianu-Dade attorney also hell ballot boxes had been Section collected made h
County. Florida, had not discussions with the accounted for on that deft. seem doubtful that there
been picked mc on First Assistant County According to the couroy were any nitesirtg ballot
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Disposition by Voting
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Election Day, and that Attorney in Miami-Dade supervisor of elections, boxes.
they were allegedly later County, who in turn the boxes that were later
found in the polling places, contacted the county located in the two

supervisor of elections. precincts contained
election supplies, not
ballots. Analysis of data
from the two precincts
indicated that both
precincts reported voter
turnout rates in the
expected range given the
county's overall turnout
rate.

B. The Voting Section In pro-election activities, Thirty federal observers The Voting Section closed
opened this matter in two Civil Rights Division monitored activities at 31 the matter because the
August 2001 to initiate the attorneys met with polling places in Bronx monitoring of the election
monitoring of an election oflcals from the New County and 12 poling was completed. Voting
in New York City In York City Board of places in Brooklyn County Section staff could not
November 2001 on the Eleetions to discuss during the municipal comprehensively Identify
basis of observation concerns about general elections. Three failure by individual poll
mode during the preparations for the staff members from DOJ'e workers to post or provide
November 2000 election, election, including the Civil Rights Division and all materials to Spanish-
Thirty federal observers need for poll worker one AUSA for the speaking voters because
and seven DOJ stall training for the election. Southern District of New of the large number of
rrenbers monitored the need for voting York traveled with the election districts--nearly
polling place procedures machines to observers to provide 2.000—end the smell
during municipal general accommodate the additional monitoring. number of observers.
elections in 2001 in Kings number of registered Two Voting Section staff However, the Voting
County (also known as voters, the need for menbers visited six Section found that the
Brooklyn) and in Bronx Spantsb-anguage voter polling places in both Board of Elections was
County. The Attorney registration materials for counties. During the very respormive to all of
General had previously poll workers to distribute election, observers found the Voting Section's
certified both counties for minority language that materials to be concerns and sent Board
federal observers assistance, end displayed to inform officials to places where
pursuant to Section 6 of consolidation of poling Spanish-speaking valets problems arose, usualy
the Voting Rights Act, places. A Voting of assistance to Interpret within 30 minutes.
Also, 17 federal observers Section attorney also the ballot ware not always
end 5 Vol 'erg Section attended lour poll- clear or in public view at
attorneys moniored worker training classes, nearly hall of the pollug
polling place procedures After the election, the places in both counties.
during the general election Voting Section Th. Board of Election
in 2002 in Brooklyn. euorneye met with off'eb were informed of

several Board of this and took action.
Elections officials to These officials noted that
debrief them noes up to each polling

place Inspector to display
the materials they are
given. Poll workers were
observed caking voters
for idemtlbation, which
was m violation of New
York State law; Board of
Election officials were
notified of this and went to
the polling place to
address the issue. DOJ
monitors did rot witness
any Spanish-speaking
poll workers et the t2
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polling locations netted in
Brooklyn; this was
discussed with Board of
Election officials;
however. DOJ officials
found that appropriate
language assistance was
available in both counties.

Seventeen federal
observers and live
attorneys from the Civil
Rights Division monitored
polling place procedures
during the general
election in IGngs County.

The Voting Section
attorney who attended
four pon-wodcer training
classes fowW that the
classes appropriately
addressed rninority
language issues and
assistance.

9. The Voting Section The Voting Section Voting Section ataff wrote The Voting Section closed
received an allegation attorney interviewed to the Voter Registration the matter on March 9,
from an African-American officials with the and Election Cormonlssion 2004. As of that date, the
voter that a supervisor at a Georgetown County for Georgetown County Voting Section had not
voting precinct in Board of Registration outlining the allegations received addhional
Georgetown County, and Eechorre, concemutg the rude complaints concerning the
South Carolina, representatives of the treatment by the poll treatment of African-
diecrbNnated against Republican and worker and the Voting American voters in
African-American voters Democratic parties, Section's findings end Georgetown County or
during the 2000 voters, and an attorney asked the commission about voting registration
presidential election. The representing the county, how it planned to issues previously
owe, staged the the The Voting Section respond. Investigated. According to
supervisor treated African- attorney also The county's Vole, the corrplamanl, the
American voters in a rude interviewed an official Registration and Election election held on June
and discriminating who managed the Conarussion responded in 11,2002, want smoothy.
manner. In lathing to the Georgetown County writing that the election
complainant and others, h DMV office regarding supervisor was informed
was learned that there the second-hand by letter that she would
were also alleged voter allegations from a be reessigrned to another
registration problem Democratic party precinct and not permit
during the 2000 election representative to serve in a supervisory
related to precinct regarding possble capacity for the June 11,
changes and the local registration problems at 2002, election. She
DMV. the local DMV. decided not to work the

June2002 election.
After interviewing the
DMV official and Other issues examined in
eoemirdng the foram this investigelion were not
that the CMV provides mined with the county In
Is drivers applying for this letter. With respect to
new licenses to the precinct change
simulaneousy allow allegations, the Voting
them to register to vote, Section teamed that
the Voting Section confusion as to proper

Page 114	 GAO441041R DOJ Activities to Address Past Voting aregulerities

0l22.S



281

Attachment IV

Description based on 
Voting Section
Information

– Voting Section's
actions taken to

address el	 'on

Voting Section's
afee.am.nt of

ell	 ions

Disposition by Voting
Section

attorney noted that me voting precincts wee likely
to- on the DMV the reeve of a change in
driver's license the method of Id6nt*ng
application did nor addresses of voters. W na
contain a box for people respect to allegations
to check d they wanted about the DMV
to register to vote and procedures, the Voting
that this night not Section received no
adhere to the NVRA complaints from voters
provision fora who indicated that the
eimubanaorn process to alleged problems at the
apply ton a driver's DMV existed or resulted
license and register to in denying them the right
vote. In eddiaon, in the to vote. In add Lion, after
interview with the the examination of the
employee in the local DMV forms and interview
DMV office, the Voting wdh the local DMV
Section attorney enpbyee, it was
learned that they tray concluded that there did
have been only asking not appear to be a
people applying for new violation of the NVRA.
drivers' licenses, not
people renewing their
licenses, it they warned
to register to vote.
However, th's employee
further informed the
Voting Section attorney
that in October 2000
she received
Instructions from the
head of the state DMV
to ask ovary person
who was applying fore
driver's license whether
he or she wished to
register to vote, and she
followed that instruction
throughthe election.

10. The Voting Section A Voting Section Information in a The Voting Section
received a complaint attorney visited newspaper article enomey suggested that
alleging that the Seagraves end the indicated that the the town should make en
Seagraves Independent Seagraves Independent allegations were untrue, effort to educate voters of
School District and the School Board. The end that all election district boundaries by
Cry of Seagraves, both in Voting Section also material was produced In methods other than
Taxes, held elections contacted a newspaper English and Spanish. The newspaper advertising.
Without bilingual judges or to review published Voting Section attorney Subsequent to the
bilingual training. articles regarding the was told that confusion election, the city of

school board election. existed for all voters Seagraves sent a map of
because of the presem district boundaries and
districting system. candidates running in

each district to each city
The Seegreves City household. The Voting
Secretary wrote a letter to Section closed the matter.
the Voting Section
attorney stating that each
year the city names a
Hispanic judge who is
also bilingual. The City
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Secretary also provided
the Voting Section
attorney with minutes of
prior city courxil meetings
highlighting the
nomination end approval
of the election judges.
end a sample ballot
printed in both English
endSpanish,

It. During the November After a full investigation, Evidence gathered dunng A consent order was
2000 election, Mien► the Voting Section the Investigation entered into on June 17,
Dade County. Florida. initiated litigation demonstrated that Creole- 2002, that, in part,
allegedly engaged in against Miani-Dade speaking Haitian- prohibited tine county from
practices that prevented County because of its American voters at denying Haitian-American
the county's Creole- alleged violation of several precincts ware voters a0sistence from
speaking Haitian- Section 208 of the denied assistance from persons of their choice
American votes with Voting Rights Act. Prior persons of then choice In and mandated that the
limited ability to speak to initiating litigation, the vblatbn of Section 208 of county take certain steps
English Irom securing Voting Section the Voting Rights Act, to prevent violations of
assistaoce at the polls. In conducted an Ohemuros, only poll Section 208 and to
circunatancec where the investigation of the workers, who did not redress the harm caused
county ponritted voter county'. voter speak Creole, were these voters, such as
assistance from pomons assistance pracices permitted to assist the modifying poll worker
of the voters' choice, the during the 2000 voters, and they limited training to include
scope of the assistance election. DOJ filed a their assistance to voter instruction on how to
was limited (e.g., standing complaint with the U.S. demonstrations outside handle requests for
neat to voters during poll District Court in the the voting booths. The language assistence. The
worker demonstrations) Southern District for Voting Section did not find consent order is in effect
and of lisle velue to voters Florida on June 7, 2002. evidence that through December. 31,
once they entered the noncompliance with 2005. The case is open to
voting booths. Section 208 was the monitor hnplemnnnotioo of

result of intentional the consent order.
d'Scriminelion. In this
regard, d was noted that
the Miami-Dada Board of
County Comnussioners
passed ordinances in
1999 and 2000 mandating
that Haitian-Creole ballet
translations be available
in voting booths located at
precincts where
'signilcent" numbers of
Haitian-American people
vole.

12. As described in D0.1's After investigating these In the complaint, the The case is open to
compiaint, DOJ alleged allegations. DOJ filed a Voting Section alleged monitor implementation of
that various election coeplaint in the U.S. that Orange County the consent decree. The
practices end procedures District Court for the violated VRA Sections consent decres permits
in Orange County, Florida, Middle District of Florida 203 end 208. DOJ to moctmr elections
unlawfully denied or on June 28, 2002, end in Orange County from
abridged the voting rights entered into a consent October 9, 2002 until
of Spanish-spanking decree with Orange January 31, 2005. The
citizens. The challenged County on October 9, consent decree also
practices concerned the 2002. mandates policies and
alleged failure of the procedures that Orange
cou	 to: 1 provide an County must adopi with

Page 86	 GAO-04-1041R DOJ Activities to Andreae Past Voting Irregularities

012285



283

Attachment IV

Description based on Voting Section's Voting Section's Disposition by Voting
Voting Section actions taken to saaemment of Section
informWicn addressed	 etion all	 ion.
adequate nunber o1 regards to treatment of
bilingual poll workers Spanish-speakhq voters.
trained to assist Hispanic The consent decree is
voters on Electron Day; (2) valid unit January 31,
ensure that poll official 2005. DOJ did not
allow Spanish-speaking contend that Orange
voters to have persona of County's failure to adhere
their choice assist them in to VRA Sections 203 and
casting their ballots; end 208 was the result of
(3) translate canalo written intentional ch criminetion.
election materials into
Spanish.
t3. As described in DOJ's After investigating the In the corplairnt. the The case is open to
corrpieirrt, DOJ alleged matter, DOJ tiled a Voting Section alleged monhar'vrylementetion of
that Osceola County, complaint in the U.S. that Osceola County the consent decree. The
Flarida, engaged in District Court for the violated VRA Sections 2 consent decree allows
notices election practices Middle District of Florida and 208. OOJ to nnnhor elections
end procedures that on June 28, 2002, and held in Oeceols County
unlawfully denied Spanish' entered into a consent from the date of the
speaking chaens an decree with Osceola consent decree through
opportunity equal to that of Count' on July 22, January 31, 2005. II
other citizens to vote. The 2002. specifies procedures that
challenged practices the Osceote County Board
concerned: (1) the failure of Elections nest
of poll officials to intplemem with regards to
cortanunicete effectively to the treatment of Spanieh-
Spenish-speaking voters speaking voters end agorae
necessary inbrrrmation the county must engage in
concerning their sligib8lty to facilitate voting by
to vote, voter registration Spanish-speaking voters.
status, idemfication The consent decree is
requirements, and polling valid through January 31,
place changes and 2005. DOJ did nor contend
assignrtrems; (2) the that Osceola County
refusal of poll officials to intended to deny Spanish.
allow certain Spanish. speaking voters an equal
speaking voters opportunity to participate m
assistance In voting by the political process.
persons of their choice:
end (3) hostile remarks by
poll officials directed
towards Hispanic voters
with limited English
proficiency.
rd loran alleged that, em After extensive In the conplaim, the On July 17, 2003, OOJ
conducting elections, in Investigation, which Voting Section alleged node motion for (1)
Readlrg City, included the mcndoring that actions contributing to permanent Injunction and
Pennsylvania, Bettor of several elections held the dental by Barks entry of final judgment
County denied Hispanic in the county, the Voting County to provide that sought to
citizens with 5reted Section initiated Hispanic citizens with permenenty enjoin the
English proficiency an litigation against Barks limited English proficiency county's conduct of
equal opportunity to County because of Its en equal opportunity to elections using policies.
participate in the political alleged violation of participate in the political practices, procedures,
process and elect the several provisions al the process and elect the and methods that violate
representatives of their Voting Rights Act. DOJ representatives of their certain VRA requirements
choice, tiled a cortplainl with choice included the and (2) the noun to Issue

the 1,1,5. District Court following: poll officials an order authorizing OPM
for the Eastern District directed hostile remark¢ to appoint federal
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of Pennsylvania on at, and acted in a hostile examiners pursuant to
February 25, 2003. manner toward, Hispank VRA to serve in Bach

voters to deter them from County through June 30,
voting and make them feel 2007. The court granted
unvrehrome at the polls; the United States' motion
poll official. engaged in on August 20, 2003. The
election practices coca renmins open for
inckrding the failure to monitoring and several
communicate effectively elections have been
with Spanish-speaking monitored since entry of
voters regarding the consent decree.
necessary information
about their eligibility to
vote, voter registration
status. idenlifcation
requirements, end poling
place changes and
assignments, and turning
away Hispanic voters at
the 2001 and 2002
elections; and 

SoriaCounty failed to recruit,
train, and maintain an
adequate pool of Hispanic
and bilingual poll officials
despite their knowledge 01
the needs of Hispanic
voters with limited English
Proficiency.

15. As described in DOJ'a After investigating this In the coeplaint, the The case a open to
corrplaim. DOJ alleged matter. DOJ filed a Voting Section ageged monitor ciplementalion of
that the state of complaint against the that Tennessee violated the consent decree. The
Tennessee engaged in state of Tennessee in provisions in NVRA. consent decree requires
practices that unlawfully the U.S. District Gourd of the state and elate
denied certain citizens full Tennessee an agencies to develop
and complete September 27, 2002. uniform procedures with
opportunities to register to On that same day, the regards to the voter
vote in elections for state of Tennessee application process and
federal slice as mandated entered into a consent the implementation of
by NVRA. The challenged decree with DOJ. NVRA and report progress
practices Included the to DOJ annually while the
failure of the state and consent decree is in effect.
agency officials to: (1) The consent decree
provide applications to expires on August 1, 2005.
register to vote
simua®teousy with
applications for orator
vehicle deter's licenses
(including renewal
apptcalions); (2) request
only the minimum amount
of information necessary
to prevent duplicate voter
registration and enable
stale election officials 10
aoonos the eligibiliry of the
applicant and to
administer voter
registration sod other part
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of the election prooesa; (3)
distribute outer registration
applications with every
application for pubic
assistance or services to
persons with diseblitiies;
and (4) tranemrt completed
voter registration
applications ion timely

nner.
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Election-Related Closed Preliminary Investigation and Mo gen and Closed Cases Initiated during
C-nlnnde, V. frinn
No. Preliminary	 Jurisdiction

Invests	 ionMetter/Cese
Date investigation or matter
initiated

DJ No.

1 Preheenary inveuteatise 	 Hinds County, Meainnr November 2002 No
2 Manor (election monitoring) 	 Apache and Navajo

Counties, Arizona
September 2002 Yes

3 Manor election monitor r 	 Bruwerd County. Florida Nwembar2002 Yoe
4 Matter election monsorvl 	 Duval County,Florida November 2002 Yes
5 Mauer	 Geor is October 2002 No
6 Matter	 Minnesota October2002 Yes
7 Matter	 New JarsJarsay October2002 Yes
8 Matter (election nronitarnrgl 	 Boxer County,Texee October 2002 Yee
9 Mauer	 Hidalgu County. Texan December 2002 Yes
10 Case	 Oidahoma August 2002 (case filed in

September 20021
Yes

11 Case	 Terns March 2002 (case filed In
March 2002

Yes

ovurw. —1-1 rvgms ---a n.

'According to the Voting Section, this matter did not receive a DJ nunber Inadvertently.

Summary of Election-Related Closed Preliminary Investigation and Matter. and Closed Cases Initiated
durern CaI.nd.. vwar Intl

Description based on Voting
Section information

Voting Section's
actions taken to

address altegatien

Voting Section's
eseeesmnat of

al	 ns

Disposition by
Voting Section

1. The wife of a soldier from Hinds A Voting Section official The AUSA told the The Voting Section
County, Miseiasippi, assigned to discussed the allegation solders will that an closed the prelrninary
Guantanamo, Cuba, alleged that with an official in the iwastigulion revealed investigation after the
her husband and approximately 50 Federal Voting the blots had been lost AUSA cornluded, and
other settlers from that county did Assistance Program in the oral. The FBI the Voting Section
not receive their absentee ballots in (FVAP) under the agent concluded that the agreed, that there
the mail. Hinds County Department of Defense county officials had was no basis for
acknowledged receiving their (DOD), who said that mailed the ballots to the bringing charges
requests in midSepterrlber of someone in Hinds eoidom, but they had against enyona
2002, and the circuit clerk County told FVAP on been lost or involved in the
confirmed they were mailed in the November 20, 2002, disappeared. The private handing of the ballots
first weak of October 2002. that about 20 ba0ota conpany that processed because the ballots

had been sent to mail for the county told had been lost m the
The Mississlopl Secretary of State's solders in Guantanamo. the FBI agent that they mail and no further
office suggested that the soldiers Voting Section staff also were unable to check the action was needed.
fair ion federal ballots but was not phoned the AUSA in zip codes of mall
sure the ballots would be counted Jackson, Minolostypi, processed on a
That office also suggested to the and noted in a memo particular day.
solder's wife that she contact the that the AUSA had
Voting Section. She reported to the directed a local Federal
Voting Section that soldiers from Bureau of Inveuilgalion
Madison and Rankin counties, also (FBI) agent to interview
in Mississippi, did net receive their the chancery clerk, the
ballots until alter the election. She registrar, and all others
also contacted the Assistant U.S. in the chain of custody
Attorney (AUSA) for Hinds County. of the ballots. The

Voting Section also
discussed asking FVAP
to monitor transit oi
absentee ballots to
soldiers from Hinds and
Brandon Counties
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during the next election
in response to the
soldier's wife January
2003 request that the
Voting Section keep
these counties on Its
.radar screen."

2. On Novemher 5, 2002, federal In September 2002, the The counties' A November 22,
election observers end Voting Voting Section met with inplemonlation of their 2002, mernn
Section staff monitored poling the Apache County Navajo Language discussing the
piece activOice 0121 locations in Election Director, the election intnrmmation monhoring of the
Apache and Navajo Counties, Apache County Deputy program was November 5, 2002,
Arizona. The Attorney General, County Attorney, the inadequate. While the election mdkx:ated that
pursuant to VRA Section 6, had Navajo Ccumy Election counties provided the Voting Section
certified these counter, for federal Director, the Navajo language assistance to would meet in the
observers. Since then, federal County recorder, end many voters, the future with election
observers have docunvnted two Navajo County aesictance was officials from both
problem related to the counties' outreach workers to frequently Insufficient counties to discuss
inability to provide consistently discuss several issues and failed to provide the November 5,
effective Navajo language related to elections in consistent and accurate 2002, election and
assistance to voters and other the two counties. The language translation of develop methods to
related circumstances affecting the Voting Section provided the offices and improve the counties'
Navajo voting population. suggestions on how to propositions on the proves of language

prevent prior problems ballot's 14 propositions. assistance and
The Voting Section was concerned from recurring. The The Voting Section overall Efe lion Day
about the following issues related Voting Section observed concluded that the performance. The
to the primary hold in September the Nnnenber 2002 counties must improve natter was closed
10, 2002. and the general election election. and expand their training after the election.
held in November 5, 2002: (1) the program for interpreters. According to the
coumiee' provision for Navajo The original poll worker Voting Section, this is
language easstance, (2) voters training schedules that The federal observers standard Voting
being turned away at the polls, (3) the two counties had reported that the Section procedure
crossover voting, and (4) polls not provided to the Voting interpreters and poll when irregularities
opening on time. During the 2000 Section allotted workers believed more ere observed during
election cycle and 2002 primary, approximately 2 hours training in Navajo election coverage.
federal observers documented for training. The Voting language translation was
several problems with the counties' Section suggested necessary. Some poll In the case d Navajo
provision of Navajo language having alkiay training workers told the language assistance
assistance to voters. The Voting sessions, and the observers that the in these counties, the
Section suggested that both schedules were revised audiotepes containing Voting Section stated
counties distribute cassette tapes to allot 6-14 hours for Navajo translations were that such outreach
containing Navajo language ballot training. too long and confusing. hes been continuous
translations la poll workers. The for many years,
counties cornmdtad to preparing The Voting Section One polling place was Another memo
and distributing the tapes to poll suggested that both not well organized, discussing
workers. Officials tram both counties provide each resulting m very long compliance and
counties also informed the Voting polling place on the lines. The Voting Section outreach efforts singe
Section that they would use Navajo Reservation with reported this to the the 2002 election
updated g ip charts for the omen registration lists Navajo County Elections indicates many
November election. These charts, from both counties, and Director, who sent an improvements in
which were used for the September train poll workers to outreach worker to Nevejo language
primary et the Voting Sections check both lute and remedy the problem The assistance efforts as
suggestion, displayed pictorial check with the line watt moving more a reauh of this
representations and written Navajo appropriate courtly quick 	 by ndd-adtemoon. outreach, including:
translations of each of the omces election department (1) improved poll
on the primary election ballot, before fuming voters The number of voters worker training which

away. Both counties turned away from the included the use of
There had been confusion in agreed to adopt this polls was less than pictorial flip charts to
previous elections among many suggestion. The Voting during the September assist voters in
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elderly Navajo cetera who live veer Section also expressed primary. However, while understanding the
the Nava(o/Apache county Inn concern about polling at the poling places had ballot; (2) outreach
about poling place and voter places that opened late both counties' and voter registration
registration. These voters often for the September registration books, poll efforts on the
vote in different locations for tribal primary. The counties workers at most reservation at various
and state/lederal elections. Tribal agreed to address this locations did not use events; (3) Urn
elections do not recognize county prior to the November them. Some did not opening of new early
boundaries. Poll workers at poling 2002 election, know the books were voting 0000000 00
places near the county line available. At one Apache the Navajo
apparently turned easy dozens 01 County location, Reservation; (d) the
elderly voters because of voting observers reposed that opening of a new
location confusion during the 2000 the Navajo county Est satellite election office
primary sod general elections and was not present. The on the reservation to
the 2002 pdrnery. In 2000, poll Voting Section informed disseminate voter
workers gave affidavit ballots to the county elections information and
other crossover voters in the director, who showed the register voters; and
mistaken belief that the ballots Navajo County book to (5) greater
would be accepted later. However, the polling place cooperation among
since these voters were not inspector. The poll the counties providing
registered in the counties where workers had not Navajo language
they voted, their votes ware removed the book from asaiatanae.
considered invalid, the elections supply box.

The Voting Section left
that more training and
practice would make the
poll workers mwe
familiar with this new
system. There were no
conplaints about polls
not peaningon time.

3. Voting Section personnel and 2 Actions taken by DOJ Voting Section stall The Voting Section
AUSAs monitored 04 precincts in stall included provided assistance to closed the matter
Droward County, Florida, during the interviewing the clerk of help correct issued that because the election
November 2002 election, the precinct where a arose during the being monitored was

white male precirwi monitoring. Eoemples of completed.
worker who allegedly issues/problenty
harassed African- observed were: (1)
American voters was African-American voters
employed about any felt somewhat harassed
complaints or problems by a white male precinct
with the assistant worker, (2) a poll official
precinct clerk in did not ward to allow a
question. DOJ staff person to vote who said
spoke with four voters at he had requested an
this precinct regarding absentee ballot but did
their esparience voting not receive it; and (3)
and asked election persons were fumed
officials to make chain away because of
avallable for the precbrct changes duets
disabled and elderly redistricting, because
waiting in line to vote, they moved, end for
They contacted county other reeeons.
election officials about e
voter who was told he
could not vote because
he had already sect an
absentee ballot, the
precinct clerk eventually
verified that the voter
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had not been Bert en
absentee ballot, and the
voter urea allowed to
cast his vote on election
day.

With regard to the
ebeentee ballot issue,
DOJ atoll amend the
poll official to contact
the Steward County
Election Board. In
addition, DOJ staff; (1)
gave a voter the totl4ree
telephone number for
the Voting Section
because the voter
wanted to convlam
about the lack of voting
machines; (2) asked a
poll dark end pot
workers B they had
received corrplemin
about not having
enough voting
machines; and (3)
spoke with two voters
who complained about a
precinct being hard to
find.

4. At the request of Florida's Votng Section attorneys While monitoring the The Voting Section
Secretary of State, the Voting monitored the election election, the Voting closed the matter
Section monitored the election in and facilitated the Section found various because the election
November 2002 in Duval County, resolution of problems areas of clardication and being monitored was
Florida, that arose by improvement. One issue completed.

communicating proper involved absentee
election procedures to ballots and Florida law
the Supervisor d allowing a person who
Elections. Prior to requested an absentee
monitoring the election, ballot but did not submit
Voting Section attorneys it to vote al the polls.
met with the Supmvisor There was confusion
of Elections, minority when absentee ballets
loaders in the were submitted but
convrwnity, leaders of rejected as being
the NAACP, and inconplete because they
representatives from the lacked voters' signatures
beat Democratic and and voters than being
Republican parties ' able to vote at the polls.
They exchanged Voters who submit
telephone intorrnetion absentee batlots are
and Invited each person considered to have voted
or group to contact them and cannot vote at the
with details of any polls on election day d
problerra that they the absentee ballot is
might help address. rejected.
They also provided
guidance on issues that Also, poll workers had
might arise to provide a given incorrect ballots to
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common understanding none voters. Voters
of action that should be were turned away who
taken if a particular lacked signed photo
problem arose, identification and were

not allowed to vote by
The Voting Section provisional ballot. There
attorneys worked with were also a law
the Supervisor of instances of insensitivity
Elections to improve to minority voters and
election processes and voters with disabilities.
were invited by the
Supervisor of Elections
to monitor elections m
April end May 2003 to
further improve upon
(heir election pron00005.

5. Georgia state law retakes FVAP advised the FVAP favored going The Voting Section
counties to have absentee ballots Voting Section that a forward with the suit that closed the matter,
on hand 45 days before a general senior official in Georgia a Secretary of
election. Georgia missed the Georgia's Elections State had suggested, but
September 20, 2002, deadline for Division said that the Voting Section dd
the November 5, 2002, general election officials in each not because (1) the
election because of the of Georgia's counties number of votere
compressed election schedule in would photocopy all effected was very enroll,
2002. The 45-day deadline was se1 necessary ballots and leas than 132 oversee.;
to comply with federal mandates to send them to every (2) UOCAVA wee
make it easier for U.S. 

military
nulhary end oversees emended in 1986 to add

personnel stationed outside the citizen absentee voter the federal write-in
Untied Slates to vote. Georgia had from whom an absentee ballot as a
compressed its 2002 primary and application had been back-up ballot when
runoff election echadulas ouch that receNed in time. All 164 timely requested ballots
the runoff was held only 49 days Georgia counties had do not reach voters in a
before the November 5 general done this by October 7. finely matter (the Voting
election. This precluded the printing Section retes on the use
of the general election ballot in time A Voting Section of the back-up ballot eon
for the mailing deadline required attorney asked the remedy in UOCAVA
under state law. Georgia election source of the allegation lawsuits brought in
officials had contacted FVAP dudng In Catoosa County to primary elections, and
the Ibst week of October reganing keep in touch and gave had no reason to believe
the states compliance with the the person who erode it woe an inadequate
Uniformed and Oversees Otlzen the allegation the phone remedy); and (3) the
Absentee Voting Act (UOCAVA). number and Web site Voting Section believed

for FVAP for additional the Secretary o1 State's
Cetoosa County balote ornined the information about true interest in the
names of the Republican candddate FVAP's role in this lawsuit stenvned Irom
for the U.S. Senate and the process. The Voting the large number of
Republican gubernatorial candidate Section attorney regular absentee ballots
from the ballot An allegation was connected FVAP, undo that were mailed tote,
mode that this, among other FVAP official agreed to and such ballots could
absentee ballot irregularities, contact officials In not be pan of any
violated UOCAVA because the Cetoose end Sen Hill UOCAVA remedy.
correct ballots. even it sent at the counties to get copies of
time this concern we. reined on their ballots end get
October 16, 2002, would not be back to the Voting
received in time. Section attorney. The

Voting Section attorney
Georgia's Secretary of State asked also contested a slate
DOJ to bring nail against the state election official.
to extend the deadline for receipt of
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Attachment IV

Description based on Voting Voting Section's Voting Section's Disposition by
Section information actions taken to assessment of Voting Ssctton

address	 Ion elleactione
ntihtory end other absentee ballot,.
e. The Vding Section conducted an In an a-mail, the Voting The Voting Section The Voting Section
investigation under UOCAVA and Section attorney monitored state actions closed the matter
monitored a lawsuit in Minnesota expressed concern to address this issue, after the state
over absentee ballots used in the about ballots being Supreme Court
November 2002 general election, rtrailed, filled out, and issued an order
At issue was the removal of returned between addressing the
Senator Paul Wellstona s nome on October 31 and absentee ballot Issue,
the ballots end Issuance of now November 5 (6 days). The order specified
ballots. Senator Wellstane died 11 the procedures for
days prior to the election, and absentee ballots that
former Vice President Mondde was included various
designated the replacement options based on
cenddate for the Democratic whether a voter had
Farnrer-Labor party. This party or had not already
argued for mass n®iling of new voted for Senator
absentee ballots, and the WaOStone.
Republican party argued to do the
rrreilintt based on re casts,
7. A sun arose from the resignation The Voting Section The Voting Section The Voting Section
of Senator Robert Tonicelli from prepared a discussion noted that late concluded that New
the general election and ballot for menm evaluating the transmittal of ballots to Jersey state law
Democratic nomination to the U.S. impact that the New voters by airmail provides for several
Senate. The New Jersey Jersey Supreme Court generally raises methods for UOCAVA
Democratic perry brought sad to ruling would have on concerns that oversees voters to participate in
secure a declaration that the New overseas absentee voters would not have federal elections war
Jersey Democratic Stale voters. The Voting sufficient time to receive, end above the use d
Commilee was permitted to select Section monitored the mark, and return their regular absentee
a qualified candidate to replace New Jersey Democratic ballots to scat eladion ballots sent by
Sen. Torriceif. The New Jersey party lawsuit end stare officials. The Voting airmail. The Voting
Supreme Court ruled in favor of the remedies to address this Section atoll determined Section closed the
crate Democratic party and issue. that New Jersey state matter due to lack of
required that anew ballot be law contains several nwrit
prepared under the direction of the unique features that
state Attorney Gerreral and a state obviate the need for 20'
court judge. Military and overseas 40 days d roundlrip
ballots were to be given airmailing. In addition,
precedence and an explanatory DOD provides a backup
letter was to be sent to all voters ballot available at nelitary
who received the new ballots. The installations sod U.S.
Voting Section was concerned errbassies/consulates.
about the late tranam3tel of balote Thia is relerred toes a
to miNary and oversees voters. federal write-in absentee

ballot.

The Voting Section
noted that the question
might arise regarding
how the state would
address ballots that had
already been transmitted
to overseas voters and
may have already been
returned. The Voting
Section determined that
this was a question for
state officials to resolve,
and that the Voting
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Attachment IV

Description based on Voting
Section Information

Voting Section's
ectbm taken to

address all	 ion

Voting Section's
s»esannnt of

el	 Iona

Disposition by
Voting Section

Section planned to raise
this issue when speaking
with state officials in
October 2002.

8. An attorney for Bear County, The Chief of the Voting Ina letter dated The Voting Section
Taxes, requested, in a letter to the Section wrote a letter November 1, 2002, The closed the m ster
Voting Section dated October 18, beck to the attorney for Voting Section stated because i1 granted
2002, expedited review of changes Bexar County. The that the Attorney General preclearance for the
in the county's early voting process Voting Section had did not Interpose any changes.
in the joint general and special telephone discussions objection to the specified
election on Novernber 5, 2002, with various people changes, but toted that
Changes included: (1) the one-time regarding the ballot Section 5 of the Voting
use of two-page ballots for penises format Issues. Rights Act provides that
contested races, (2) procedurae for failure of the Attorney
counting beliefs with straight-party General to object does
votes, end (3) one-tin. use of a not bar subsequent
single two-sided ballot for partisan litigation to enjoin
contested races, supplemented bye enforcemeet tithe
separate sheet with duplicate changes.
voting instructions for the
November 5, 2002, general Alter the League of
election. Prior to that request, the United Latin A neriran
League of United Latin American Citizens filed the laweuil,
Citizens filed suit in U.S. District Beast County ad ised
Court for the Western District of the court that they
Texas alleging that Boos, County initiated Section S
irnplernanted changes to the preclearance aubniavion
conduct tithe November general procedures on October
election without obtaining 10.2002, and October
preclearance, from DOJ. 21, 2002. The county

had not obtained
preclearance from DOJ
at tire fline the lawsuit
was filed. The court
agreed with both parties
that the changes were
required and allowed the
changes In proceed
pending the
preclearance. On
October 31, 2002. the
Court decided to retain
junodstion over the case
through the conclusion of
the 2002 election
process and ordered the
parties to advise the
court as to their positions
on the case on or before
December 1. 2002.
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Description based on Voting
Section information

Voting Section'.
actions taken to

eddreea ag	ion

Voting Section's
assessment of

el	 na

Dlspositlon by
Voting Section

9. A U.S. Representative sent e A Voting Section nrenp The Voting Section The Voting Section
letter to the Attorney General referred to an allegation determined that Hidalgo closed the matter on
regarding 

potable 
voter received from the U.S. County's section June 25,2003.

suppression in Alabama, Arkansas, Representative administrator handled because blocked
Florida, Indiana, Lousiana, regarding possible the situation wag by merit. The Voting
Maryland, Michigan, New Jersey, intimidation et the expelling the poll Section a00rney
New Mexico, Pennsylvania, end November 2002 election wetchors when the observed that there
Texas. In Arkaness, Louisiana, and held in Hidalgo County, voting supervisors was a lane
Maryland, it was alleged that Texas. The Voting alerted the election atmosphere in
AfricmrAmericans were victims of Section attorney administrator that two Hidalgo County
voter suppression. In New Jersey requested several poll watchers for the between some of the
and Texas, allegations of voter pieces of documer g ation Republican candidate white Republicans
suppression involved Hispanics. from the courey were making random and the Hispanic
The victims of voter suppression m elections administrator, challenges to Hispanic citizenry. The Voting
the other states were not specdied. including newspaper voters. Section

articles, letters between recommendedthal
According to the Voting Section, the elections The Voting Section this is an area that
many of the matters referred to in adnrinistrator and the further deternened that should be monitored
the letter were natters under the Republican elections efrorls an the part of the in future elections.
jurisdiction of the Crirninal Division administrator, and Republican party did not
and ware being investigated by that irdorrr®tion regarding a dampen minority turnout
Division when the letter was study regarding the and did not discover
received. The Voting Section possibility of 13,000 instances of voter
investigated two of the allegations dead or ineligible voters intimidation at the polls
referred loin the letter, including on the county voter rolls, on election day. The
one in Hidalgo County. Texas, The Voting Section Voting Section acted that
where it was alleged that the attorney spoke with minony contacts in the
Repubtcen party intimidated FGspenic votan: and county: (1) did not think
Hispanic voters countywide to other minority contacts, that the allegations of
dampen their tumour at the general The Voting Section dead voters on the rolls
election. The second allegation that attorney also analyzed dampened turnout; (2)
the Voting Section investigated that voter turnout data for did not believe that the
was referred to in the letter was in Hidalgo County end challenges made by the
New Jersey; the Voting Section compared it to the stale two poll watchers caused
opened a rrwtter in 200310 of Tacos for 2002 and fewer Hispanic voters to
investigate this allegation (see previous elections. vote; and (3) drd not
lotormation provided in this report problems of voter
attachment for 2003). intimidation al the polls.

The Voting Section did
The most d'uect form of alleged not find epperem
indmidatlon in Hidalgo County was differences between the
reported to have occurred when voter turnout data in the
two poll watchers for a Republican 2002 election compered
candidate challenged Hispanic to other elections.
voters at early voting on the basis
that a study indicated that 13,000
dead or ineligible voters were in the
county's voter registration rolls. The
Republican party held a press
conference two weeks before the
election where party
representat ives alleged that voter
fraud could boa significant problem
with the number of people listed
incorrectly on the voter rolls.
10. As described in DOJ'e After an eapedled In the complaint, the The consent decree
complahn, DOJ alleged that the investigation, DOJ fled Voting Section alleged required the stale to
state of Okfahome was not in a cornplaint in the U.S. that the state of take corrective
Compkence, with UOCAVA. Election District Court for the Oklahoma violated actions so that all
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Description tamed an Voting
Section information

Voting Section'.
actions taken to

eddreaa olteoslien

Voting Section's
eseesernerrt of

al	 ions

Disposition by
Voting Section

officials 6t Oklahoma could not mail Western District of UOCAVA. uniformed military
absentee ballots to military and Oklahoma on personnel and
civilian overseas voters on a date September 12, 2002. citizens living
sufficiently In advance of the and entered into a overseas who filed a
September 17, 2002. primary runoff consent decree with the timely request to
election to allow voters to receive state of OMahoma on receive an absentee
the begot, caste vote, and return September 17, 2102. ballot ere given the
the ballet to election affkiela by the opportunity to vole.
deadline established by stele law. The stale led so

through, among other
thing., the passage of
UOCAVA compliance
legislation in May
2003.

11. As described in DOJS After an elrpedaed In the complaint, the The court entered a
complaint, DOJ alleged that ea a investigation, DOJ [Red Voting Section alleged temporary restraining
result of the congressed period of a complaint and motion that the slate of Teas order and prelurmrary
time between the Tessa primary for ateeporery violated UOCAVA. injunction on March
and runoff elections, election restraining order and 25, 2002, permitting
officials in the state of Texas failed preliminary injunction in qualified Texas voters
to mail absentee ballots to military the U.S. District Court to use federal write-in
and civilian overseas voters on a for the Western Olstrict absentee ballots for
data sofficiently in advance of the of Twces on Mooch 22, the April B, 2002,
April 9, 2002, federal primary runoff 2002. election. Aocordmg to
election to allow such votere to the terns of the court
receive the ballot, cast a vote, and order, the state was
return the ballot to election offer®Is required to lake
by the deadline established by actions to remedy
state law. absentee ballot

issues in the future.
This included
permitting voters to
eubmit write-in ballots
it their ballots are not
sent to them irn time
and counting the
write-in ballots as
valid as long as the
voters living outside
the United Slates are
qualified to vote in
Tax
A stipulation of
dismissal was
entered in February
2004 following
passage by the state
legislature of
legislation remedying
the United States'
co	 .int.
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Attachment IV

Election-Related Closed Matter Initiated during Calendar Year 2003
No.	 Matter	 Jurisdiction	 Date nrtter initiated	 DJ No.

1	 Matter	 Now Jersey	 January2013	 Yea
Source: DOJ Civil Rights Division.

Sum nena el Elwetinn-Rdwted Cleeed Mener Initisn nt Olsen, Gtwndsr Vewr ]M1

Description based on	 Voting Section's action.
Voting Section	 taken to sddreaa
information	 allegetlon

Voting Section's
esaeumen of

al	 ions

Diapeoitien by Voting
Section

1. This maser was the	 The Voting Section The people that the Voting The Voting Section closed
second none, opened 	 attorney contacted, Section attorney the matter because it
by the Voting Section in	 Latino political activist in contacted were not aware lacked mark.
response to the	 the New York of the a-marl or any other
November 2002 letter	 metnpolitan area, the threats or 6dimidalbn
from a U.S.	 Treasurer of the New tactics against Latino
Representative referred	 Jersey Hispanic Bar votere. The Voting Section
10 10 the prevlousy	 Foundation, and a noted that its investigation
described 2002 matter 	 asnnrrcnhy activist and yielded results ember to
for Hidalgo County,	 attorney based in Newark, the judges findinga__tbat
Texes. Thera were	 New Jersey. the ballot lateness plan
allegations of voter mentioned in the .mail
Indrtidation In New did not raise concerns
Jersey. According to a about Latino voter
newspaper artcle, e- intirnklatfon during the
nails were sent to Latino Novanber 2002 general
lawyers urging them to election.
engage is en aggressive
campaign to ensure
ballot fairness. Attorneys
for both the Democratic
and Republican National
Comnittees presented
their case before the
U.S. district court. The
judge ruled a law day,
before the Novenber
2002 election Set there
waanothing sinaler in
the Republican ballot
fairness plan and
characterized the plan
as legitimate campaign
aaivi	 .
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Comments from the Department of Justice

U.S. D.vto t dJo,

QSvil Right Divimu

gtryrtay^.rw.u.^ya..^	 ^rr.^..nc on..

Aome27,2004

Willio t O. Jo. j,.
Dinctm
Umcl®d Secmiry. dJuaicatm.
Unitod D.oto.00000onont Aaoanmbilry O6wo
WWrington, D.C. 20548

R. Dço.mono OfJ ion', A- to Ads, Po Eiontr,n-Rdo d V dv
rrieyulmtrla -L oRRryort GA 044-104

hmk yo. fm innriding the Deputmml of ioncce of h. ouyy of. dnfluftne
Guva®mt Aoeatotobiliry 0I80 (GAG)rzmt ..Wlod-Depotmaq oriontm : AldvMom
Addrow Pot Electioo-R.1dedVefing tr gulci0 .' 734. Idlemmtadatho h.ECo
Depummt'e RvuW o--M and I ngeaf 9W R be itoluded ot So ftA np m

T. Depnmmt ap piss the GA01, and the rto t g,n nbas', mnrst in this
005 h ponao itoot. tozd, of ell the uw ofaynmhiI4yd0t8ed to the Ci.A Riglna
Di.iom, on,, took. no,,, highly wm pM¢ung den &—hi

So.,x001. me Di.1mfm.onkd anddy toyraxtrWnJ voting n4+000. We nova
dirt000dao0Umi.l[mmucoto implemCWngSoolw00tto nnl c oftbe Help Artmeio Von.
Aa 0(2007 rHAVA), incNding noot ng with Y1 rmta and oeuitorias to 6cilitna their
prgoteednq. to eonoplywimth, HAVA Proof toot therm homy 1, 2006. Wed.,
3400 ukot.o ,odwmddq* to pmtatdx ti oO ofd tni000ioy rasa Audwe boo,,
movdn oog(y to rnuae 16r1.11 Ameiun citizma wcxu, ioc deg m y mm sod rdmnm
unllibm.6avo m oppmomigto DaliciY.co in thedtmaTpio Pis. F Ily, n your de L
rtpon d—natr.ee. me Divi.irmlow eigoitirmtly incmeod Oho mvnbva of it.., ad
oteoven deployed to moueoonpli--th fedwlvoting rights Jo Scott, dii. DivWonhot
knot fully dronuve to the dWUAgo o(WoWOUog fedeN voting tigLU, and ve oe gratiOnd to.,.
o1R noon ful=adrofledafmyoor drag ngon.

With,epodtotheepmificcec00000eodoti000 yow draft treymt hot ot W . wo arc pkrcd
S hod, to ft Divuimo iow,och will be .fthurylddilion to dm mmy mp shady
nkoo eo mo pmiatiaa offdvlwingt gto. Jbrthotremon.lho Anirto,i AVamcy
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Genol for CPO Rights be the dy dincad bnplonmutim of lvtn

WI& tegad to the helm= of de dn4 t pod .e praate No oppnomtty to beve
watcd with GAO Oamotd on tbbmdil Ar with my report m m iwe of eu b. oridml
rwii to ofd 	 MetePatXpolb mmP and cacme. Aaad 	 y.
we ebo nQp[wek Go cppo MOity ro ptwide m.nnnnUL W e musk bowers. tegiuer nor
diseppoinboent fit. ..hik GAO took cnrc Wm 58em month, to inve pipto and tomgk its
m,rt regon, ym a fa=d t . Ciril Rights DWio® ooy m wnoto to toviow and emtmau on the
.vhuniomu docwnmt Mono-, wtm the Diriden a pled the diI otia od pot01.tiil for
aior tared by mchmabbo vidad nvvw. GAO ofk adjoe on. dditiand wool 1me
maictioo km rermoly honpead ma rbild to pm ids the t ype ofNwaugh twriew eppropdato
to meb m ®pwemt door mm4 s pvtioolalr oofocmnek mnoeq— given thrt the draft «pot
Ado to eeptuto tow tyeoI Ii,l pouimeofGo Vatiog 8ecti ,n wmk. N—ftlem.we
Itove etdowortd mPoovide n dmiledand Ins tlouingomtofcemmmb u Pnm..bk indo
yeonitted Ibx. Ore at oifk mmmma b.kre

1

Took We GAO rocmmnotde emb&Ling widen ftOcl+^" t'r ICM (stmt i
otnmutbThkIogmd In	eiora"msm Ito i"8 r . A+ootod. lb. AietW
Mbmoy Gmtxd hen Woody Onto. u=ps to io.inoem dur tecamnmdaim.. and the Diowiod
will ivrytm+ent m ntmitotlo mean oft di.g such dm

At ttto ume *on m.cvc. itn imnonad thnt IDe deft nportnot lem the toderwith
Go roggenion dot the DI015m Weh larks mpg system for trmking in-Wd-mooi-im
aavida. See 1<un n o; Onof Repeat n41. This .robld be i— soceL Tb. Voting gddion does
noes ly hove ptwedum lbrt oAbctivdy tr=ek election mototmiog bctivtrin Sine. the mid.
1980., tha Voto.g Socuon boo ouinbioed loge don ling Wr init medue. Arles nn000dn drou(d
dow. the Divioimptovided Yettr inVrOliHtlOOa with a 8il1 ocplmatAd of tliac poadoro loot
MryZ2n	 otoynomqutriea ILe DMelon alloprvvidd you with Go .ewel ohm, mid
Ow tbirvaekmg 0.. the lam 20062004. 7Lve then providedet d d lion =boot the
Wte, Ne same oftlajo wdtetioo ntooirorod, the Wteofntretimt mdthe monber of OPbf
ob wvms and DO) p—I vbe —ik.d dm ekcuoa Tb. Voting Sootion boo fotntd thin
.yctan m be edegoue and effarive. Moreover, the uimog kP me .0=10010 and easily
eor®Idn

2

km Nc ®Pwmm that tb.Eml Info teDA Ito vest op-lodue infoitelioo PonsWb
.bout the Votg Section'. mforcmmt etivnio. Speeioea8r. rim mgad in the Df vim'=
mfonemmtof0.00100 203 oftbo VotingRidroc Act, while Ow did eptmputpmotobnve
mterd d.m though Much Is. 2054. Itdinettwu eofmcmant ofSecrtoo 203 only through
2002. See Drell R port .027. We bnrc prnioudynotedto yvo Got the Olvidoo oodatook s
rignifi	 mtmberofadditimW name RW d to Soetion 203 and laogtuge ommmityiava in
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2a . 2003. cod 2004. Vet, de doff rtyut f il, to nm0ioo dace. 7Ea Dnsim Wm
roepmfolly ooqo Ow 0e draft rcput be m,s0od to idled now full ncwd Spoci&afy.
CMI Aijhe Divkbn nmmnnown dedait, nd pmo®iy vidmd mmryutdm 296muotie
oonad onda Section 203 of hdp guide lord dxdouotfoW to amnpymg with do (r•'a
dream. In 2003, On Divisw dsc undated m addidntW two law dto (o o valor So tioo 2 and
Sod o 203 ofOr Vol5 flight. Act m6 non motto Secdun 203 ofdx Voting Right. A.) not
.fk,tW in the Aaempwt, nod  filed m additiom(3 ma it 2004 (erh undo Swf- 203 of
Ow Voting Right. Ad). The 00000 non n fmmnnn I in A100inon0 110 Nis lotIu. To ppo ft tit
pion, ho Diviuoo boo 5100E aMMS i o 203eunma Mq 2004o won Ned In the

p noiwt eight7sca. tdaem er. On ma Rind dnm Moy 20M 4rvo pooidd wm{emmdw
n ity Imgnge dadm Po&mm+ to mwe anon tloo dl Pmiau Secdou 203 own

to WAidoo In do faegdng ggegq a o ooba of sdmtim ijmud'xtiont wha toy
toodifimltlt&tntotioto oft being000raeod by de Diriaiot In tWs tapa60is impod>mt to
moa m6tlmdd moaitd on the Dirinion'a mnhotiry. 7lasoadies Wovidd-d denoting
right. l nooypn+idn fr wospcti•oidiefEerviOMfnoa Ioottrrards.awitO.
Dspartmam's vrvutipdoo ¢vats mn apvt cularjtufdiaion mry h.ro violaed do ton in do
nont admjori.gn;no daogv:n alodim poncndoto tocompy.ith de Inn unit non bog¢
in.iotolon, our immigdtm Lavine mod d.e onnmt 4tlgetn to u► for nmdie dot me
no laetgtru dsd• Uobk R(ot^	 H11ng lidgnioo in esf nom. Ow Denton v won¢
obteinre&Ifurpe rioWions Wt mono langw00000ing. Thir m eapnd.ly Importool Inkcng
mmindvdmtnniev'ugminsin stet¢ OntPonndnotingnoOnn tngishdon dtmgingthdr
deodm.dm;wsoafm.

3. 1D7deA Mfmnut'on no UOCAVA Week

On pope Zg of the theft tryad, to tbind butler Pdm about the laamit filed in Oomgls
mdur die Uniformed and Osnroa Citrsms Alxmtee Voting Act of 2986 OMId 6c ourod'd to
tnlat dot s emot onfow w.o good:

'Fild OMeined aeourt ordv in m UOCAVA law uit lo July Wing 0040 out, of
Oemgia+agoe>tina for svnfhrmegemy rdiefetdv for it. Prmwydadan.'

4. 5Itn1lo0,nn ion ore FIAVA Woh

On p.50 23 ofdkdreg ongoon, tommnn 7ofde Di vionssanim nano toe Holy
Amm(ea Vote Act of 2002 fah to mention de fvnHAVA ninon nett wdon0od by dw
Voting tnotI We rarpauNlynquen Wadrc following WH. point be eddod;

vnod in dm nt t t ¢d®In CNfomia eg.lon a comity for Dl long to Potty
implrnrnt MAYA
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The au i. U erd 0ov r. S.. grnto Cnoog. C lubmi. D. Cot). A nanpind wn filed on
M.y25,2004 dlegiog, in addition we riolotim o(S tioo 203, a.iol>tiao ofthv vote,
infmototioopwidon ofHAVA. A<onno deaeemgeiriog.ctioo.bylhnmmdytotcmedy
the.ioi.ti— ispmdiog tnninw end eppmm'd bydemeet.

i Ooaunented. of mmMdim fAlkwd ElrefNn 2000Vahrc D—lcritn

A. the GAO died report iuoHmnei, "[c)mGdmm in ouc elodion pn i+ of0mmn
iotpanncc.- Dud R Aorta vi. mon ore,. cooiiduroe i. nedad by'tiavntetyn ootding and
docwnooieg telxtion TJ.ted]aai.itism.o vim no arnpo.oLln^ Id Thin iam 6m
nttcfory=butr for oortew . onpiog. Awmdttgty. hi. ltopaoivn*mtbo 50.1 tryen
_wcli c.ptme me dod dove. nom®dug " Diri.ion'..Runs during de 2000 elecrmo. At
prtwo, die dad report bib to do m.

Ymv dM Ieonrte Oaogrers vd dr.a tepal tapatedlytefwtc®ms Dtw0oo'.
doaoneuing ofpobtic telephone uR doting the 2000 Noddentiel eicctioo. 7Leta 00	 one
m ybeo nd ounply dut.oelkn.te m®w ofdacumeotwg wdt pobb&0001x1. woWd
Mw en.bW it. Ofrmon to identify50 ocigece of violations of faierel tow worr.otiog lung
mreniptiao. hi. fmpottm104 thy GAO be elo.rtlutb I. ruthieg on e oroekdan,
bmaus nol . oonotu ioo ®only would netbe wont..

Thedicfdit onity in the draft tepo.Ya enommvy h in wartyembidee 6ocn on
lniophax by uuintioed by oamxtan hind by Ito Detainee t to rtond aW oon.ioginle the
Dcpnmvu'. mdn neicbboad n the drya.0a the 2000 oIsotioo. 77rc dre0 rgto te0etmd.
mattom log. way Woof& olydctnki. However. Ha draft 0004 hibtumte Umtfinc loge
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M. Greenbaum

M. Greenbaum is the Director of the Voting Rights Project for the Lawyers' Committee for
Rights Under Law where he is responsible for directing the Committee's voting rights

litigation which challenges all forms of voting rights discrimination practiced against minority and
ethnic groups in the United States. This work includes challenges to electoral practices that
violate the Voting Rights Act, including those which have the result of denying minorities an equal
opportunity to participate in the political process and elect candidates of their choice and voting
changes in jurisdictions covered by Section 5 of the Voting Rights Act which worsen the position
of minority voters, and challenges to electoral practices that violate the Fourteenth Amendment,
including those which improperly infringe on the fundamental right to vote, practices that
intentionally discriminate against minority voters, and claims brought pursuant to Bush v. Gore.
The Voting Rights Project acts as co-counsel with participating law firms to bring such actions.

Mr. Greenbaum is also responsible for directing the Voting Rights Project's non-litigative
activities, which include participating in efforts to maintain and expand the voting rights of minority
citizens through legislation, participating in outreach efforts to minority citizens involving voting
rights, producing position papers and articles on current issues of concern, coordinating with
other organizations on issues affecting voting, and speaking at conferences and to the media
regarding voting rights issues.

Immediately prior to joining the Lawyers' Committee, Mr. Greenbaum was a trial attorney in the
Voting Section of the United States Department of Justice for seven years where he enforced
voting rights laws for the United States, including Section 2 of the Voting Rights Act, preclearance
provisions under Section 5 of the Voting Rights Act, and the bilingual requirements under Section
203 of the Voting Rights Act. In United States v. Charleston County, South Carolina, a case which
challenged the at-large method of electing the Charleston County Council on grounds that it
diluted the voting strength of African-American citizens, Mr. Greenbaum drafted and argued a
successful plaintiffs motion for partial summary judgment on all three preconditions of Thornburg
v. Gingles, which is extremely rare, and was a member of the legal team that successfully tried
the remainder of the action before the district court.

Prior to working at the Department of Justice, Mr. Greenbaum was a litigation associate in the
Los Angeles office of the international law firm, Dewey Ballantine. Mr. Greenbaum worked on
numerous litigation matters in the areas of environmental law, employment law, and business
litigation.

Mr. Greenbaum graduated in 1989 from the University of California at Berkeley with Bachelor of
Arts degrees in Legal Studies (with honors) and History. He received his law degree from the
University of California at Los Angeles in 1993.

Mr. Greenbaum is of racially mixed heritage, with a mother of Japanese descent and a father who
is white.
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Patrick J. Rogers

• Partner/Shareholder, Modrall, Sperling, Roehl, Harris and Sisk, P.A., Albuquerque,
New Mexico;

• 1991-2003 General Counsel to the New Mexico Republican Party;
• Election cases:

o The Coalition to Expose Ballot Deception, et al v. Judy N. Chavez, et al;
Second Judicial District Court of Bernalillo County, New Mexico (2005);
represented plaintiffs challenging petition procedures;

o Miguel Gomez v. Ken Sanchez and Judy Chaves; Second Judicial District
Court of Bernalillo County, New Mexico (2005); residency challenge;

o Moises Griego, et al v. Rebecca Vigil-Giron v. Ralph Nader and Peter
Miguel Camejo, Supreme Court for the State of New Mexico (2004);
represented Ralph Nader and Peter Camejo, ballot access issues;

o Larry Larranaga, et al v. Mary E. Herrera and Rebecca Vigil-Giron,
Supreme Court of New Mexico (2004), voter identificat ion and 'fraudulent
registration issues,

o Decker, et al v. Kunko, et al; District Court of Chaves County, New
Mexico (2004); voter identification and fraudulent registration issues;
Kunko, et al v Decker, et al; Supreme Court of New Mexico (2004); voter
identification and fraudulent registration issues;

o In the Matter of the Security of Ballots Cast in Bernalillo County in the
2000 General Election; Second Judicial District Court of Bernalillo
County, New Mexico (2000); voting and counting irregularities and fraud.
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Mr. Norcross is a member of the Board
of Directors of Blank Rome
Government Relations LLC, and served
as Chairman of the Republican
National Convention's Committee on
Arrangements for the 2004 Republican
National Convention, in New York City.
His practice focuses on legislative

Senior Principal affairs, legislative and executive
202.772.5874
norcross@BlankRome.com department liaison, lobbying,

advocacy programs and public affairs.

Blank Rome Government Relations LLC - Biographies	 Page 1 of 1

BLANK	 ROME

GOVERNMENT RELATIONS uc

DAVID A. NORCROSS

He formerly served as a member of
the board of the International
Republican Institute Counsel for the
1988 Republican National Convention;
a member of the New Jersey
Republican State Committee; General
Counsel to the Republican National
Committee; General Counsel to the
International Republican Institute;
board member for The Center for
Democracy; vice chairman for the
bipartisan Commission on Presidential
Debates; and secretary for the
Burlington County (NJ) Board of
Elections.

Copyright ©2006 Blank Rome
Government Relations LLC

012,308

file://T:\RESEARCH IN PROGRESS\VOTING FRAUD-VOTER INTIMIDATION\Worki... 5/9/2007



Voting Fraud/Voter Intimidation Project Working Group Contact Information\
As of February 22, 2006

The Honorable Todd Rokita
Secretary of State
State House, Room 201
200 West Washington Street
Indianapolis, IN 46204
Phone: 317-232-6531
Fax 317-233-3283
Email:

Kathy Rogers
Director of Elections
Office of the Secretary of State
West Tower Suite 1104
2 Martin Luther King, Jr. Drive, SE
Atlanta, GA 30334-1505
Phone: 404-656-2871
Fax: 404/651--9531
Email:

David A. Norcross
Blank Rome, LLP
Sustaining Member
Watergate, Twelfth Floor
600 New Hampshire Avenue, N.W.
Washington, DC 20037
Phone: 202 785-4100
Fax: 202 785-5588
Email: norcross()blankrome.com

01x30;



VOTING RIGHTS ACT: SECTIONS 6 AND 8-THE

FEDERAL EXAMINER AND OBSERVER PROGRAM

HEARING
BEFORE THE

SUBCOMMITTEE ON THE CONSTITUTION
OF THE

COMMITTEE ON THE JUDICIARY

HOUSE OF REPRESENTATIVES
ONE HUNDRED NINTH CONGRESS

FIRST SESSION

NOVEMBER 15, 2005

Serial No. 109-77

Printed for the use of the Committee on the Judiciary

Available via the World Wide Web: httpJ/judiciary.house.gov

U.S. GOVERNMENT PRINTING OFFICE

24-606 PDF	 WASHINGTON : 2006

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore,gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512-1800

Fax: (202) 512-2250 Mail: Stop SSOP, Washington, DC 20402-0001

012310



COMMITTEE ON THE JUDICIARY

F. JAMES SENSENBRENNER, JR., Wisconsin, Chairman
HENRY J. HYDE, Illinois JOHN CONYERS, JR., Michigan
HOWARD COBLE, North Carolina HOWARD L. BERMAN, California
LAMAR SMITH, Texas RICK BOUCHER, Virginia
ELTON GALLEGLY, California JERROLD NADLER, New York
BOB GOODLATTE, Virginia ROBERT C. SCOTT, Virginia
STEVE CHABOT, Ohio MELVIN L. WATT, North Carolina
DANIEL E. LUNGREN, California ZOE LOFGREN, California
WILLIAM L. JENKINS, Tennessee SHEILA JACKSON LEE, Texas
CHRIS CANNON, Utah MAXINE WATERS, California
SPENCER BACHUS, Alabama MARTIN T. MEEHAN, Massachusetts
BOB INGLIS, South Carolina WILLIAM D. DELAHUNT, Massachusetts
JOHN N. HOSTETTLER, Indiana ROBERT WEXLER, Florida
MARK GREEN, Wisconsin ANTHONY D. WEINER, New York
RIC KELLER, Florida ADAM B. SCHIFF, California
DARRELL ISSA, California LINDA T. SANCHEZ, California
JEFF FLAKE, Arizona CHRIS VAN HOLLEN, Maryland
MIKE PENCE, Indiana DEBBIE WASSERMAN SCHULTZ, Florida
J. RANDY FORBES, Virginia
STEVE KING, Iowa
TOM FEENEY, Florida
TRENT FRANKS, Arizona
LOUIE GOHMERT, Texas

PHILIP G. KIKO, General Counsel-Chief of Staff
PERRY H. APELBAUM, Minority Chief Counsel

SUBCOMMITTEE ON THE CONSTITUTION

STEVE CHABOT, Ohio, Chairman
TRENT FRANKS, Arizona JERROLD NADLER, New York
WILLIAM L. JENKINS, Tennessee JOHN CONYERS, JR., Michigan
SPENCER BACHUS, Alabama ROBERT C. SCOTT, Virginia
JOHN N. HOSTETTLER, Indiana MELVIN L. WATT, North Carolina
MARK GREEN, Wisconsin CHRIS VAN HOLLEN, Maryland
STEVE KING, Iowa
TOM FEENEY, Florida

PAUL B. TAYLOR, Chief Counsel
E. STEWART JEFFRIES, Counsel

HILARY FUNK, Counsel
KIMBERLY BETZ, Full Committee Counsel

DAVID LACHMANN, Minority Professional Staff Member

(II)

012311



CONTENTS

NOVEMBER 15, 2005

OPENING STATEMENT

Page
The Honorable Steve Chabot, a Representative in Congress from the State

of Ohio, and Chairman, Subcommittee on the Constitution ............................
The Honorable John Conyers, Jr., a Representative in Congress from the

State of Michigan, Ranking Member, Committee on the Judiciary, and
Member, Subcommittee on the Constitution .....................................................

The Honorable Robert C. Scott, a Representative in Congress from the State
of Virginia, and Member, Subcommittee on the Constitution ..........................

The Honorable Melvin L. Watt, a Representative in Congress from the State
of North Carolina, and Member, Subcommittee on the Constitution ..............

The Honorable David Scott, a Representative in Congress from the State
ofGeorgia ..............................................................................................................

WITNESSES

Ms. Nancy Randa, Deputy Associate Director for Human Resources Products
and Services, U.S. Office of Personnel Management
OralTestimony ..................................................................................................... 	 9
PreparedStatement ............................................................................................. 	 10

Ms. Penny L. Pew, Elections Director, Apache County, Arizona
OralTestimony ..................................................................................................... 	 12
PreparedStatement .............................................................................................	 13

Mr. Barry H. Weinberg, former Deputy Chief and Acting Chief, Voting Sec-
tion, Civil Rights Division, U.S. Department of Justice
OralTestimony ..................................................................................................... 	 17
PreparedStatement .............................................................................................	 20

APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

Prepared Statement of the Honorable John Conyers, Jr. a Representative
in Congress from the State if Michigan and Member, Subcommittee on
theConstitution	 ................................................................................................... 63

Appendix to the Statement of Penny Pew: Election Materials ............................ 65
Appendix to the Statement of Penny Pew: Prepared Statement of Penny

Pew submitted to the National Commission on the Voting Rights Act ........... 145
Appendix to the Statement of Barry Weinberg: Problems in America's Polling

Places: How They Can Be Stopped; Temple Political and Civil Rights Law
Review,	 Spring 2002	 ............................................................................................ 146

Prepared Statement of the Honorable Bradley J. Schlozman, Principal Deputy
Assistant Attorney General, Civil Rights Division, Department of Justice,
Concerning The Voting Rights Act: Sections 6 and 8, Federal Examiner
andObserver Programs	 ....................................................................................... 194

Inserted into the Record by Congressman Watt during the hearing: Letter
from William Jenkins, Director, Homeland Security and Justice Issues,
Government Accountability Office, to the Honorables Joseph Lieberman,
Henry Wazman, and John Conyers, Jr. regarding the Department of Jus-
tice's activities to address past election-related voting irregularities .............. 197

(III)

012312



VOTING RIGHTS ACT: SECTIONS 6 AND 8-
THE FEDERAL EXAMINER AND OBSERVER
PROGRAM

TUESDAY, NOVEMBER 15, 2005

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,

COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 12:38 p.m., in
Room 2141, Rayburn House Office Building, the Honorable Steve
Chabot (Chair of the Subcommittee) presiding.

Mr. CIIABOT. Every Chairman should have a gavel when it was
missing. So now we have it, we can get started.

This is the Subcommittee on the Constitution. I'm Steve Chabot,
the Chairman.

I want to thank you all for attending this afternoon. This is the
Subcommittee, as I said, on the Constitution, and the ninth in a
series of hearings this Committee has held in the last several
weeks examining the impact and effectiveness of the Voting Rights
Act.

I'd like to thank all my colleagues again for their assistance in
making each of these hearings informative and thought provoking,
as we continue our efforts to look closely at those provisions of the
Voting Rights Act which are set to expire in 2007.

Today, we will focus our attention on sections 6, 7, and 8 of the
Voting Rights Act, each of which is set, as I said, to expire in 2
years, in 2007, unless Congress acts otherwise and reauthorizes.

Section 6 authorizes the Attorney General to send Federal exam-
iners to cover jurisdictions to register new voters.

Section 7 outlines the procedures to be followed by these exam-
iners when registering new voters.

And section 8 authorizes the Attorney General to send Federal
observers into these covered jurisdictions to ensure that the rights
afforded by Federal law are protected.

We have another distinguished panel of witnesses with us here
this afternoon, and we want to thank them all for being here, and
we look very much forward to their testimony.

The assistance provided by Federal examiners and observers in
the election process has played an instrumental role in increasing
minority voter participation.

After almost a century of racial discrimination in voting and sev-
eral unsuccessful attempts to curtail these pervasive practices,
Congress enacted the Voting Rights Act back in 1965.

(1)
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Among the many different tools provided by Congress is the
intervention of Federal examiners and observers. This Federal
oversight was deemed necessary as result of the failure on the part
of covered jurisdictions to openly accept minority voters in the po-
litical process.

In the initial years after enactment of the Voting Rights Act,
Federal examiners and observers were used in record numbers.
The impact these provisions have had on minority voters is re-
flected in the increasing number of minority voters registering to
vote.

Over 112,000 minority voters have been registered by Federal ex-
aminers over the life of the Voting Rights Act.

And while the number of examiners sent to jurisdictions has de-
creased in recent years, the importance of Federal oversight in pro-
tecting minority voters has not diminished.

In the last 25 years, Federal observers have been sent to over 98
covered counties to ensure that minority voters are protected.

In fact, the Department of Justice just last week sent Federal ob-
servers to 16 jurisdictions in 7 States to monitor elections, to en-
sure compliance with the Voting Rights Act and other Federal vot-
ing and election statutes.

Today, we will examine the impact that Federal examiners and
observers have had on increasing minority participation in the po-
litical process and the continued need for these provisions in the
future.

Again, we look forward to hearing from all our witnesses here
this afternoon.

And at this time, I will recognize the distinguished Ranking
Member of the full Committee, Mr. Conyers of Michigan, if he
would like to make an opening statement.

Mr. CoNYERS. Thank you, Mr. Chairman.
Before I begin, could I ask the Chair a question about the ab-

sence or withdrawal of the Department of Justice witness that was
scheduled to have been here?

Mr. CHABOr. Yes. If the gentleman will yield?
Mr. CoNyERS. And I'll yield.
Mr. CHABOT. We've been informed, and, in fact, I would note that

the Department of Justice was scheduled to be our fourth witness
today, but due to a scheduling conflict, they couldn't be here. They
have submitted written testimony, and it's been made available to
us, and they've offered to make themselves available at a later
date, and to respond to any written questions that this Committee
might have.

Mr. CONYERS. Thank you very much for making that clear be-
cause their presence is very critical in how many of us will proceed
under these—this very important consideration.

Mr. CHABOT. Would the gentleman yield one more time, please?
Mr. Cor,wERS. Of course.
Mr. CHABOT. I thank the gentleman for yielding. I might note

that Mr. Weinberg is a former attorney with the Justice Depart-
ment, and may be able to answer some of the questions that would
be answered if the Justice Department were here.

But again, they—we will be able to provide those questions to
them in writing and maybe an appearance down the road as well.
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Thank you.
Mr. CoNYERS. Oh, you're more than welcome.
This is a very important part of extending the Voting Rights Act

of 1965, and I'm very interested from hearing—in hearing from the
witnesses about the relationships between the examiners and the
observers.

We're—it seems to me, frankly, Mr. Chairman and Members of
the Committee, that we may need to resort to a little rewriting of
this section to clear up some parts of it.

The one thing I would love to hear commented on and maybe
we'll do it in the questions is that we have a sent Members in for—
we have sent either observers—people have been certified to come
in to monitor elections, but it's usually about language barriers. It's
not about racial exclusion or harassment or coercion or discour-
aging the vote.

For example, in the city—my city of Hamtramck, Michigan, in
which there were some problems with Arab-Americans being har-
assed at the polls, and they—we sent in Federal observers, but in
many parts of the country, where we really need somebody looking
at some very fundamental questions, which leave it unnecessary for
me to even discuss why we have to justify this extending and im-
proving on these provisions 3 and 6 and 8. Every election cycle in
our offices, we field numerous complaints involving election day
mischief and worse from around the country—plenty of it.

As a matter of fact, we should write a report about it or Mr.
Weinberg or Ms. Pew should write a book about it. Baltimore,
2002—intentions to confuse and suppress the voter turnout, where
flyers misstated the date of the election and implied that overdue
parking tickets, moving violations, behind in your rent were quali-
fications that could preclude you being allowed to vote.

Kentucky gubernatorial election, 2003-59 precincts with signifi-
cant African-American populations targeted for vote challenges by
local campaign officials.

May I have an additional minute, sir?
Mr. CHABOT. Without objection, so ordered.
Mr. CoNYExs. Thank you.
In North Carolina, in 1990, the Department sued over postcards

mailed to African-American voters designed to discourage them
from coming to polls by providing misinformation about the voter
requirements.

They finally—there was a consent decree.
Now, the failure—one of the problems that were corrected from

1957 to 1965 is that we were giving retrospective relief for inter-
ference with the right to vote.

What we needed was prospective relief, and that's what's up for
renewal now, and I hope we can gather a hardcore congressional
group of Members that realize that that's the heart of this—one of
the hearts of the hearing that we're holding here today.

We've had an election day last week. The Department sent Fed-
eral observers and personnel into 16 jurisdictions in 7 States.

In 2004, the Department coordinated and sent 1,463 Federal ob-
servers and 533 Department personnel to monitor 163 elections in
105 jurisdictions and 29 States.
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So we're here about something that is really fundamental to im-
proving the voter process in America.

I cannot get it out of my head that we have had two presidential
elections in a row where one State in each election determined the
outcome of the election, and each time more election violations and
accusations of violations occurred in they State that provided the
winner of the election with the presidency.

And so I ask unanimous consent to revise and extend my re-
marks and to include it in the record.

Mr. CHABOT. The gentleman's time has expired, and so ordered.
I would just note—the Chairman would just take a very brief not

necessarily rebuttal, but I would just note that in the most recent
election, the State that the gentleman was referring to happens to
be my State, the State of Ohio, and there were many accusations
of problems at polling places and things, and study after study
that's been done really indicated that it was a fair election and that
the vote was accurate; and I believe it was 118,000 was the margin
in Ohio. So it wasn't like Florida, where there were 500 or some-
thing that made the difference.

So, for the record, Mr. Conyers.
Mr. CONYERS. Well, for the record
Mr. CHABOT. Yeah.
Mr. CONYERS. —there is a book out called "What Went Wrong in

Ohio," based on a report by the minority staff of the Judiciary
Committee that has not been rebutted to my knowledge.

Mr. CHABOT. Yeah. I would just note that I believe that's the mi-
nority's opinion on that particular book and isn't—so I'd. But we
could get on and on about that. But I—the one thing we do agree
on is that the Voting Rights Act is very important and has been
significant in protecting the rights to vote for many people in this
country, and we're looking seriously at reauthorizing this, and so
I think we agree on most of what the gentleman said in his open-
ing statement.

And so I thank the gentleman for that.
Mr. CONYERS. Thank you, Mr. Chairman.
Mr. CHABOT. The gentleman from Virginia, Mr. Scott, is recog-

nized for five minutes.
Mr. SCOTT OF VIR,G ,. Thank you, Mr. Chairman.
Mr. Chairman, sections 6 through 8 of the Voting Rights Act con-

tain the Federal Examiner and Observer provisions of the act,
which allow Federal employees to observe polling place and voter
counting activities and serve to document and deter inappropriate
conduct.

Although these provisions are permanent, the primary way these
provisions are utilized is through the section five preclearance cov-
erage formula, which is set to expire in August 2007.

Federal observers have been deployed in every year, just about
every year. From 1966 through December 8, 2003, almost 25,000
observers have been deployed in approximately a thousand elec-
tions.

While observer coverage in the early years was almost exclu-
sively designed to protect the rights of Black voters in the Deep
South, in recent years it has been approximately a 50-50 split be-
tween traditional election coverage and election coverage designed
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to protect the rights of minority language voters in various areas
of the country.

In addition, the Department has routinely deployed its own civil
rights personnel to serve as civil rights monitors in jurisdictions
not covered by the Voting Rights Act.

During the 2004 election, the Department of Justice sent ap-
proximately 840 Federal observers and more than 250 Civil Rights
Division personnel to 86 jurisdictions in 25 States to monitor gen-
eral election activities to ensure voters were free from harassment,
intimidation, and other illegal activity.

Over the last 40 years, the nature of the Federal examiner has
changed. The examiner now usually plays a more administrative
role; whereas, the observer's role has become more central to pro-
tecting voting rights.

Observers monitor elections in any certified jurisdiction for the
purpose of observing whether eligible voters are allowed to vote,
and whether votes cast by eligible voters are properly being count-
ed.

Observers essentially serve as witnesses for what occurs in the
polling place and during the counting of the vote.

In the case U.S. v. Berks County, that case shows the value of
observers in documenting problems within the polls. The United
States won the case, based upon the court-appointed observers'
substantial evidence of hostile and unequal treatment of Hispanic
and Spanish-speaking voters by polling officials.

The Berks case also illustrates why observers have a deterrent
effect, because poll workers, election officials, and others involved
in the election process know that their actions are being observed
and recorded, some individuals are going to be discouraged from
engaging in inappropriate behavior.

Sections 6 and 8 and other expiring provisions are essential to
ensuring the fairness of our political process and equal opportunity
for minorities in American politics.

It's imperative that we work together to strengthen these provi-
sions, and I look forward to the testimony of our witnesses.

I yield back.
Mr. CHABOT. I thank the gentleman for yielding back.
The gentleman from North Carolina, Mr. Watt, is recognized for

the purpose of making an opening statement.
Mr. WATT. Thank you, Mr. Chairman, and thank the Chairman

again and the Chairman of the full Committee for this series of
hearings.

I think this is the ninth one we've had on the reauthorization.
Mr. CHABOT. That's correct.
Mr. WA'rr. And I think we're getting close to building the record

that we need related to the expiring provisions and the necessity
for their extension.

Today's hearing turns to the last set of provisions scheduled to
expire in 2007. Although much of the media coverage and public
interest in the Voting Rights Act has been focused largely on sec-
tion 5 and section 203, the Federal Examiner and Observer Pro-
gram has historically played an integral role in ensuring that vot-
ing rights are actually shielded from Election Day abuses and the
violation of those rights are properly documented.
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While there is some question about the necessity of the Federal
examiner provisions going forward, the role and continued need of
well-trained Federal observers assigned to monitor elections in cer-
tified jurisdictions is absolutely critical.

The value to the average citizen of a Federal presence at the
polls in those jurisdictions with a pattern of voting irregularities
and infractions is simply incalculable.

Voters feel more at ease and confident when the Government
places a high priority on election monitoring.

Conversely, those who might otherwise commit fraud or harass
or intimidate eligible voters are deterred from doing so.

Despite significant gains in preventing blatant acts of discrimina-
tion at the polls, intentional efforts to undermine racial and lan-
guage minority voters persist.

Last week the Voting Rights Initiative of the University of Michi-
gan Law School issued its final report entitled "Documenting Dis-
crimination in Voting: Judicial Findings Under Section 2 of the
Voting Rights Act Since 1982." And I'm going to ask unanimous
consent that we enter this report in the record, Mr. Chairman.

Mr. CHABOT. Without objection, so ordered.
Mr. WATT. Combing through the over 700 court cases, the re-

searchers document repeated and sometimes egregious evidence of
intentional discrimination against Native Americans, elderly Afri-
can-Americans, and others on election day.

Just last year, at the request of Ranking Member Conyers, Con-
gressman Waxman and Senator Lieberman, the GAO reviewed the
Department of Justice's activities to address—acknowledged elec-
tion-related voting irregularities, including conduct prohibited by
the Voting Rights Act in Florida and other jurisdictions during
Election 2000, and I would ask unanimous consent that that report
be entered into the record also.

Mr. CHABOT. Without objection, also so ordered.
Mr. WA'r'r. Although a DOJ witness could not be here today, or

at least not a current employee of the DOJ, I would encourage the
continued deployment of DOJ attorneys and other professionals on
a judicious and non-political basis to supplement, but not to replace
the work of statutorily authorized observers.

Federal observers have statutory rights to access not shared by
Department of Justice attorneys.

It is important that this access to the polling place be preserved
to guarantee every voter's ability to cast their vote and to have
their votes counted free of unlawful discrimination.

Finally, Mr. Chairman, one final thing I want to deal with-
that's—really we haven't had a hearing on yet, but there's been
some testimony about over the course of our hearings, and that's
we need to make sure that the award of expert fees to prevailing
parties in litigation is put into the reauthorization.

The fees of experts in these cases are just—have become a real
burden for everybody. I understand that prior to the 1982 reauthor-
ization, there was an agreement to put this provision in, and be-
cause of the crunch at the last minute, the provision actually just
never got put into the law.

And I don't think there's really any controversy about it. Prior
testimony has already established the incredible expense imposed
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on bona fide victims of voting rights violations to assemble the nec-
essary evidence to sustain their burden of proof in a private action.

By allowing expert fees to prevail in parties, we would bring the
Voting Rights Act into conformity with other Civil Rights legisla-
tion and promote the continued partnership between individual
and Government enforcement that has made the act the success it
is today.

I thank you, Mr. Chairman, and yield back and look forward to
the witnesses; welcome them and thank them for being here.

Mr. CHABOT. I thank the gentleman. The gentleman's time has
expired.

The Chair would also note the presence of a distinguished Mem-
ber of the House, Congressman David Scott of Georgia, whose at-
tendance has been exemplary at these hearings. Not actually a
Member of this Committee, but I'd ask unanimous consent that he
be recognized and have all the rights of a Committee Member
today and be allowed to make an opening statement should he
chose to do so, and also be allowed to question witnesses.

The gentleman is recognized, if he'd like to make an opening
statement.

Mr. SCOTT OF GEORGIA. Well, thank you, Mr. Chairman.
I would just like to associate my remarks with my distinguished

Democratic colleagues who've spoken eloquently on the statements
so far in the interest of time.

But there is—and my Republican colleague, the Chairman, quite
naturally. Thank you, Mr. Chairman. I also recognize you first.

If it were not for your graciousness, I wouldn't be here with this
excellent opportunity.

Mr. CHABOT. Thank you. I was listening. Thank you.
Mr. SCOTT OF GEORGIA. Well, I may add, I had already gone over

and shaked [sic.] his hand and thanked him personally.
Mr. WATT. I just didn't want him to engage in that oversight, Mr.

Chairman.
Mr. CHABOT. When all this goodwill is over. Yeah.
Mr. SCOTT OF GEORGIA. And only one point that I certainly want

to—a point that I think we would—I'm interested in is the why
Federal observers are—you think they are—Mr. Weinberg, espe-
cially I was reading over your testimony earlier today—and your
point about why Federal observers are necessary, but Federal ex-
aminers are not, certainly begs for some good discussion. So I look
forward to that.

Thank you, Mr. Chairman.
Mr. CHABOT. Thank you. The gentleman's time has expired.
I'd like to—before I introduce the panel—note that without objec-

tion all Members will have 5 legislative days to submit additional
materials for the hearing record.

And I'd now like to introduce our very distinguished panel of wit-
nesses here this afternoon. Our first witness will be Ms. Nancy
Randa, Deputy Associate Director for Talent Services, Human Re-
sources, Products, and Services Division, at the U.S. Department of
Personnel Management.

As Deputy Associate Director, Ms. Randa oversees the services
and support provided to Federal agencies in staffing and human re-
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sources, organizational and individual assessment, training and
management assistance, and technology services.

.Included in her responsibilities is overseeing OPM's Voting
Rights Program, which deploys observers to designated polling
sites to monitor elections.

Prior to serving as Deputy Associate Director, Ms. Randa served
as Acting Associate Director for Merit Systems Oversight and Ef-
fectiveness, where she spearheaded a variety of projects that sup-
port human capital management and accountability.

Ms. Randa is an active supporter of human resources workforce
transformation efforts, working on HR curriculum efforts at the
graduate school operated out of the U.S. Department of Agri-
culture, and with the Human Resources Management Council.

We welcome you here this afternoon, Ms. Randa.
Our second witness will be Ms. Penny Pew.
Ms. Pew has served as Apache County Elections Director since

2001. She has been a certified Elections Officer with the Arizona
Secretary of State's Office since 2001, as well as Arizona's League
of Cities and Towns.

In 2003, Ms. Pew successfully completed the Southwest Leader-
ship Program for Local and State Government from the University
of Arizona Institute for Public Policy and Management.

In 2004, Ms. Pew partnered with the Navajo Nation Office of the
Speaker on the successful Get Out the Vote 2004 Campaign. She
most recently served as a panelist for the National Commission on
the Voting Rights Act. We welcome you here this afternoon, Ms.
Pew.

And our third and final witness will be Mr. Barry Weinberg.
Mr. Weinberg is a former Deputy Chief and Acting Chief of the

Voting Section at the U.S. Department of Justice.
From 1965 until 2000, Mr. Weinberg served in many key roles

at the Department, including supervising investigations and litiga-
tion under the Voting Rights Act.

In December 1999, the Barry H. Weinberg Award was estab-
lished by the Department of Justice, recognizing an individual who
has made an outstanding contribution to the effectiveness of the
Federal Observer Program for monitoring polling place procedures
under the Voting Rights Act.

Mr. Weinberg is the author of numerous articles on the Voting
Rights Act, including a 2002 law review article, co-authored with
Lynne Utrecht, titled "Problems in America's Polling Places: How
They Can be Stopped."

Welcome, Mr. Weinberg, as well, as all the panelists. And I
would—as I had noted before, the—for the record, the Department
of Justice was scheduled to be our fourth witness here today, but
due to a scheduling conflict, they were unable to be here.

The Department of Justice has submitted written testimony,
which has been made available to us, and has offered to make
themselves available at a later date and to respond to any written
questions that this Committee might have, and those could be sub-
mitted to the Department of Justice.

A couple of other items I just need to mention is some of you
have testified before; some of you may not be aware of this. We
have what's called a 5 minute rule. There are two sets of lights
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there. They'll go for 5 minutes. For 4 minutes, they'll be green.
When there's 1 minute left, it'll turn yellow, and red light will come
on when your 5 minutes is up.

I won't gavel you down immediately at that time, but we'd ask
within reason to try to stay within that 5 minutes as much as pos-
sible.

It's also the practice of the Committee to swear in all witnesses
appearing before it, so if you wouldn't mind, if you could each stand
and raise your right hand.

[Witnesses sworn.]
Mr. CBOT. Each witness has indicated in the affirmative.

Thank you.
And we'll now hear from our first witness. Ms. Randa, you're rec-

ognized for 5 minutes.

TESTIMONY OF NANCY RANDA, DEPUTY ASSOCIATE DIREC-
TOR FOR HUMAN RESOURCES PRODUCTS AND SERVICES,
U.S. OFFICE OF PERSONNEL MANAGEMENT
Ms. RANDA. Thank you, Mr. Chairman and Members of the Sub-

committee. I am pleased to be here this afternoon to discuss the Of-
fice of Personnel Management's role in carrying out sections of the
Voting Rights Act of 1965.

OPM works closely with the Department of Justice, specifically
the Voting Section of the Civil Rights Division to assign voting
rights observers to locations designated by the Department.

OPM's ultimate success with this program depends on its ability
to recruit, train, deploy, and supervise observers of Election Day
procedures.

Under the Voting Rights Act, at the request of a U.S. District
Court or the U.S. Attorney General, OPM provides for appointment
of 1: examiners, to examine and register qualified individuals de-
nied the right to register in covered jurisdictions; 2: hearing offi-
cers, to entertain challenges to the actions of examiners; 3: support
staff; and 4: observers to monitor actual polling places on Election
Day and the subsequent tabulation of the votes.

Since 1966, we have deployed over 26,000 observers in a total of
22 States. Prior to 1976, we sent observers to only five States—Ala-
bama, Georgia, Louisiana, Mississippi, and South Carolina.

However, in the past 10 years, as more jurisdictions have been
subject to coverage under the Minority Language provisions of the
act, we sent the next largest number of observers after Mississippi
to these States: Arizona, New Mexico, New Jersey, California,
Michigan, Pennsylvania, and New York.

Voting Rights observers serve as neutral monitors, witnesses,
who do not intervene if there are violations. They only watch, lis-
ten, and record events that occur at particular polling sites on elec-
tion days.

At present, we have a pool of approximately 900 intermittent em-
ployees, called into service on an as needed basis, who come from
all walks of life, including Federal employees and retirees, stu-
dents, and other public and private sector workers.

We schedule 1-day classroom sessions for observers to provide in-
depth training on the overall process, on specific observer respon-
sibilities, and on administrative issues.
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We also provide refresher training during pre-briefing sessions
on the day before the election. Whenever possible, we do role play-
ing in the training to demonstrate to the observers the proper way
of handling themselves at the polling sites.

In brief, the deployment process works this way: Prior to an elec-
tion, the Department of Justice notifies OPM as to when and where
it will need observers.

OPM then assigns a Voting Rights Coordinator to work with Jus-
tice's lead attorney to allocate observers to polling sites, coordinate
logistics, and assign a captain to oversee the execution of the de-
ployment.

The day before an election, a Department attorney briefs the ob-
servers, specifying issues of concern and activities to be reported.
Throughout the day, observers report such information to the cap-
tain, who passes this information to a Department attorney. Only
the Department of Justice determines if intervention is necessary,
and only the Department of Justice takes action.

Toward the end of election day, the attorney determines when to
call back the observers. The observers then return to their staging
site and prepare a written report, one for each polling site, to docu-
ment what they saw and heard throughout the day.

This is the bulk of what OPM does. But the statute also calls on
OPM to have an examiner for each jurisdiction where observers
will be assigned.

Originally, these examiners prepared a Federally-maintained list
of voters who were denied the right to register in covered jurisdic-
tions and they received calls from citizens regarding election day
issues or incidents.

This function, however, has changed over the years. No voters
have been added to the Federally-maintained list since 1983, as
registration barriers have largely been eliminated.

Moreover, since there have been no challenges to registration de-
cisions in the past 30 years, there has been no need for hearing of-
ficers.

Also due to advances in technology, toll-free numbers now allow
citizens to report incidents and information to these examiners re-
motely in real time and 24 hours a day during the election period.

Under the act, OPM is required to publish voter registration
qualifications of each covered State in the Federal Register, as well
as to publish the list of examiners, places for voter registration,
and examiner assignments.

However, these publications requirements may no longer be nec-
essary since they are now covered nationwide by provisions of the
Help America Vote Act and the National Voter Registration Act,
which set out Federal standards for voter registration.

That concludes my testimony, and I would be pleased to respond
to any questions the Subcommittee may have.

[The prepared statement of Ms. Randa follows:]

PREPARED STATEMENT OF NANCY RANDA

Mr. Chairman and Members of the Subcommittee:
I am pleased to be here this afternoon to discuss the Office of Personnel Manage-

ment's (OPM) role in carrying out sections 3, 6, 7, 8, 9, and 12 of the Voting Rights
Act of 1965 (the Act).
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Currently, implementation of the Voting Rights Act at OPM is managed by the
Division for Human Resources Products and Services in the Center for Talent Serv-
ices. This office works closely with the Department of Justice (the Department), spe-
cifically the Voting Section of the Civil Rights Division, to assign Voting Rights ob-
servers to locations designated by the Department. OPM's ultimate success with
this program depends on its ability to recruit, train, deploy, and supervise observers
of election-day procedures.

With regard to responsibilities assigned to OPM (prior to 1979, the U.S. Civil
Service Commission), the Voting Rights Act provides, at the request of a U.S. Dis-
trict Court or the Attorney General of the United States, for the appointment of ex-
aminers to interview, ascertain qualifications, and register, if appropriate, qualified
individuals denied the right to register by State and local officials in covered juris-
dictions; hearing officers to entertain appeals and challenges to the actions of exam-
iners; support staff as necessary to allow these individuals to perform their respon-
sibilities; and observers to monitor actual polling places on election day and the sub-
sequent tabulation of the votes. These provisions have not materially changed since
initial passage of the Act in 1965. The Voting Rights Act also requires OPM to pro-
mulgate regulations on procedures for challenging the actions of examiners and to
publish in the Federal Register individual State registration qualifications.

Since 1966, we have deployed over 26,000 observers in a total of 22 States. Prior
to 1976, we sent observers to only 5 States: Alabama, Georgia, Louisiana, Mis-
sissippi, and South Carolina. In the past 10 years, as more jurisdictions have been
subject to coverage under the minority language provisions of the Act, we sent the
next largest number of observers, after Mississippi, to these States (in this order):
Arizona, New Mexico, New Jersey, California, Michigan, Pennsylvania, and New
York.

Voting Rights observers serve as neutral monitors, who do not intervene if there
are violations. They only watch, listen, and record events that occur at particular
polling sites on election days. At present, we have a pool of approximately 900 inter-
mittent employees—called into service on an as-needed basis—who come from all
walks of life, including Federal retirees, students, other public- and private-sector
workers, and some full-time employees of various Federal agencies.

We schedule one-day classroom sessions for observers to provide in-depth training
on the overall process, specific observer responsibilities, and administrative issues.
We also provide refresher training during pre-briefing sessions on the day before the
election. Whenever possible, we do role-playing in the training to demonstrate to the
observers the proper way of handling themselves at the polling sites.

In brief, the deployment process works this way: Prior to an election, the Depart-
ment notifies OPM as to when and where it will need observers. OPM then assigns
a Voting Rights Coordinator to (1) work with Justice's lead attorney to allocate ob-
servers to polling sites; (2) coordinate logistics, such as arranging hotel meeting
space and sleeping rooms for observers, leasing mobile phones, and making rental
car and airline reservations to transport observers; and (3) assign a captain to over-
see the execution of the deployment.

The day before an election, a Department attorney briefs the observers, specifying
issues of concern and activities to report. For example, if a jurisdiction has been sus-
pected of hampering non-English speakers' right to have interpreters or of not pro-
viding ballots in other languages as directed by consent decrees or court orders, the
Department's attorney may ask that observers witness the provided assistance and/
or make note of how many voters received language assistance. Observers may also
be asked to note how many non-English speakers were turned away from polling
sites or were given provisional ballots. Throughout the day, observers report such
information to the captain, who passes this information to a Department attorney.
Only the Department determines if intervention is necessary, and only the Depart-
ment takes action. Toward the end of an election day, the Department determines
when to call observers back. The observers then return to their staging site and pre-
pare written reports—one for each polling site—to document what they saw and
heard throughout the day.

That is the bulk of what OPM does. The statute also calls on OPM to have an
examiner for each jurisdiction where observers will be assigned. Originally, exam-
iners prepared a Federally maintained list of voters who were denied the right to
register by State and local officials in covered jurisdictions, and they received calls
from citizens regarding election-day issues or incidents. This function, however, has
changed over the years. No voters have been added to the Federally maintained list
since 1983 as registration barriers have been eliminated. Moreover, since there have
been no challenges to registration decisions in the past 30 years, there has been no
need for hearing officers. Also, due to advances in technology, toll-free numbers
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allow citizens to report incidents and information to examiners remotely, in real
time, and 24 hours a day during the election period.

Under the Act, OPM is required to publish voter registration qualifications of each
covered State in the Federal Register. It has also been required to publish the list
of examiners, places for voter registration, and examiner assignments. However,
these publication requirements may no longer be necessary, since they are now cov-
ered nationwide by provisions of the Help America Vote Act (HAVA) and "Motor-
Voter" statute (National Voter Registration Act), which set out Federal standards
for voter registration.

OPM's Voting Rights Program costs have ranged from under $1 million in earlier
years to a high of $4 million in the Fiscal Year that included the 2004 general elec-
tion. Putting aside the expected increase in 2004, the overall trend has been for an
increase in program coverage and cost, particularly for minority-language coverage.

That concludes my testimony, and I would be pleased to respond to any questions
the subcommittee may have.

Mr. CHABOT. Thank you very much. Ms. Pew, you're recognized
for 5 minutes.

TESTIMONY OF PENNY L. PEW, ELECTIONS DIRECTOR,
APACHE COUNTY, ARIZONA

Ms. PEW. Thank you, Mr. Chairman, Members of the Sub-
committee, for the opportunity to testify today for the reauthoriza-
tion of section 6 and section 8, as they relate to section 203 of the
Voting Rights Act.

As stated before, my name is Penny Pew, and I've been the Elec-
tions Director in Apache County since 2001.

And one of our primary focuses has been providing the minority
and prospective voters the necessary election materials to ensure
that each vote cast is an informed vote.

While this education began in the 1990's as a mandate, we con-
tinue to provide these services to our electors so that the rewarding
changes that we have experienced will continue.

I would like to speak to the Federal Observer Program, which I
believe was implemented following guidelines from the consent de-
cree.

The Observer Program has successfully functioned as a check
and balance feature in the translator program. One of the three-
member teams sent to the 33 precincts on the Navajo Nation
speaks Navajo, who I view as a partner.

During the day, these observers are able to witness poll workers
and translators assisting the voters as they impart ballot informa-
tion. The observers ask voters if they may observe the process.
They do not interfere with the process and have never, to my
knowledge, given any instruction to improve or to correct a process.

The observers note different scenarios occurring during the
course of the day to ensure that fraudulent information is not given
to voters. In some instances, the observers report happenings to
their DOJ central contact, who I meet with on each Federal Elec-
tion Day.

We are able to discuss the information relating to the day's
events at the polling places. This is absolutely the best way for me
to know instantaneously of situations that can be rectified in a very
timely manner.

I explain to those poll workers that the individuals have been in-
vited to help us do our duties. Observers are greeted by the inspec-
tor of the polling place in an attempt to put all parties at ease and
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to assure the poll workers that the observers should not be viewed
as hostile.

Identification is presented and worn by each observer throughout
the day. Due to the rural area of Apache County and in an attempt
to minimize their presence, observers are requested to dress casual
to better fit their surroundings.

In follow-up post-election meetings, these notes are discussed,
and, if necessary, changes are made in personnel or training proce-
dures to ensure that no repeat incidents occur.

As you are aware, the Navajo language is unique and could be
very easily misinterpreted. Translators who serve on these election
boards attend exclusive training classes, which are taught by full-
time outreach workers, using written copies, flip charts, cassette
recordings.

During these classes, members are asked to read aloud the infor-
mation together as a whole group. Open questions and clarifica-
tions are given by the outreach workers to ensure that each trans-
lator is uniform in their ballot translation, voter to voter, precinct
to precinct.

In 2004, Apache County extended partnership to include the
Navajo Nation Office of the Speaker. We provided various edu-
cational materials through chapter meetings, community forums,
fair booths, and frankly anywhere there were voters.

I am pleased to report that this was a worthwhile project. As it
turned out, Navajo Nation increased to 17,955 voters, compara-
tively to 14,277 voters in 2000. Additionally, the numbers increased
in a precinct on the White Mountain Apache land from 44 voters
in 2000 to 62 in 2004.

Now, as an Election Director, I've spent untold hours developing
a program that is indigenous to Apache County. I've spent time in
the polls and in the communities listening to these voters, learning
what we as election directors can do to ensure that the most funda-
mental right as citizens of this great nation enjoy the right to an
informed vote, with the knowledge that it will be counted without
worry of fraudulent actions in or out of the polling place.

In closing, I fervently believe that is incumbent upon this Com-
mittee to use the expertise of each witness to further the Voting
Rights Act, sections 6 and 8, Federal Examiner and Observer provi-
sion; and continuing programs such as the one used in Apache
County.

The observer program has proven successful for us, and has
given us insight to the happenings at each polling place that would
otherwise go unnoticed.

For these and other additional reasons, which are stated in my
written testimony, the reauthorization of these sections is critical
to maintaining the robust program in Apache County.

And, again, thank you for your—for this opportunity.
[The prepared statement of Ms. Pew follows:]

PREPARED STATEMENT OF PENNY L. PEw

Thank you Mr. Chairman and committee members for the opportunity to testify
before you today regarding the reauthorization of Section 6 and Section 8 as they
relate to Section 203 of the Voting Rights Act, 42 U.S.C. 1973c.

My name is Penny L. Pew, and I am the elections director of Apache County in
northeastern Arizona. I have had the pleasure of this position since June of 2001.
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My primary focus has been on providing the minority and prospective voters, the
necessary election materials to ensure that each vote cast is an informed vote. While
this education began in 1982 as a mandate, we continue to provide services to our
electors so that the rewarding changes that we have experienced will continue.

FEDERAL OBSERVER PROGRAM

Following a lawsuit charging Apache County with discrimination against Native
Americans, as it related to election procedures and materials, a 1989 Consent De-
cree was entered establishing the Navajo Language Election Information Program.
A portion of this program was the observer program which has successfully func-
tioned as a check and balance feature to this program.

According to the 2000 census, the total population of Apache County is 69,423 per-
sons, of whom 53,375 are Native American (76.9%). The voting age population of
42,692 persons, of whom 31,470 are Native American (73.7%); and that of all Native
Americans of voting age, over one-third are limited-English proficient (11,377 per-
sons).

Most of the 3 member teams sent to the 33 precincts located on the Navajo Nation
have at least one Navajo speaking member, who I view as a "partner". During the
day, these observers are able to witness poll workers and translators assisting the
voters as they impart ballot information. The observers ask voters if they may ob-
serve the process. They do not interfere with the process and have never to my
knowledge given any instruction to correct or improve a process. The observers note
different scenarios occurring during the course of the day to ensure that fraudulent
information is not given to voters. In some instances, the observers report hap-
penings to their DOJ central contact, who I meet with on Election Day. We are able
to discuss the information relating to the days events at the polling places. This is
absolutely the best way for me to know instantaneously of situations that can be
rectified in a timely manner.

I explain to the poll workers that these individuals have been `invited' to help us
as we do our duties. Observers are greeted by the Inspector of the polling place in
an attempt to put all parties at ease and assure the poll workers that the observers
should not be viewed as hostile. Identification is presented and worn by each ob-
server throughout the day. Due to the rural area of Apache County and in an at-
tempt to minimize their presence, observers are requested to dress casual to better
fit their surroundings.

In a follow-up post election meeting, these notes are discussed and if necessary,
changes are made in personnel or training procedures to ensure no repeat incidents.

Translators who serve on the election boards attend extensive training classes
which are taught by full-time outreach workers using Power Point presentations,
flip charts, cassette recordings as well as written copies, of the ballot information.
Each translator and Inspector (lead poll worker) are provided a cassette and also
written ballot information. During the training classes, each member is asked to
read aloud the information. This is accomplished in a relaxed atmosphere where the
class participates as a whole. Open questions and clarification are given by the out-
reach workers to ensure that each translator is uniform in their ballot translation,
voter to voter, precinct to precinct.

VOTER OUTREACH AND EDUCATION

Advertisements
Apache County has provided bulletin boards to each chapter house facility where

upcoming election information is posted and kept current. Voters have learned to
use this tool in gaining the necessary election information. Periodic checks are done
to ensure that only current information is posted.

Radio stations and newspapers have been instrumental in distributing the nec-
essary election information. This was originally outlined in the Consent Decree 1989
with many additional measures added for further enrichment.

Language Training
As each of you are aware, the Navajo language is unique and without extensive

linguistic training, could be misinterpreted. A Navajo Language Election Glossary
has been developed over the years with input from outreach workers in Arizona,
New Mexico, Utah, and the Navajo Nation in an effort to make the election termi-
nology used county to county and state to state as uniform as possible. As times
and technology change, the glossary is updated through proper approval.

The outreach workers use this glossary to translate ballot issues in a Tri-County
forum to further ensure uniformity. This is imperative, as many precincts lie on
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county lines where voters may see more than one county ballot, radio or newspaper
ads or other informational materials.

Translators/Poll workers
Poll workers are given a detailed manual to use as a guide in fulfilling their obli-

gations on Election Day, in a uniform manner. Additional items are distributed to
ensure that the poll worker has all the tools necessary to assist the voter. In an
effort to further educate, role playing was implemented and has proven to be a valu-
able tool in explaining ballot measures, as they are often very complicated.

Due to the extensive land area of over 11,000 square miles, training classes are
held in various locations throughout the county to allow the poll workers and trans-
lators easier access to training. Each individual is compensated for their time to at-
tend these classes.

After the training class, poll workers are encouraged to listen to their audio cas-
sette and practice the issues. Many mentioned that they didn't have access to a
player. So, in 2003, we established a cassette player library for workers to check
out a player to listen and study the information. This was well received and the
post election remarks indicated improvement; additionally, all cassette players were
returned to the county library.

State and County Monitoring of Effectiveness
Meetings are schedules on Tri-State and Tri-County levels to discuss any issues

that may need to be remedied. Any/all issues are handled by each county official
to keep uniformity in the informational disbursement process. Tri-county personnel
work closely on translations and exchanges of information to better ensure uni-
formity in the disbursed information. NEA officials are invited and usually attend
these meetings with valuable input on the issues.

NEA (Navajo Election Administration)
All information is approved by the NEA prior to distribution including but not

limited to announcements (radio and print), ballot translations, audio tapes, and
any other training information. All training schedules are provided to the NEA and
an open invitation to attend any/all class.

The following is taken from a letter written to me by Kimmeth Yazzie, Navajo
Nation Program Coordinator/Language contact:

"The purpose of the minority language Consent Decrees has generated a
much greater cooperation and assistance to provide the necessary election and
voter registration services to the Navajo Nation within the counties, much more
than was anticipated from the beginning. Although the Consent Decree specific
to Apache County expired in 1992, the county and the Navajo Nation continue
to strive forward to this day to make voter registration and elections easier for
the citizens in Apache County. Such services as situating outreach offices and
Navajo speaking personnel in local areas with additional personnel when it be-
comes necessary, has made voting easier for the people of Apache County. An
example, the development of the Navajo Glossary has opened doors to better
communication with the Navajo Nation citizens as well as other tribes seeking
development of the same methods of outreach. Developments of gr aphic mate-
rials and video and audio recordings provide our people with a better under-
standing of the elections. Bringing voter registration to the local area eliminates
the long distance travels just to register to vote for outlying areas. Setting up
and coordinating events together with the Navajo Nation and the county pro-
vides voters with two services at one location and a better understanding of the
two distinctive elections. The clearance of all materials and information through
the Navajo Election Administration provides assurance to the Navajo Nation
that the proper and sufficient election information is provided to the people of
the Navajo Nation, thus developing trust and alliance. Ideas to better provide
services are always being exchanged between the county and the Navajo Na-
tion. We learn from each other. Since the expiration of the Consent Decree in
1992, the relationship between the tribe and the county has grown and ad-
vanced beyond the bounds of the Consent Decree requirements.

In closing, I can honestly say that the language program has been positive
for our county in educating and promoting our most fundamental right . .. the
power of our vote."

Outreach/Satellite Offices
Apache County has two county district offices which are on Reservation Land;

District I in Chinle houses a satellite office. District II in Ganado houses a second
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office. Voters and residents of surrounding areas visit to check voter registration
and to receive any election updates.

Regular meetings are scheduled and appear on agendas for the chapter visits at
which time presentations are given using flip charts, PowerPoint presentations,
audio aids as well as other means to convey the necessary information. Presen-
tations are given in the Navajo language.

All political views of the outreach workers are kept unbiased and neutral at all
times. Implementation to `piggy-back' with theurisdictions has been effective in
that the outreach worker gives factual ballot information and the jurisdictions are
available to answer any additional questions that the public may have.
Deputy Registrars

Deputy Registrars have proven valuable in assisting the voters in the ongoing
voter registration and education process. Each Deputy Registrar is trained in cur-
rent procedures. Each chapter office, Navajo Election Office and other Navajo Na-
tion officials are trained and have provided further election information. Each chap-
ter maintains a current voter listing, voter registration forms and during election
cycles, early voting request forms.
Collect Phone Calls

Apache County happily accepts collect calls to assist the caller in election-related
information. In an effort to better serve the people, an `800' number is advertised
on all out-going materials and advertisements as well as the website.
Voter Education

Numerous items with voter information in distributed to spark interest in what
has been viewed as boring in the past. Colorful brochures and interactive commu-
nity meetings have been the focus in gaining voter recognition. For instance, during
the Presidential Preference Election, February, 2004, in an effort to better explain
who may vote, an informational brochure was produced in English, receiving posi-
tive input. A mirror copy was then distributed in the Navajo language. This helped
gain further notice among the voters, with the outreach workers receiving commu-
nity comments for further ideas in education. We also provide "I Voted" stickers in
the Navajo language and it has been spectacular.

VOTER TURNOUT

In 2004 Apache County extended partnership to include the Navajo Nation Office
of the Speaker in an effort known as "Get the Vote Out". Due to the low voter turn-
out experienced in past elections, we provided various educational materials at
chapter meetings, community forums, fair booths, and anywhere there were going
to be voters. I am pleased to report that this was a worthwhile project as turnout
in precincts on the Navajo Nation increased to 17,955 voters casting

project 
in 2004,

comparatively 14,277 voters participated in 2000. Additionally, on the White Moun-
tain Apache Lands, Apache County has one precinct where 44 voters participated
in 2000, rising in 2004 to 62. This is due in part to the education at school and
community meetings.
Political Protocol

During the 2002 election cycle, a non-Native American entered several polling
places without the proper clearance. While inside the polling place, he intimidated
the poll workers and voters, creating chaos as he progressed to various polls. For
this reason alone, we implemented a Political Protocol presentation and accom-
panying brochure. The brochure is included in each candidate packet and a personal
invitation to attend a short meeting outlining the proper protocol when campaigning
on Native Lands. This is sent to each candidate, county, state or federal. We had
great success and I am pleased to report that during the five elections which were
held in Apache County in 2004, we had no reported violations in or around the poll-
ing places.
Early Voting

Ballot request forms are given to the Chapter Officials, County District offices on
the Navajo Nation, State offices and the NEA. Outreach workers keep forms with
them at all times while traveling and presenting throughout the county. These
forms can also be accessed using the website www.co.apache.az.uslrecorder.

Early Voting drives are unique in Apache County. After specified advertisements
in newspaper and on radio, a trailer which has been painted in a patriotic motif
travels to scheduled locations throughout the rural areas. This trailer can be found
many places such as on fence lines, shopping lots, trading posts, and post offices
to name a few.
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Election Day
Apache County employs trained bilingual poll workers at each of the polling

places on Native Lands. These poll workers are recruited with the help of chapter
officials, postings and word of mouth.

Where joint elections are held between the Navajo Nation and the County, where
polling places are shared, all efforts are made to make certain that the poll workers
are trained and that a good working relationship is established between the Navajo
Nation and the County officials to provide an enjoyable election day. The NEA and
the County exchange poll worker lists to ensure that no candidate or close relative
appears on either ballot.

Each polling place is monitored for effectiveness by a `Troubleshooter.' This person
is a county employee who has received training in the election process and is able
to identify and correct irregularities on-the-spot. This person is the liaison between
the county elections director and the polling place.

CLOSING COMMENTS

As election director, I have spent untold hours developing a program that is indig-
enous to Apache County. I have spent time in the polls and in the communities lis-
tening to the voters, learning what we as election directors can do to ensure that
the most fundamental right as citizens of this great nation enjoy . . . the right to
an informed vote with the knowledge that it will be counted without worry of fraud-
ulent actions in or out of the polling place.

In closing, I fervently believe that it is incumbent upon this Committee to use the
expertise of each witness to further The Voting Rights Act: Sections 6 and 8—Fed-
eral Examiner and Observer Provisions, in continuing programs such as the one
used in Apache County, Arizona as it relates to the Native Americans. The observer
program has proven successful for us and has given us insight to the happenings
at each polling place that may otherwise go unnoticed. For these and other addi-
tional reasons, which are stated in my written testimony, the reauthorization of
these sections is critical to maintaining the robust program in Apache County.
Again, I thank you for this opportunity.

Mr. CHABOT. Thank you very much, Ms. Pew.
Mr. Weinberg, you're recognized for 5 minutes.

TESTIMONY OF BARRY H. WEINBERG, FORMER DEPUTY CHIEF
AND ACTING CHIEF, VOTING SECTION, CIVIL RIGHTS DIVI-
SION, U.S. DEPARTMENT OF JUSTICE
Mr. WEINBERG. Thank you very much, and thank you for asking

me to come here.
I may be one of the few witnesses that you have who is not con-

nected with any office or organization, and probably one of the
fewer witnesses that you're going to have that was there at the in-
ception of the Voting Rights Act and saw the Federal examiners
listing people to vote and saw the Federal observers when they
first started.

But I know I'm the only one here among the witnesses who was
a supervisor of the Federal Examiner and Observer Program in the
Justice Department for 25 years, and it's from that vantage point
that it seems to me that there are at least three questions that
ought to be addressed now when we're thinking about the reau-
thorization of these provisions.

The first question is whether the provisions for Federal observers
and Federal examiners are still needed. I think that the answer to
that question is that the provisions for the Federal observers are
crucial to the enforcement of the Voting Rights Act, and need to be
reauthorized, maybe even made permanent; but the provisions for
the Federal examiners not so much.

The Federal examiners' functions—most of them are outdated.
The procedures are cumbersome and archaic, and I don't think they
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serve any real purpose anymore. And so my conclusion would be
that they're not needed anymore in the Voting Rights Act as it
stands today.

The second question I think is whether there should remain a
link between the certification of a county for Federal examiners
and the later assignment of Federal observers to the county.

Under the Voting Rights Act, the certification of a county for
Federal examiners is a prerequisite to the assignment of Federal
observers.

But the functions that they perform, the link that they had,
doesn't exist anymore. When Federal examiners first registered
people to vote, those people had to go to polling places where there
were hostile election officials. You had African-American voters fac-
ing hostile White polling place workers and voters for the first time
in many, many rural areas across the South. The Federal observers
were written into the act to watch what happened to those newly
enfranchised voters and to allow the Justice Department to take
action to assure their safety in the polling places. That situation
just doesn't exist anymore, and I think the linkage is cumbersome
and ought not to exist either.

The third question I think is whether the Federal observers
ought to be continued as a law enforcement function under the Vot-
ing Rights Act, which is what they perform; or whether it's possible
to make the reports and information from the Federal observers
public after the election, as is done overseas.

I just got back last week from being an international observer in
an election in Azerbaijan, and I've done that a few other times. The
organizations that do that kind of work do it in order to publicize
the information that they get from the polls immediately after the
election.

But I think that would be a real mistake. I think that the use
of Federal observers in law enforcement is important and ought to
be continued and the publication of the information they get imme-
diately would be detrimental.

All this revolves around what I consider the most important
point, which is that the existence of Federal observers is crucial,
and it's irreplaceable in the Voting Rights Act. After all, there's no
other way for the law enforcement function of the Justice Depart-
ment to be able to be performed with regard to harassment and in-
timidation and disenfranchisement of racial and language minority
group members in the polling place on Election Day. And that's be-
cause State laws are written to keep other people, including Fed-
eral investigators out of the polls.

State laws, almost all of them—and they vary, but invariably
they allow in the polls on Election Day the voters and the polling
place officials, and they keep everybody else out. They allow police
in if there's a disturbance, but mainly it's to have this safe harbor
for voters on Election Day. But the effect of that, from a law en-
forcement point of view, is it keeps the law enforcement officers
out. There is no way that the Justice Department lawyers could
know about this harassment and this intimidation without the Fed-
eral observers, because the Voting Rights Act allows the Federal
observers in. Federal observers are witnesses. They are the eyes
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and the ears of the Justice Department attorneys in the polling
places.

Without them, the law, the enforcement of the Voting Rights Act
would be much abused, and so I would—my conclusion is that the
observer provision is necessary. It ought to be reauthorized. It
ought to be continued, and I think there should be some consider-
ation given to making it permanent, taking it out of the special
provisions and making it adjunct to sections 2 and 203 of the Vot-
ing Rights Act.

[The prepared statement of Mr. Weinberg follows:]
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PREPARED STATEMENT OF BARRY H. WEINBERG

Statement of

Barry H. Weinberg

Before the

Subcommittee on the Constitution
Committee on the Judiciary

United States House of Representatives

Concerning

The Voting Rights Act: Sections 6, 7 and 8- Federal Examiner and Observer
Provisions

November 15, 2005

Chairman Chabot, Ranking Member Nadler, distinguished members of the
Subcommittee:

Thank you for inviting me to talk this afternoon about the federal examiner and
federal observer provisions of the Voting Rights Act.

There are three central questions on the retention of the federal examiner and
federal observer provisions of the Voting Rights Act:

I. Are the federal examiner and federal observer provisions still needed?

The federal observer provision is still needed. Most of the federal
examiner provisions are no longer are needed.

2. Should the initial assignment of federal observers to a jurisdiction remain
dependent on the certification of the jurisdiction for federal examiners?

No, but a certification-like decision should be required when federal
observers are initially assigned to a jurisdiction.

3. Should the federal observer provision remain solely as a law enforcement tool, or
should the findings of the observers be made immediately available to the public?

The federal observer provision should remain as a law enforcement
function. Publication of the observers' findings would be detrimental to
that function.

The following is an overview of the federal examiner and federal observer
provisions of the Voting Rights Act, my experience with them, and the reasons why
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have answered the questions as I have. This recitation is followed by a detailed
explanation of the Voting Rights Act's provisions for federal examiners and observers—
Sections 6, 7 and 8 of the Voting Rights Act—and fact situations and federal court cases
that demonstrate why the federal observer provisions are still needed.

The federal examiner and federal observer provisions had a real impact on African
Americans in the South.

I was a lawyer in the United States Justice Department's Civil Rights Division
from 1966 until my retirement in January 2000. Beginning in 1973 1 was partly, and
shortly thereafter, wholly in charge of the Justice Department's responsibilities for the
federal examiner and federal observer programs. But 1 began working in the Civil Rights
Division as a law clerk in the summer of 1965, and I was there on August 6, 1965, when
the Voting Rights Act became law. Shortly after the Act was passed I was assigned to
accompany the many other employees of the Civil Rights Division who were working out
of an office setup in the federal building in Selma, Alabama. Our primary job was to
investigate the beatings suffered by people who earlier that year attempted to march from
Selma to Montgomery, Alabama, to protest the disenfranchisement of African Americans
in Alabama.

I traveled with Civil Rights Division lawyers from county to county in West
Central Alabama to determine the identity of the victims of those beatings and to
interview them. As we traveled, we also got information on possible violations of the
provisions of the Civil Rights Act of 1964, and we stopped into the offices where federal
examiners were giving African Americans their first easy, safe and fair opportunity to
register vote. (Local voter registration hours and locations were so restrictive that some
white people took advantage of the easy federal voter registration opportunities too.)

Those events gave rise to the issues we are addressing now, 40 years later. A
discussion of these issues can easily get blurred by a numbing recitation of legal statutes,
provisions and clauses, because that is how the Voting Rights Act is written. Twill set
out those citations later in my statement by providing sections of an article my wife and I
published in the Spring 2002 edition of the Temple Political and Civil Rights Law
Review. But first I want to review the federal examiner and federal observer provisions
of the Voting Rights Act as they applied to people and voting in the real world.

Under the structure of the Voting Rights Act, a federal examiner can be assigned
to any site in the states and counties that are specially covered under the Act's formulae
in Section 4, after the county has been certified by the Attorney General of the United
States (or in any county certified by court order). Of course, under the structure of the
Voting Rights Act, the federal examiners do not technically register people to vote: they
examine applicants as to their eligibility under state voter registration laws that are
otherwise Constitutional, and then put those applicants who are found to be eligible on a
list. The list is given to the local county voter registrar who is required by the Voting
Rights Act to enter the eligible applicants' names on the local voter registration rolls.
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In the summer and fall of 1965 people were lined up day after day to take
advantage of their first opportunity to register to vote. The federal examiners were Civil
Service Commission investigators who had been pulled off of the routine jobs they had
been doing and sent to sites in Alabama and other Southern states that had been
designated by the U.S. Attorney General for federal listing. Besides listing voter
applicants, the examiners were available to take complaints about listed people who had
not been placed on the county voter registration rolls.

Those examiners were not, on the whole, a happy group. Their presence in small
groups of two or three was obvious in town, and their work was opposed by many of
white people there. In the main, they ate alone, walked alone and talked mostly to each
other. The examiners were eager to know from us, on our rounds, when they would be
able to go home. Still, they persevered, and in the end they accounted for the registration
of tens of thousands of people who had been discriminatorily kept off of the voter
registration rolls. From 1965 to 1972 federal examiners were responsible for the
registration of over 170,000 voters, They achieved a signal victory in the fight against
racial discrimination in voting.

As the Voting Rights Act is structured, federally registered voters have continuing
protection against attempts at keeping them from voting. In any county that has been
certified for a federal examiner, the Voting Rights Act authorizes the United States Office
of Personnel Management (the successor to the United States Civil Rights Commission)
to assign federal observers to polling places as requested by the U.S. Attorney General, to
watch voting and vote counting procedures. (Note that the certification of a county for
federal examiners is a prerequisite for the assignment of federal observers, but the
presence of federally listed voters in the county is not.)

That protection was badly needed in the mid- 1960s for newly registered African
American voters as they entered the polling places and weathered the stares of white
voters and the hostility of the polling place officials. Some examples of the humiliations
they faced are set out later in my statement. But for now it is enough to know that they,
too, persevered, and under the protective presence of the federal observers, they cast their
ballots and participated in the political life of the county for the first time.

The federal observers' job is to watch and take notes. If polling place officials
choose to violate their own procedures in order to humiliate racial or minority language
voters, or intimidate them, or refuse to allow them the same voting privileges in the polls
as the white voters, the federal observers cannot intervene. The observers in a county
have co-captains who travel from polling place to polling place, checking with the
observers and getting information from them. Those observer co-captains call regularly
to a central office established by the Office of Personnel Management. Originally, and
for many years, this central office was known as the examiner's office, which had been
established for the examiner to take complaints as is required by Section 12(e) of the
Voting Rights Act. In the examiner's office there also was a lawyer from the Justice
Department's Civil Rights Division (usually from the Voting Section, nee Voting and
Public Accommodations Section). Today, since the examiner has little or no function,
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especially in a county where there are no federally registered voters, the office used in the
county on election day is referred to as the captain's office. The observer captain along
with a Civil Rights Division attorney are there to receive the calls and the information
from the observer co-captains.

When irregularities arise the Division lawyer relays the information about the
irregularities to the county official in charge of the election, and allows the county
official to take action to correct the irregularities. Where corrective action is not taken or
is inadequate, a civil action can be filed later under the Voting Rights Act. A civil action,
such as the one described below involving Conecuh County, Alabama, can use the
reports of federal observers as effective and unassailable evidence of racially
discriminatory actions of polling place officials. After the election the observers provide
their reports to the federal examiner, the Attorney General and, if appropriate, to a federal
court (if the county is certified for an examiner by a court).

The work of the federal observers as described here continued in the South largely
unchanged through the 1990s. These procedures apply too, to the work of federal
observers in other areas of the country with important modifications to deal with
geographical differences and activities in polling places involving minority language
voters.

Federal observers are necessary, federal examiners are not necessary.

Violations of the Voting Rights Act continue to happen in polling places
throughout the United States, The need for federal observers to document discriminatory
treatment of racial and language minority voters in the polls has not waned. The use of a
thousand or more federal observers at election after election beginning in 1965 decreased
to the use of hundreds of observers at elections after the early 1980s as a result of the
effective enforcement of the Voting Rights Act in Southern states. But the enforcement
of the language minority provisions of the Voting Rights Act, added in 1975, has required
the use of hundreds more federal observers to disclose to Justice Department attorneys
evidence of harassment of members of language minority groups, and instances where
ballots and other election material and procedures are not available to those voters in a
language they can understand. The result is that between 300 and 600 federal observers
continued to be needed annually from 1984 to 2000.

The facts supplied by federal observers to Civil Rights Division attorneys are
crucial and irreplaceable in the enforcement of the Voting Rights Act. Most parts of the
voting process are open to the public, and the evidence of Voting Rights Act violations
that are involved in the voting process can be obtained by Justice Department lawyers
through routine investigations. But most state laws limit access to polling places on
election day, allowing only voters and polling place officials to remain in the polls
(police are allowed too when called to deal with disturbances). Thus, unless an exception
is made in these rules to allow federal investigators to get special access to the polls, the
harassment of racial and minority language voters and other violations of the Voting
Rights Act inside the polling places would go unseen and unchecked.
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Federal observers have special access to polling places under the authority of the
Voting Rights Act even where access to Justice Department attorneys is otherwise barred
Federal observers thus become the attorneys' eyes and ears. The discriminatory
treatment of racial and minority language voters witnessed by the federal observers, as
discussed in detail below, runs the gamut from actions that make those voters feel
uncomfortable by talking rudely to them, or ridiculing their need for assistance in casting
their ballot, to actions that bar them from voting, such as failing to find their names on
the lists of registered voters and refusing to allow them to vote on provisional ballots, or
misdirecting them to other polling places.

Minority language voters suffer additional discriminatory treatment when people
who speak only English are assigned as polling place workers in areas populated by
minority language voters. The polling place workers fail to communicate the voting rules
and procedures to the voters, or fail to respond to the voters' questions. In some
instances, qualified registered voters have been told that they are not permitted to vote
because they have not furnished necessary information, such as their address, even when
they have provided the information; the poll worker was unable to understand what the
voters were saying, but a speaker of the minority language would have understood.

Civil Rights Division lawyers who receive facts from federal observers about
violations of the Voting Rights Act provide those facts directly to the election officials in
the jurisdictions involved, allowing them to take corrective action in compliance with the
Act. In other instances, those facts are used to secure court orders requiring that the
jurisdictions involved to comply with the dictates of the Voting Rights Act. In either
approach, the end result fulfills the goal of the Voting Rights Act to allow United States
citizens to cast their ballots on election day freely and fairly, without distinction because
of their race or membership in a language minority group. .

That the work of the federal observers is a part of a law enforcement effort—the
enforcement of the Voting Rights Act—is especially true where the information from the
federal observers is provided in the context of a lawsuit, where a court has certified a
county that was not specially covered under the Voting Rights Act. In that situation, the
information is given to the court and affects the position of the parties (the Justice
Department and the county) with respect to the actions the jurisdiction must take to
comply with the Act (the relief that is ordered in the case). Some local election officials
have come to welcome the information obtained by federal observers as an additional
source showing the extent to which the county's polling place officials are complying
with the provisions of the Voting Rights Act.

However, the initial assignment of federal observers to a county today remains
dependant on the certification of the county for the assignment of federal examiners even
though federal examiners are largely unnecessary any more for listing voter applicants.
There has been no federal listing of voters since the 1970s, apart from an isolated flurry
of voter listing in Georgia in 1982 and another isolated flurry in Mississippi in 1983.
Discriminatory actions against racial and language minority group members are not
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caused by their status as federally registered voters. And examiners no longer receive
complaints on election day with respect to federally listed voters. I do not recall any
complaints that were received centering on mistreatment of federally listed voters over
the last 20 years of my supervision of the federal observer and examiner programs, and
few, if any such complaints before that. (Complaints about other matters are made to the
examiner, but they routinely involve matters for which the federal observers have been
assigned to the county, and are just as easily, and more effectively fielded by the federal
observer captain in the county.) Moreover, the enforcement of the Voting Rights Act and
the enactment of new easy voter registration laws, such as the National Voter
Registration Act (the motor voter law), have made the possibility of future listings by
federal examiners highly unlikely.

Further, the Office of Personnel Management must continue to keep the lists of
federally listed voters up to date regarding changes of name, changes of address and, as
the years have gone by, of deaths. Those voters cannot be removed from the voter rolls
without the approval of the Office of Personnel Management, and the lists continued to
be provided for election day use by those counties where there are federally listed voters.
In fact, these lists are no longer used for any practical purpose, and their maintenance
should be discontinued.

It is possible that federal examiners may be needed in the future for voter listing
in a situation where the dictates of the Voting Rights Act are met, so the Voting Rights
Act's authorization for federal examiners to conduct listing activity should be retained.
But there is no reason to continue to tie the assignment of federal observers to the
appointment of a federal examiner. I believe that, apart from the possible need for listing
voters, the federal examiner provisions are outdated and are no longer needed in the
Voting Rights Act, especially the requirement that an examiner be appointed as a
prerequisite for the assignment of federal observers to a county.

But the procedure for the certification of a county for federal examiners under
Section 6 of the Act serves an important purpose: it requires the Justice Department to
conduct an intensive investigation to support the certification, and thus makes the federal
government responsible for taking action regarding local election procedures only on the
basis of complete and compelling facts. I believe that some manner of certification
should remain a prerequisite for the initial assignment of federal observers to a county
and, once certified, that a county would remain certified, as is now the case, until it acted
to eliminate the certification (the formula under Section 13 for terminating certification
would be changed).

If such a new certification procedure would be instituted, the requirement that the
United States Attorney General personally must sign the certification, as is now the case,
would be unnecessary. This authority for executing a certification should be allowed to
be delegated to the Assistant Attorney General for Civil Rights. To my recollection, the
Attorney General has signed every certification that has been recommended by the
Assistant Attorney General for Civil Rights. Nor would the Attorney General's signature
be needed any more to assure the importance of the certification if the only consequence
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of a certification would be simply to allow federal observers to witness polling place
procedures. The delegation to the Assistant Attorney General for Civil Rights of the
responsibility for a certifying a county for the presence of federal observers would be
similar to the delegation of authority to the Assistant Attorney General to object to
changes in voting practices and procedures under Section 5 of the Voting Rights Act.

The purpose of the present requirement in the Voting Rights Act that the Attorney
General's certification of a county be published in the Federal Register is to give notice
of the location of the federal examiner's office. Since it no longer will be necessary to
have an office for a federal examiner when federal observers are assigned, the publication
of the location of that office also will be unnecessary. Those who will most need to know
of the assignment of federal observers—county officials and minority group
representatives—always are informed personally by Civil Rights Division attorneys, and
other members of the community easily learn of the observers' presence from Division
attorneys, local press reporting and word of mouth.

Accordingly, I believe that the federal observer provision is still necessary to the
enforcement of the Voting Rights Act, but the Voting Rights Act no longer should tie the
assignment of federal observers to the appointment of a federal examiner. The Act
should allow a certification function, newly directed only to the assignment of federal
observers, to be delegated to the Assistant Attorney General for Civil Rights. The
requirement for publication of the certification in the Federal Register—an adjunct of the
federal examiner function—should be eliminated as a prerequisite to the initial
assignment of federal observers.

Federal observers' work should continue to be a law enforcement function.

I also recommend that the function of the federal observers remain as it is: as
witnesses in a law enforcement function. The question arises because, since my
retirement, I have been an observer four times in other countries as a part of an
international observer corps assembled by the Organization for Security and Cooperation
in Europe (OSEC) under its Office for Democratic Institutions and Human Rights
(ODIHR). The forms these observers use list polling place procedures and have a place
for the observer's rating from good to bad (I to 3, or 1 to 5) for each procedure. There
are separate forms for the opening of the polls, for voting during the day, and for the
closing of the polls. A fourth form allows for fuller explanation of any item or event.

The object of the observation by ODIHR is to report information for public
consumption as quickly as possible. During election day the observers send their forms
to ODIHR headquarters in the country's capitol at mid-morning, shortly after noon, and
just before the polls close; the remaining forms are dropped off when the observers return
from the vote count to their regional lodging sites throughout the country. This way, by
the afternoon of election day OSCE/ODHIR knows how the election is going, whether
there are serious problems, and if so, what they are and where they are. Then, on the
morning after the election, OSCE issues its judgment on whether the election was
conducted according to international standards or was marred by irregularities.
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But OSCE is not a law enforcement organization, and its approach would not be
appropriate to the job of the Justice Department. Some of the irregularities that the
federal observers can witness are not dissimilar from the kind of procedural irregularities
that are common to elections held in emerging democracies. The extra identification
steps required of Arab Americans in Hamtramck, Michigan, and the harassment they
encountered, described below, are an example. But the similarity of some situations to
those addressed by international observer groups such as the OSCE does not argue for
redesigning the federal observer program under the Voting Rights Act to resemble those
organizations' efforts.

In fact, the federal observer program is an effective law enforcement program as it
is now constituted. If observers are desired to watch polling place activities for other
purposes, those functions should be performed by other observers serving other
functions. "Domestic" observers in other countries are allowed into the polling places to
get information for their candidates, or political parties, or organizations, and routinely
publicize the activities they witness. Those countries' elections, however, are conducted
centrally, by a central (in the U.S. it would be a federal) election commission, and the
observers' activities are under that central control. The laws of those countries
specifically allow domestic as well as international observers into the polling places. The
observers are granted permission to be in the polls and are issued identification tags for
that purpose by the central or district election commissions, which can withdraw that
permission at any time.

This kind of observation is not a matter within the purview of existing federal
legislation in this country, and to have federal legislation allowing these kinds of
observers in polling places a record would have to be established by the United States
Congress justifying their presence in connection with federal elections. On the other
hand, in the United States access to the polling places is controlled by state law, and some
states allow such observers into the polling places now. States routinely also allow the
press into the polls to witness the activities there. Finally, redacted versions of the
federal observers' report forms may be obtained under the Freedom of Information Act
(FOIA) subject to the FOIA rules and the Privacy Act.

The following analysis provides the specific support for my conclusion that the
federal observer provision of the Voting Rights Act should be continued because it is
clearly needed to provide the Justice Department with evidence of violations of the
Voting Rights Act's prohibitions against discrimination in the polling places against
racial and language minority group members. This analysis is taken from an article my
wife and I wrote for the Temple Political and Civil Rights Law Review, Spring 2002
edition, Vol. 2, Number 11.

The special provisions of the Voting Rights Act were compelled by resistance to
African Americans' voting rights.
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Congress had found that case-by-case litigation was inadequate to combat
widespread and persistent discrimination in voting, because of the inordinate
amount of time and energy required to overcome the obstructionist tactics
invariably encountered in these lawsuits. After enduring nearly a century of
systematic resistance to the Fifteenth Amendment, Congress might well decide to
shift the advantage of time and inertia from the perpetrators of the evil to its
victims.

Smith Carolina v. Kattenhach, supra at 328.

The Voting Rights Act (the "Act") cut through the protective barrier of federalism
with two important sections. Section 5 of the Act, 42 U.S.C. § 1973c (the "preclearance"
provision), required federal review of any new voting procedures that states and counties
might adopt. This prohibited the adoption of new discriminatory practices when a
jurisdiction's present practices were found to be unlawful. And Section 4 of the Act, 42
U.S.C. § 1973b, instantly led to the enfranchisement of thousands of people by
suspending the use of literacy tests and similar discriminatorily applied barriers to the
registration of African Americans in the Deep South.' Some states, such as Virginia,
immediately stopped using literacy tests. In other Southern states, federal examiners
were appointed under Section 6 of the Act, 42 U.S.C. § 1973d, assigned to counties to
conduct fair voter registration under Section 7 of the Act, 42 U.S.C. § 1973e, when white
county officials refused to stop their racially discriminatory voter registration practices.2
This was no small task, as over 170,000 people were registered between 1965 and 1972
through the efforts of the federal examiners, mostly in Alabama, Georgia, Louisiana, and
Mississippi. Semiwrnual Report of Cumulative iota/s on Voting Rights Examining as of

'These `tests or devices" were suspended in states and counties determined by a formula in Section 4 of
the Voting Rights Act, 42 U.S.C. § 1973b, based on the use of literacy tests and other pre-application
devices (such as having current voters vouch for your good moral character), ad low voter turnout. Later,
this provision was made permanent and nationwide. 42 U.S.C. § 1973aa. Origimlly, states and counties
covered under the formula in Section 4 of the Act could terminate their special coverage ("bail out") after
five years by showing in a lawsuit before a three judge court in the federal district court for the District of
Columbia, that no test or device had been used to deprive anyone of the right to vote during that period.
Since the Act itself suspended those tests or devices for onl y 5 years, it was thought that it would be
relatively simple for states and counties who complied with the suspension to bail out alter the 5-year
period. In 1970 the time period in Section 4 was extended to 10 years, in 1975 it was extended to 17 years.
In 1982 the approach was changed, and the special coverage under Section 4 will expire 25 years after
August 5, 1984, the effective date of the 1982 Amendments, 42 U.S.C. § 1973b(a)(a). In 1982 the bail-out
provisions Weto amended substantially to allow individual counties within a fully covered state to bail out.
and to set out a number of specific qualifications that a jurisdiction needs to meet in order to bail out. 42
U.S.C. § I973b(a)(t)-(3).
' The examiners are commonly referred to as federal registrars. These were people appointed by the head
of the Civil Service Commission. now the Office of Personnel Management, to examine voter applicants as
to (heir qualifications under state law. If the applicants satisfied the state requirements, their names were
put on a list that was given to the county registrar, who then had to add them to the county voter
registration rolls. In this way, some semblance of state authority over the voter registration process was
preserved: registrants satisfied state requirements. and a statc-authocucd official put the voters' names on
the rolls. 42 U.S.C. § 1973c(b). To safeguard against discriminatory purges of those newly enfranchised
voters, their names cannot be purged from We voter rolls without the approval of the Office of Personnel
Management. 42 U.S.C. ,y' 1973e(d).
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December 31, 2000, Prepared by the Office of Workforce Information, Office ofMerit
Systems Oversight and Effectiveness, U.S. Office of Personnel Management. See
Appendix A forthe number of people, by state, registered by federal examiners.

Further, in order to allow the U. S. Attorney General to know whether
discriminatory action was taken against the newly enfranchised voters in the polling
places on election day, Section 8 of the Act allowed that, whenever an examiner has been
appointed,

[Tjhe Director of Personnel Management may assign, at the request of the
Attorney General, one or more persons, who may be officers of the United States,
(1) to enter and attend at any place for holding an election.., for the purpose of
observing whether persons who are entitled to vote are being permitted to vote,
and (2) to enter and attend at any place for tabulating the votes cast at any
election... for the purpose of observing whether votes cast by persons entitled to
vote are being properly tabulated.

42 U.S.C. § 1973f.

Thus, the use of federal observers in polling places initially was directed at
protecting the rights of new voters who had been registered by federal examiners. Even
though federal voter registration was rare after 1972, the predicate under the Voting
Rights Act for assigning federal observers has not changed: federal observers continued
to be allowed only in counties that had been certified by the U.S. Attorney General for
federal examiners. Asa result, to allow the assignment of federal observers to a county,
the county had to be certified by the U. S. Attorney General or a federal court (under
Section 3(c) of the Act, 42 U.S.C. § 1973a(c)) for federal examiners. 3 The assignment of
federal observers continues to be a cornerstone of the enforcement of the Voting Rights
Act. Over 23,000 federal observers have been assigned to monitor polling place
procedures since 1966, 4,393 since 1990 alone. 4 See Appendix B, Assignment of Federal
Observers Under Section 8 of the Voting Rights Act, 42 U.S.C. § 1973f, by Year and
State.

Since the federal examiner and federal observer provisions of the Voting Rights Act focus on political
subdivisions, which ordinarily are counties, a county must be ccrtifcd for federal examiner even lithe
object is to assign federal observers to monitor polling places during a city or other election, such as a
school board election, within the cowny. See 42 U.S.C. s§$ 1973d, 1(c)(2).
' There were 4,698 federal observers assigned to polling places in 5 states from 1966 through 1969: 7,034
federal observers were assigned to 9 states in the 1970s: 6.598 federal observers were assigned to 11 states
in the 1980s, and 3,753 federal observers were assigned to 13 states in the 1990x. In 21)0)). 641) federal
observers were assigned to II states. See, Appendix B.
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Federal observers witnessed clear racial discrimination at the polls.

Federal observers were able to note and document a wide variety of
discriminatory actions that were taken against African Americans in the polls. Some of
these actions were insulting and direct, as are reflected in the United States' responses to
interrogatories in United States v. Conecuh County, Alabama, Civil Action No. 83-1201-
H (S.D. Ala., Jun 12, 1984). 5 See Appendix C.

While providing assistance to a black voter, white poll official Albrest asked, "Do
you want to vote for white or niggers?" The voter stated that he wanted to give
everyone a fair chance. Albrest proceeded to point out the black candidates and,
with respect to one white candidate, stated, "This is who the blacks are voting
for." Poll official Aibrest made further reference to black citizens as "niggers" in
the presence of federal observers, including a statement that "niggers don't have
principle enough to vote and they shouldn't be allowed. The government lets
them do anything."

Plaintiff's Response to Interrogatories and Request for Production of Documents, p. 6.

White poll workers treated African American voters very differently from the
respectful, helpful way in which they treated white voters. When questions arose about
the voter registration data for a white person, such as a person's address or date of
registration, or when a white person's name was not immediately found on the poll
books, the voter was addressed as Mister or Misses, was treated with respect, and the
matter was resolved on the spot. If the voter's name was not found, often he or she either
was allowed to vote anyway, with his or her name added to the poll book, or the person
was allowed to vote a provisional or challenged ballot, which would be counted later if
the person were found to be properly registered. If, however, the voter was black, the
voter was addressed by his or her first name and either was sent away from the polls
without voting, or told to stand aside until the white people in line had voted. African
American voters were not allowed to take sample ballots into the polls, and were made to
vote without those aids (it was claimed by white officials that the sample ballots were
campaign material which was prohibited inside the polls).

African American voters who were unable to read and write, due in large part to
inferior segregated schools and the need to go to work in the fields at an early age, were
refused their request to have someone help them mark their ballot, notwithstanding the
Voting Rights Act's bar on literacy tests. In some instances, white poll workers would
loudly announce the African American voter's inability to read or write, embarrassing the

5 The federal observers' reports arc not public documents, so there ate very few examples on the public
record of the facts that the observers have witnessed. One such public document is the Plaintiffs Response
to Interrogatories and Request for Production of Documents in United Stales v. Conecuh County. Alabama,
supra Some of the specific examples of the kind of discriminatory treatment that was afforded African
American voters described in the text that follows arc taken from the excerpts of the Conecuh County
responses at Appendix C. while others are based on the author's first-hand knowledge.
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voter in front of his or her neighbors. Some white poll workers went so far as to bring a
magnifying glass to the polls, and give it to African American voters, challenging the
voter to read using the magnifying glass in front of everyone present at the polling place.
Illiterate white voters, on the other hand, were allowed assistance by a person of their
choice without comment. White couples routinely were allowed to enter the voting booth
together to mark their ballots.

In instances where African American voters were allowed an assistor in the booth,
arbitrary rules were concocted that limited the number of voters an assistor could help, or
made the assistor wait outside the polling place, requiring the voter to enter the polls
alone and negotiate alone the sign-in procedures administered by unfriendly white poll
workers, before being allowed to ask that the assistor be allowed to help . 6 All too often,
when the voter said he or she needed assistance the white poll worker would proceed to
help the voter, and not give the voter a chance to ask for the assistor the voter wanted; the
voter did not know if the poll worker cast the ballot as the voter desired, and had no
confidence that the ballot was cast correctly.

Moreover, racial discrimination in the polls is not limited to African Americans,
and is not limited to the South. On November 2, 1999, in the City of Hamtramck.
Michigan, the qualifications of more than 40 voters were challenged on grounds that they
were not citizens. They were challenged by members of a group known as Citizens for a
Better Hamtramck (CCBH), organized to keep elections pure. As described in the
Consent Order and Decree in United States v. City of Hamtramck, Civil Action No. 00-
73541 (E.D. Mich, Aug 7, 2000),

6. ... Some voters were challenged before they signed their applications to
vote. Other voters were challenged after they had signed their applications and
their names had been announced. The challenged voters had dark skin and
distinctly Arabic names, such as Mohamed, Ahmed, and Ali. The challengers did
not appear to possess or consult any papers or lists to determine whom to
challenge.

7. Once challenged, the city election inspectors required the challenged
voters to swear that they were American citizens before permitting them to vote.
Voters who were not challenged were not required to do so. The city election
inspectors did not evaluate the propriety of merit of the challenges. Some dark-
skinned voters produced their American passports to identify themselves to
election officials. Nevertheless, these persons were challenged by CCBH, and the
election inspectors required them to take a citizenship oath as a prerequisite to

After the Voting Rights Act enabled African Americans lathe Deep South to register to vote, it became
common for civil rights workers and local African American residents to drive the new voters to the polls
and to give assistance to those who needed it. This was a natural outgrowth of the organizing required
during the civil rights movement to achieve voter registration for black people. It provided
transportation—many people did not have cars—and gave confidence and protection to these newly
enfranchised voters at the polling places from which they had so reeemly been excluded by white poll
workers and voters who did not warn them there. This tradition of "hauling" voters to the polls and giving
assistance to voters who need it continues today, especially in many rural areas.
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voting. No white voters were challenged for citizenship. No white voters were
required to take a citizenship oath prior to voting.

at p. 4

The consent decree also states that city officials were apprised of the incidents,
that they consulted with state election officials who were present in Hamtramck on
election day, but neither the state nor the city election officials prevented the baseless
challenges from continuing. It was claimed that other Arab-American citizens may have
heard about the incidents and decided not to go to the polls to vote that day.

Federal observers witnessed clear discrimination against language minority group
members at the polls.

Besides discriminatory treatment of citizens based on race, citizens who speak
English poorly, or not at all, have faced obstacles to voter registration and voting. In
1975 Congress took note of discrimination against people who have only a limited ability
to speak English. For them, printing or providing information only in English as
effective as a literacy test in keeping them from registering to vote or casting an effective
ballot. Such disenfranchisement was outlawed when the Voting Rights Act was amended
and expanded in 1975. The terms of Section 4 of the Act, containing the formula for
applying special coverage to counties, were changed to include among prohibited tests
and devices,

[T]he practice or requirement by which any State or political subdivision provided
any registration or voting notices, forms, instructions, assistance or other material
or information relating to the electoral process, including ballots, only in the
English language, where the Director of the Census determines that more than
five per centum of the citizens of voting age residing in such State or political
subdivision are members of a single language minority.

42 U.S.C. § 1973b(f)(3). Language minorities are defined in the Voting Rights Act as
American Indian, Asian American, Alaskan Natives, and people of Spanish heritage. 42
U.S.C. § 19731(c)(3). Political subdivisions as defined in the Act usually are counties.
42 U.S.C. § 19731(c)(2).7

The 1975 amendments to the Act required that when the newly covered
jurisdiction

...provides any registration or voting notices, forms, instructions, assistance, or
other materials or information relating to the electoral process, including ballots,
it shall provide them in the language of the applicable language minority group as
well as in the English language...

The jurisdictions subject to the special provisions of the Voting Rights Act ate listed in the Apperdix to
25 U.S.C. Pan51.
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42 U.S.C. § 1973b(f)(4)"

Counties in Arizona, New Mexico and Utah were certified for federal examiners,
and federal observers were assigned to document the extent to which the English
language was used in areas where many of the voters spoke Native American languages
but understood English only marginally. Similarly, federal observers have been assigned
to polling places in Spanish language areas of Arizona, Texas, New Jersey and New York
City, and Chinese language areas of New York City, and San Francisco and Oakland,
California? In all these areas minority language citizens were allowed to register to vote,
but the use of the English language instead of the voters' first language prevented them
from understanding the voting instructions and the ballot. Polling place workers either
were not able to speak the language of the voters, or if they could, were not trained to
translate the documents and procedures into the language of the voters. By the 199.0s
federal observers were assigned to monitor discrimination against language minority
group members in numbers equal to the federal observers assigned to monitor non-
language racial discrimination.'°

The need for the language minority provisions of the Voting Right Act continues
to be demonstrated in areas of the country where English is not persons' primary
language. Normally one would assume that polling place workers would be chosen from
the population where the polling place is located, and that they would speak another
language in addition to English with the same frequency as the voters. In many
instances, however, this did not happen. For example, in ethnically changing
neighborhoods in New York City, the choices of the political party apparatus resulted in
the repeated appointment of English-speaking poll workers where a large portion of the
new voters in a precinct were Spanish-speaking Puerto Ricans. In Passaic, New Jersey,
English-speaking poll workers were unable to find the names of Spanish-speaking voters

" A parallel requirement w:is added in Section 2113 of the Voting Rights Act in 1975 for counties
determined by different formula 42 U.S.C. § 1973aa-la. Section 203 of the Act does not include the
other special provisions of Section 4, such as the preclearance, federal examiner and fedcml observer
provisions. Lawsuits under Section 203 must be brought before a three -judge court. As a result of
amendments since 1975, coverage under Section 203 now applies to counties that have more than 5 percent
of voting age citizens who are members of a single language minority and are limited-English proficient;
have more than 10,000 voting age citizens who are members of a single Language minority and are limited-
English proficient: or have a pan of an Indian reservation, and more than 5 percent of the American Indian
or Alaska Native voting age citizens arc members of a single language minority and am limited-English
proficient; and the illiteracy rate of the language minority group citizens is higher than the national
illiteracy rata 42 U.S.C. § 1973aa-1(a)(2). The counties covered under the language minority provisions
of Sections 4 and 203 are listed in the Appendix to 28 U.S.C. Pan 55.

Counties in Arizona. New York and Texas were certified by the U.S. Attorney Generdl. Counties in
California, New Mexico and Utah were certified by federal district courts tinder Section 3(c) of the Act, 42
U.S.C. § 1973a(c). Section 3(c) provides for certilicalion in a lawsuit brought "under any statute to enforce
the voting guarantees of the fourteenth or fifteenth amendment...(1) as part of am interlocutory order... or
(2) as pan of any final judgment if the court finds that violations of the fourteenth or fifteenth amendment
justifying equitable relief have occurred.'
"From 1990 through 2000. there were 2.449 federal observers assigned to elections in the states of the

Deep South. very few of which involved discrimination against language minority group members, and
there were 2.215 federal observers assigned to monitor elections in other areas of the country, most of
which involved discrimination against language minority group members. See Appendix B.
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in the polls books because the poll workers did not know that the voters' family name
traditionally was the second of three names they used. Some voters were denied the
ballot because they identified their street name according to common Spanish usage
rather than the formal English name." In Texas and Southern Arizona polling places
Hispanic voters were admonished not to use Spanish when talking in the polling places
and when giving assistance to voters who needed help when voting. Moreover, the
citizenship of Hispanic voters was questioned at the polls, with voters being required to
somehow provide on-the-spot evidence of their citizenship before being given a ballot;
such evidence was not required of Anglo voters.°

Evidence of other kinds of discriminatory behavior of polling place workers and
others toward Spanish language voters inside the polls is provided in the reports of the
Independent Elections Monitor appointed in September 2000 by the court in a consent
decree in United States v. Passaic City, New Jersey, and Passaic County, New Jersey,
Civil Action No. 99-2544 (NHP) (D.N.J., Sep. 5, 2000)(three judge court).

At P.S. 6, observers called to report that the challenger was making racist remarks
about Hispanics. At the Ukrainian school, challengers became very aggressive
and were yelling at voters, stating that they did not live in the country and should
not vote. Ironically, many of these challenged voters were off-duty Passaic City
police officers. Angel Casabona, Jr. was one such challenged police officer who
avoided confrontation and properly came to Passaic City Hall to have his voting
status clarified. Escorted by the City Clerk and investigators from the
prosecutor's office, Mr. Casabona reentered the polling site and was permitted to
exercise his vote. The brazen challenger was reprimanded and board workers
were reminded that challengers should not be interacting with voters.

Walter F. Timpone, Office of the Election Monitor. Fifth Re port. June 15, 2001, pgs. 3-4.

The most disturbing incident of the [June 26, 2001 municipal primary
election] occurred at the polling place at St. Mary's School in Passaic. Someone
allegedly stole the flag from outside the polling place. The police were called.
An officer responded and caught the purported perpetrator. The Officer entered
the polling place and asked who had called the police. No one responded. The
officer barked comments in substance to the poll workers as follows, "Can't you
read? What country do you come from?" When a municipal worker of Indian
origin came to see what the problem was, the officer then asked, "And what
country do you come from?" When a Latino federal observer tried to explain the

t t Mail addressed to streets using the Spanish nickname was delivered because the postal personnel were
familiar with the local Spanish language usages, as the poll workers were MML

Anglo candidates compiled lists of Hispanic voters names for their poll watchers to challenge at the
polls on the ground that the voters were not citizens. United States citizenship is required by every state as
a qualification  to register to vote in state and federal elections. But in order to avoid discriminatory
treatment of voters at the polls and disrupting the polling places with election-dav challenges, persons who,
before an election, have evidence that a registered voter is not a U.S. citizen should be required to present
that information to the voter registrar, and to desist from interposing challenges at the polls to voters whose
qualifications have been upheld by the register.
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dictates of the consent decree, the officer asked for credentials. When the
observer showed his credentials, the officer found them inadequate because they
lacked a picture and detained the observer. The Officer told the observer, "I cook
arrest you for this." Upon being alerted to the controversy. I asked investigators
from the Passaic County Prosecutors Office and Deputy Chief of the Passaic
County Police Department to intercede. When a Sergeant from the Passaic Police
department responded at the scene and learned what had happened, he apologized
to the federal observer and told him he thought some sensitivity training might be
in order for the officer. Notably, this discriminatory behavior took place in a city
where the Latino population is at 62%. Intolerance in the city is still existent and
hiding under color of official right.

Walter F. Timpone, Office of the Election Monitor. Sixth Report. July 27, 2001, pp. 6-7.

The use of English rather than Chinese in polling places in Chinese
neighborhoods of San Francisco and Oakland (Alameda County), California, and New
York City left voters confused about procedures, and ignorant of ballot propositions and
contested offices. As was noted in the Settlement Agreement and Order in United Stases
v. Alameda County, California, C95 1266 (N.D. Cal, Jan 22, 1996)(three-judge court),

According to the 1990 Census, the population of Alameda County
includes 68,184 Chinese Americans and 30,120 Chinese American citizens of
voting age. The 1990 Census reports that 11,394 persons, or 37.83 percent of the
Chinese citizen voting age population in Alameda County, and 1.3 percent of the
total citizen voting age population in Alameda County do not speak English well
enough to participate effectively in English language elections. Thus, over 11,000
Chinese American citizens in Alameda County cannot function effectively in the
electoral process except in the Chinese language.

at p. 4.

Problems were compounded in Native American areas of Arizona, New Mexico
and Utah. The problems faced by Native Americans in these areas are illustrated in
Cibola County, New Mexico, which contains the Ramah Chapter of the Navajo
Reservation and the Acoma and Laguna Pueblos. The Stipulation and Order in United
States v. Cibola County, New Mexico, No. Civ 93 1134 LIULFG, (D.N.M., Apr 21,
I994Xthree-judge court), states that,

5. According to the 1990 Census, 57.8 percent of the Navajo voting age
population and 18.1 percent of the Pueblo voting age population in Cibola County
do not speak English well enough to participate effectively in English language
elections. Thus, a significant proportion of the Native American population of
Cibola County, and a significant majority of Navajos, cannot function in the
electoral process except in the Navajo or Keresan languages.
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6. The Navajo and Keres populations of Cibola County live in
circumstances of significant isolation from the non-Native American population
of the county. Cibola County is unusually large in physical terms, and covers a
geographic area roughly the size of the State of Connecticut. Over four-fifths of
the non-Native American population lives clustered within or near the adjacent
incorporated communities of Grants and Milan, close to the county courthouse.
The Acoma and Laguna population centers are between 25 and 50 miles away
from Grants, the county seat, while the Ramah Chapter House is approximately
50 miles from Grants. The isolation of the Native American population of Cibola
County burdens their access to the franchise.

8. Native American citizens living within Cibola County, suffer from a
history of discrimination touching their right to register, to vote, and otherwise to
participate in the political process. Until 1948, Native American citizens of New
Mexico were not permitted to vote in state and local elections. Trujillo. V.
Garley, C.A. No. 1350 (D.N.M., August 1 I, 1948). In 1984, the court in Sanchez
v. King, C.A. No. 82-0067-M (D.N.M. 1984) held that the New Mexico state
legislative redistricting plan discriminated against Native Americans.

9. The level of political participation by Native American citizens of
Cibola County is depressed. Voter registration rates in the predominantly Native
American precincts have been less than half the rate in non-Native American
precincts, and Native Americans are affected disproportionately by voter purge
procedures. Although Native Americans comprise over 38 percent of the county
population, fewer than eight percent of all absentee ballots have been from the
predominantly Native American precincts. There is a need for election
information in the Navajo and Keresan languages, and a need for publicity
concerning all phases of the election process for voters in Ramah, Acoma and
Laguna. The rate of participation by Native Americans on such issues is less than
one third of the participation rate among non-Native Americans. There is a need
for polling places staffed with trained translators conveniently situated for the
Native American population.

at pages 5-7.

The remedy for this unlawful disparity is complicated by the facts that (1) the
Navajo and Pueblo languages are oral, not written, and (2) there are no equivalent terms
in the Navajo and Pueblo languages for many words and phrases in the election process.

Native American polling place workers in reservation precincts faced a more
difficult task than white poll workers in getting to the training session for poll workers
that were held many miles away in county seats where most white people lived. At the
training sessions Native American poll workers were given little or no instruction about
how to translate ballots and propositions, and many of their attempts to do so on election
day resulted in the most rudimentary references. For example, poll workers assisting
voters at the polls would refer to the office of secretary of state as someone who works in
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the state capitol, and bond levies for education were said simply to be increases in taxes.
Many times the Native American poll workers found it so difficult to figure out how to
explain items on the ballot they just instructed the voters to skip the offices or
propositions. Moreover, Native American voters who had been purged from the voter
rolls because they failed to respond to written notices they either did not receive' or did
not understand, were turned away from the polls with no explanation of why they were
not able to vote, and were given no opportunity to re-register there.14

Pre-election investigation can pinpoint where federal observers should be assigned.

The task of assuring compliance by polling place workers with appropriate
polling place procedures requires (1) knowledge of what is happening in the polling
places, and (2) the authority to correct actions that are in violation of the prescribed
procedures. For over 35 years DOJ has been determining, before each election, what will
happen in specific polling places in particular counties in states far from Washington,
D.C. Based on this information DOJ determined at which polling places discriminatory
activity would take place, and the exact number of federal observers needed at each
particular polling place, from among the hundreds of counties in the 16 states that are
fully or partially covered under Section 4 of the Voting Rights Act, is and the 10
additional jurisdictions in other states that have been and remain certified by courts under
Section 3 of the Act.16

This DOJ effort, known as a pre-election survey, is conducted by the Voting
Section of DOJ's Civil Rights Division. Pre-election surveys began right after the Voting
Rights Act was enacted, as a tool for determining where and how many federal observers
would need to be assigned under Section 8 of the Voting Rights Act. Through the years

13 Residences on the Navajo reservation often are miles apart, with no paved roads, and many homes have
no telephones. It is not unusual for reservation residents to pick up their mail periodically at a store or
other place far from their homes.
1 ° Voters were confused because they voted in tribal election without problem, and were not told, for
example. that under state Law they bad been purged from the county voter rolls because they did not vote
with some particular frequency and in particular elections, such as every two or four years in general
elections. To add to the confusion, in marry areas the tribal elections and the state elections were held on
different dates but at the same locations. Prior to the National Voter Registration Act, 42 U.S.C. § 1973gg
ct seq., voter registration in mans counties in Indian country was conducted in the county seat, far from
reservation housing, until, in some instances. litigation required that deputy registrars be made available at
reservation sites, and that voter purge procedures be modified to allow fair notice to Native American
voters. United Males v. Sale ofArizona. C1V 88-1989 PHX EHC (D. Ariz. May 22, 1989). pgs. 6-1 U First
Amended Consent Decree. Jan. 3, 1994, pgs. 5-10.
' 5 Alabama, Alaska, Ari7nna, Georgia. Louisiana, Mississippi, South Carolina and Texas are fully covered
under the Voting Rights Act's special provisions by the formula in Section 4 of the Act, 42 U.S.C. § 1973b.
One or more counties are specially coveted under Section 4 in California, Florida, Michigan, New
Hampshire. New York, North Carolina, South Dakota and Virginia. All jurisdictions covered under
Section 4 of the Act arc listed in the Appendix to 28 CFR Part 55.
' fi Certification under Section 3(a) of the Voting Rights Act, 42 U.S.C. § I973b(a), is for a particular term
as defined by the court. Certification by the U.S. Attorney General mtdcr Section 6 of the Voting Rights
Act, 42 U.S.C. § 1973f, is for an unlimited time. Jurisdictions certified under Section 6 can seek to have
their certification terminated under Section 13 of the Voting Rights Act. 42 U.S.C. § 1973k. Appendix D is
a list of the jurisdictions that have been certified for examiners by court order under Section 3(a) of the Act.
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the pre-election surveys have remained relatively unchanged for determining where
racially discriminatory actions (as contrasted with language-based difficulties) would
occur in the polling places of the Deep South. This process is instructive on a broad level
because it can be used, with variations, by states throughout the country to determine,
prior to election day, where problems will occur on election day in polling places across
the state.

The DOT focus during the pre-election surveys is to find circumstances that are
likely to lead to actions that will disadvantage voters in the polls on election day. To
allow black voters to vote without interference in the South, the Voting Section focuses
on counties where black candidates are facing white candidates. Those are the
circumstances where experience has shown that polling place workers are more apt to
take actions that deprive African American of their right to vote. Moreover, the
inclination of polling place workers to take discriminatory action against African
American voters is more likely when the black candidates have a real chance of beating
white opponents. (For concerns about other kinds of problems at the polls, the pre-
election survey would focus on the facts and antipathies relating to those problems.)

The surveys consist of two rounds of telephone calls and a field investigation.
The first round of phone calls begins about six weeks before the election, which is a time
when candidate qualifying has been completed and campaigning has been in progress.
The Voting Section contacts the election director in each county where the minority
population is about 20% or more, since a relatively small but concentrated portion of a
county's population can be a significant proportion of a single election district in a
county. The Voting Section determines a number of facts from each county election
official they contact, including the name and race of the candidates, the office each is
contesting, which candidates are incumbents, the county's procedures for appointing
polling place workers, and the county's procedures for responding to problems that arise
on election day. The second round of telephone calls is made to at least two African
American people in each county who are familiar with the way elections have been
conducted in the county during recent elections, who know who the candidates are and
how the candidates have been conducting their campaigns, and who are knowledgeable
about relationships between the races in the county and whether there have been any
recent racial incidents in the county.

Voting Section attorneys then travel to the counties where the facts from the two
rounds of telephone calls indicate that the assignment of federal observers is needed
because poll workers will make it difficult for black voters to cast their ballots for the
candidates of their choice. The attorneys interview the county election officials, the
county sheriff (or chief of police, if a city election is in issue), African American county
residents, including people associated with community and civil rights organizations, and
candidates. The attorneys relay their information and their recommendation as to
whether federal observers should be assigned for the election, and, if so, number and
placement of federal observers that will be needed on election day, to a Voting Section
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supervisor who coordinates the survey. " The polling places that are selected for the
assignment of observers are (1) those at which the facts show that African American
voters are likely to be victimized on election day, where (2) the county has no effective
way to either know what is happening in the polls, or for responding to problems that
occur at the polls, or both.

During the pre-election surveys the Voting Section supervising attorney talks
frequently with the Voting Rights Coordinator at the Office of Personnel Management
(OPM) who recruits and supervises the people who serve as observers. ts Thus, OPM is
aware of the identity of the counties that are the subject of field investigations, and of the
recommendations of the attorneys for the assignment, numbers and poll location of
federal observers. Because of the ongoing coordination between the Voting Section and
OPM, the federal observers are chosen and are ready to depart for their assigned location
the moment a final decision is made by the Assistant Attorney General for Civil Rights as
to the numbers and placement of the observers.19

Information from federal observers is obtained quickly and effectively on election
day.

The pre-election process not only gives DOJ information it needs to determine
where and how many federal observers will be needed on election day, it puts DOJ
lawyers in contact with county election officials before the election, and the DOJ lawyers
inform the county officials of the problems that DOJ has found out may occur in the
county's polls on election day. This contact continues during the election, as the DOJ
lawyers provide the county election officials with information the lawyers get from the
observers.

'. The Voting Section is headed by a chief and four deputy chiefs. There also are special counsels who are
senior attorneys assigned to perform particular duties. The preelection work for a p+rticularjurisdiction is
overseen by a deputy chief if the jurisdiction is a defendant in recent litigation. Otherwise, the preelection
supervision is handled by the special litigation counsel for elections.
"Federal observers are assigned and supervised by the Officc of Personnel Management. See 42 U.S.C. §
1)73f. OPM centralised the observer program in the OPM office in Atlanta, Georgia, over the past several
years. Beginning in 20112 the program will be centralized in the OPM office in Denier, Colorado.

There is no standing group of people who are federal obser vers. Rather, the people chosen to serve as
federal observers at a particular election are volunteers, usually from among the OPM nationwide staff
except when special abilities are required, such as Native American language ability. General training
sessions axe held for observers and obser v er supervisors at selected sites during the year. Often people will
volunteer to serve as observers  itt election after election. but they arc not always available because of the
demands of their regular work assignments and prior obligations. Because of tic need to recruit observers
for each election, and the logistical requirements of transportation (airplane tickets, rental car) and lodging,
the OPM coordinator and the Voting Section supervising attorney are in contact throughout the year to
discuss observer needs in upcoming elections.
' 9 If a county for which federal observers is recommended has not been certified yet for federal examiners.
a separate recommendation for certification of the county is made to the U.S. Attorney General, and a
certification form is prepared for the U.S. Attorney General's signature. Also, because certifications are
effective upon publication in the Federal Register, 42 U.S.C. § 1973b(b), arrangements are made for
publication as soon as possible after the U.S. Attorney General signs the certification. Similar
arrangements arc made by OPM which must publish in the Federal Register a location for an examiner's
office. 42 U.S.C. § I773e(a).
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The observers are briefed by DOJ attorneys and the observer captain on the day
before the election. The observers get to their assigned polling place one-half hour
before the poll opens, and usually will remain until the last person leaves the poll. They
have pre-printed forms on which to record the activity in the polls. Observers usually
also attend the ballot count and record the number of votes received by each candidate.

During election day an observer supervisor makes repeated visits to the polling
places where federal observers are stationed, and remains in constant telephone contact
with the DOJ attorney who is in the county. This gives the DOJ attorney in the county a
constant flow of information throughout the day about activities that transpire inside the
polls 20 When the federal observers inform the DOJ attorney of actions of polling place
officials that the attorney concludes are interfering with the voting rights of African
Americans, the DOJ attorney gives the facts to the local official in charge of the election
which allows him or her to stop the discriminatory activity. Local officials also can use
this information after the election to take steps to prevent the incidents from happening
again.

Similar steps are taken on election day when federal observers are used to
determine compliance with the language minority provisions of the Voting Rights Act,
but normally the pre-election preparation is different. The inability or lack of desire of
poll workers to provide information to non-English speaking voters usually does not
depend on the identity of the candidates or the issues involved in a particular election.
Thus, the information obtained in one election will allow a determination of whether
federal observers will be needed in the next election.21

The reports of these federal observers have their primary emphasis on the
language aspects of polling place procedures and the actions of polling place workers.
(The federal observers assigned to a particular polling place speak the minority language
that is used by the voters at that polling place.) It usually is not important that the
observers arrive at the opening of the polls, nor that they stay all day, since the goal is to
have the observers attend the polls for a sufficient length of time to witness a number of
minority language voters go through the voting process. This will give the observers
sufficient facts to allow the DOJ attorneys to analyze the county's compliance with the
law.

We should emphasize that the federal observers do not interfere with the election
process. Their limited function, to pass along information to their OPM supervisors and

In addition, the DOJ attorney in each count y calls the supervising attorney often during the day: when the
polls open, and every hour after that until it is clear that correct procedures ate being followed at the polls
in that county, unless continuing problems and their resolution make it ncccssar} to continue frequent
contact. This coordination between the supervising attorney and the attorney in the field begins on the day
before the election, and does not end until the attorney leaves the county to return to Washington, D.C., on
(tic day after the election or later.
'' Initial facts indicating possible violations of the Voting Rights Act most often come to DOJ through
complaints by telephone, by mail, or in conversation with DOJ attorneys, paralegals and analysts in the
performance of their routine duties.
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the DOJ attorneys, is in accord with the dictates of Section 8 of the Voting Rights Act, 42
U.S.C. § 1973f. The observers must not give instructions to poll workers, must not give
help to voters, and must not share their observations, judgments or opinions with
individuals in the polls. They are eyes and ears. They are paid witnesses.32

The federal observers' reports allow Justice Department attorneys to require
counties to comply with their states' rules.

In its enforcement of all federal civil rights laws the Department of Justice (DO))
attempts to obtain voluntary compliance from prospective defendants. This has been
especially true of the enforcement of the Voting Rights Act where the prospective
defendants are officials of state and local governments.

From the beginning of DOD's enforcement of the Voting Rights Act DOJ lawyers
personally conducted investigations in each county before examiners or observers were
assigned, regularly checked on the progress of examiners while voter registration was
conducted, and on election day a DOJ attorney was and continues to be present in each
county to which federal observers are assigned to obtain information from the observers
during election day, and debrief the observers immediately after the election. During
their presence in the counties the DOJ lawyers have continuing contact with county
officials, and give them the information the lawyers gain as part of their pre-election
investigation in the county, and from the federal observers. Those local officials, faced
with the immediate and continuing presence of DOJ lawyers, usually instruct the head
worker at the polling place to follow the appropriate procedures.

The federal observers inside the polling place witness the cessation of the
discriminatory action, or if the discriminatory action continues, the DOJ lawyer again
brings the information from the observers to the attention of the county election official
to get further corrective action. Thus, federal observers function both to gather evidence
of discriminatory activities in the polling place for future legal action, and for the
elimination of discriminatory actions on the spot. At times, the mere presence of federal
observers at the polls serves to inhibit the tendency of many polling place workers to take
discriminatory action against African American voters.

Court-ordered remedies require counties to do their job in the South.

Some compulsive action is needed when county election administrators do not
address outstanding problems in the polls, and do not follow proper election day
procedures. A primary reason for the mistreatment of African American voters was and

"It is of utmost importance that observers stick to their role at the polls, because they arc able to be in Ilse
polling places only by the authority of Section 8 of the Voting Rights Act. 42 U.S.C. § 1973f. States have
laws about who can enter the polls. Usually, those individuals include poll workers, voters, voters'
assistors, peace officers when called, and candidates' or political parties' poll watchers. Others will be
inside the polls in violation of law unless specifically authorized to be there by the appropriate local
election official. Moreover. under Section 8 of the Voting Rights Act the federal observers are able to be in
the polls only to perform the tasks noted above.
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continues to be the failure of local election officials to appoint African Americans as
polling place workers. The evidence of mistreatment that this discriminatory policy had
on African American voters has provided a firm basis for court orders that required the
defendants to take specific steps to recruit and hire African Americans to work in the
polls. One good example of this result is the consent decree in fJnited States is Conecuh
County, Alabama, supra, which required the defendant political party executive
committees (responsible for nominating people to serve as poll workers) to "engage in
affirmative recruitment efforts aimed at ensuring that the pool of persons from which
nominations are made fully reflects the availability of all qualified persons in Conecuh
County who are interested in serving as election officials, without regard to their race or
color" at pp. 3-4.

Those recruitment efforts were required to include encouraging candidates to
seek out and propose for nomination black citizens," and "sending notices to local

organizations comprised predominantly of black citizens... to advise them that the party
intends to nominate persons to serve as election officials and encourage them to have
interested persons notify the chairperson of the respective political party executive
committee of their willingness to serve as election officials," at p. 4.

A 1993 consent order in United States v. Johnson Coxunty, Georgia, CV393-45
(S.D. Ga, Sept 14, 1993) stated that,

1. According to the 1990 Census, the total population in Johnson County
is 34 percent black and the total voting age population is 29.2 percent black.

7. Of the one hundred thirty one individuals who were employed by
Johnson County to serve as poll officials between 1988 and August 1992,
eighteen (14%) were black. There were no black poll workers during this period
at seven of the twelve polling places.

8. Only eight (12%) of the Sixty-six poll officials employed by Johnson
County for the July 21, 1992 primary election were black. There were no black
poll workers at eight of the twelve polling places.

9. Of the one hundred and six poll officials employed by Johnson County
for the November 3, 1992 general election, only sixteen (15%) were black. There
were no black poll workers at six of the twelve polling places.

10. No black person has ever served as a managing poll officer or
an assistant managing poll officer at any of the county's
polling places.

At pages 2-3.

Included in the Johnson County consent decree among the steps the defendant
county commission and supervisor of election must take to have African Americans fairly
represented among the polling place workers are, "sending written notices to local
organizations comprised predominantly of black citizens ... to advise them that the county
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intends to appoint black persons to serve as poll workers and poll managers;" and
"contacting black candidates and members of the political parties... to ascertain the
names, addresses and telephone numbers of black citizens who are qualified and
available to serve as poll officers." Td. at 6. In addition, the defendants must publicize in
local newspapers, on radio, on television and on posters their policy of conducting
elections free of racial discrimination. They also must train the poll workers on how to
perform their duties in a racially nondiscriminatory manner, and, with specificity, on how
to deal with voters who need assistance.

Even with the specific steps set out in the 15 page Johnson County consent
decree, the reports of federal observers showed that African American citizens of the
Johnson County were continuing to be excluded from among the ranks of those appointed
to work at the polls because the supervisor of elections did not adhere to the terms of the
decree. After further discussions between the county and DOJ, in lieu of DOJ pursuing
contempt of court proceedings the county appointed a biracial committee formed of
county residents to perform the preliminary poll worker recruitment and nomination
functions previously performed by the election supervisor, leaving her with her statutory
duty of formally appointing the poll workers. (This change in practice was reviewed and
precleared under Section 5 of the Voting Rights Act, 42 U.S.C. 1973c.) As a result,
African Americans were fairly appointed among those who worked at the polls, and
discrimination against African American voters at the polls abated in Johnson County,
Georgia.

Both the Conecwh County and Johnson County cases show how information
gathered by observers can serve as the evidentiary basis for litigation, how particular
individuals at the county level can persist in discriminatory procedures in spite of state
law and federal litigation, and how the identity and training of the people working inside
the polling places is of primary importance in eliminating injustice from the polls. It
should be remembered that in both instances the DOJ lawyers first shared their
information with state and local election officials in an attempt to allow those officials to
eliminate the discriminatory treatment of voters. These efforts provided the election
officials with something they could obtain by themselves, but did not: information about
what went wrong in their polls. The need for the resulting litigation demonstrated that
those officials were not willing to stop the discriminatory conduct.

Court-ordered remedies require counties to do their jobs for language minorities.

Even after the Voting Rights Act was amended in 1975 to require that areas
designated under a formula must provide information and ballots in languages other than
English, inadequate training of polling place workers continued to disadvantage minority
language voters. The reports of federal observers gave the attorneys from the Department
of Justice the information they needed to prove to county officials that violations of the
Voting Rights Act had occurred, and to obtain consent decrees that set out specific steps
that the counties would take to effectively provide and translate election information to
Native American citizens.
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Most of the consent decrees to cure discriminatory actions in Indian country under
the language minority provisions of Section 203 of the Voting Rights Act, 42 U.S.C. §
1973aa-1 a, were lengthy and set out in detail the procedures that election officials had to
follow for voter education, voter registration, translation and balloting.  It is significant
that the great majority of the provisions in the consent decrees focused on the counties'
administrative responsibilities, including hiring additional county personnel, to try to give
Native American voters equivalent access to information about an election and voting
procedures as white people got as a matter of course, since all information was provided
in English and in areas near the county seats.

Thus, the Stipulation and Order in Uniled Stales v. C'iboia County, New Mexico,

No. Civ 93 1134 LH/LFG, (D.N.M., Apr. 21, 1994Xthree judge court), is 44 pages long,
33 pages of which is a Native American Election Information Program. This program
provides that, "Cibola County shall employ at least three Native American Voting Rights
Coordinators who will coordinate the Native American Election Information Program in
Cibola County..." These coordinators have to be bilingual in either Navajo or Keres and
English, they are to be hired only after the county consults with the tribes, they are to be
trained in all aspects of the election process, they are to attend and make presentations at
chapter and tribal council meetings, and perform numerous, specifically described
functions that would provide election information to the Native American citizens of
Cibola County.

It was and remains difficult, however, to compel obdurate county clerks and other
county election administrators to perform the myriad election-connected functions in a
way that meets the requirements of the court orders. 24 These cases argue persuasively
for continuing the practice of seeking lengthy, detailed court orders that can be enforced
through contempt proceedings.

For example, the Consent Agreement is 36 pages long in unitedStatus v. Socorro County, NewWexico,
Civil Action No. 93-1244-JP (D.N.M. Apr. 13, 1994) (three judge court): in United States v. State of
New Mexico and Sandoval County, New Mexico, Civil Action 88-1457-SC (D.N.M. Mar. 28, 1990) (three-
judge court), is 12 pages long, and the accompanying Native American Election Information Program filed
on April 30, 1990. 1s24 pages long, the First Amended Settlement and Order in United Stares v. San Juan
County, Utah, Civil Action No. C-83-1287 (D. Utah, Aug. 24. 1990) (three-judge court), is 21 pages;
the First Amended Consent Decree and Order in (, ntred 5•tatec v. McKinley County, New Mexico, Civil

Action No. 86-0028-M (D.N.M., Jul. 20, 1990) (three-judge court), is 23 pages: and the Consent
Decree us United Srates v. State of trizona, CI V 88-1989 PHX EHC (D. Ariz. May 22, 1989), affecting
Apache and Navajo Counties, is 24 pages, while the First Amended Consent Decree in that case (Jan. 3,
1994) is 28 pages long.
24 A letter of understanding was developed between DOJ and San Juan County, New Mexico. which
required the county to adopt a manual of procedures to comply with the language minorit y requirements of
the Voting Rights Ad The manual would become final after review and concurrence by DOJ. Changes in
the procedures would become effective upon the concurrence of DOI. Letters of understanding have not
been widely used by DOJ in its Voting Rights Act enforcement. The letters have the advantage of getting a
fast remedy and avoiding the uncertainties of litigation. The main disadv antage of using a letter of
understanding is the inability to seek contempt of court sanctions if the county does not follow the steps in
the letter or the county's manual of procedures. If the actions that the county fails to take are significant, a
legal action would need to be filed at that time, prolonging the time for obtaining a remedy.
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An alternative approach was taken in a consent decree between DOJ and
Bemalillo County, New Mexico, where the court order was accompanied by a manual of
procedures to comply with the language minority requirements of the Voting Rights Act.
United States v. Bernali!!o County, New Mexicn, CV -98-156 BB/LCS (D.N.M. Apr 27,
1998). The consent decree required that the county hire a native language coordinator
who is bilingual in Navajo and English, and specifically noted that, "The primary
responsibility of the [native language coordinator], a full-time employee of Bemalillo
County, shall be to catty out the county's Navajo language election procedures, publicity
and assistance, including assisting the county to carry out the procedures in the
manual..." at p. 4. The consent decree also required the county to establish a travel,
supply, and telephone call budget for the native language coordinator, and subjected the
county to the preclearance provision in Section 3(c) of the Voting Rights Act, 42 U.S.C.
§ 1973a(c), which allows the county to make changes in the manual and for DOJ to
review those changes to determine that they are nondiscriminatory before they can be
implemented. This approach has the benefit of allowing the county to tailor its
administrative procedures to its particular personnel and office situation, and of allowing
practical changes to be made in the administrative procedures when necessary without
having to request the three judge court for an amendment to the court order.

Conclusion.

The federal observer provision of the Voting Rights Act continues to be
extraordinarily effective in allowing the United States Department of Justice to enforce
the Voting Rights Act. That provision should be extended.

The federal examiner provisions of the Voting Rights Act have accomplished
their goal of allowing African American voter access to the voter rolls in areas where
official resistance kept them from becoming registered voters. Those provisions have
done their job and should be eliminated, especially insofar as they are prerequisites for
the assignment of federal observers.

The federal observer provision of the Voting Rights Act performs an effective law
enforcement function as it is written and applied. That provision should not be altered.
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APPENDIX A

NUMBER OF PERSONS LISTED BY FEDERAL EXAMINERS
UNDER SECTION 7 OF THE VOTING RIGHTS ACT, 42 U.S.C. 1973e

1965 - 200029

Total Non-white White
People People People

State Listed Listed Listed

Alabamam 66,539 61,239 5,300

Georgia27 3,557 3,541 16

Louisiana2" 26,978 25,136 1,842

Mississippi29 70,448 67,685 2,763

South Carolina" 4.654 4 638 16

Total 172,176 162,239 9,937

Z` This information is extracted from the Semiannual Report of Cumulative Totals on Voting Rights
Examining as of December 31, 2000, Prepared by the Office of Workforce Information, Office, of Merit
Systems Oversight and Effectiveness. U.S. Office of Personnel Management. Washington, D.C. 20415.

People were listed in Autauga, Dallas, Elmore, Greene, Hale, Jefferson. Lowndes, Marengo,
Montgomery, Pero, Sumter and Wilcox Counties.

People were fisted in Butts, Lee, Scteven and Terrell Counties.
's People were fisted in Bossier, Caddo, Desoto. East Carroll, East Fcliciana, Madison. Ouachita.
Plaquemincs and West Feliciana Parishes.
^ People were listed in Amite. Benton, Bolivar. Carroll, Claiborne, Clay, Coahoma, Desoto, Forrest,
Franklut Grenada, Hinds, Holmes. Humphreys, Issaqucna, Jasper, Jefferson. Jefferson Davis, ]ones,
LcFlore. Madison, Marshall, Nesheba, Newton, Noxubcc. Oklbbcba. Pearl River, Quitman, Rankin,
Sharkey, Simpson, Sunflower, Tallahatchie. Walthall, Warren, Wilkenson. and Winston Counties.
°' People were listed in Clarendon and Dorchester Counties.
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APPENDIX B
ASSIGNMENT OF FEDERAL OBSERVERS

UNDER SECTION 8 OF THE VOTING RIGHTS ACT, 42 U.S.C. 1973f
BY YEAR AND STATE, 1966 - 2000'

31	 This information is extracted from the summary of federal obser ver activity by calendar year, United States Department of Justice, Civil Rights
Division, Voting Section. Southern states are listed first in this chart because federal observers were assigned only to Southern states for the first years shown.

C,
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Year AL GA LA MS NC SC AZ CA IL MI NJ NM NV NY TX UT Wl
1986 149 15 155 40 65 424
1987 51 490 12 15 568
1988 127 65 124 39 45 150 89 31 23 693
1989 13 13 22 132 180
1990 61 72 36 67 145 72 25 478
1991 12 345 40 3 38 19 457
1992 53 151 23 181 87 17 5 13 530
1993 11 84 124 20 25 36 230 530
1994 95 18 11 35 45 109 147 55 18 533
1995 19 104 29 152
1996 39 76 121 72 108 39 89 36 24 17 621
1997 5 174 7 5 28 219
1998 29 6 109 20 129 12 19 324
1999 5 56 342 50 6 459
2000 44 42 8 24 105 23 68 128 140 23 16 19 640
TOTAL 5 044 1,272 1,354 10 794 190 2,046 975 375 0 68 178 966 3 659 403 134 6 23,331
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APPENDIX C

EXCERPTS FROM PLAINTIFF'S RESPONSE TO INERROGATORIES AND
REQUEST FOR PRODUCTION OF DOCUMENTS, United Slates v. Conecuh County,
Alabama, Civil Action No. 83-1201-H (S.D. Ala., Jun 12, 1984).

A white voter waiting in line to vote stated to white poll official John P. Bewley
that she was unable to obtain a yellow sample ballot distributed by the Alabama
Democratic Conference. The black voter standing next in line had such a ballot.
Mr. Bewley stated, "You ain't [sic] of the right color." During the same day, Mr.
Bewley stated to federal observer Riddle, "See, the niggers bring in these yellow
marked ballots. The nigger preachers run the niggers down here, you know.
They tell them how to vote. I don't think that's right."

P. 7.

Poll officials instructed white registered voters to confirm their registration status
in the office of the Probate Judge. Black voters whose names were not on the list
were in each instance simply told that they could not vote, and were given no
instruction by poll officials. White voter Salter's name did not appear on the list,
and Ms. Salter acknowledged that she resided in a rural precinct and not in box
11-1. Ms. Salter nevertheless was allowed to vote an unchallenged ballot directly
on the machine.

Pp. 8-9.

Ms. Lewis, who required assistance because of a vision problem, signed the poll
list and stated that she wished for her companion (unidentified) to provide
assistance in voting for her. White poll official Windham stated, "Can't nobody
go in there with you." After a pause, Mr. Windham stated to Ms. Lewis, "you can
fill out an affidavit and then she can go in with you. Can't you [read]?" Mr.
Windham's tone and manner were sufficiently abrasive that Ms. Lewis left the
voting place. Some moments later she was observed to remark to a companion,
who was trying to persuade her to make another attempt to vote, "I've done had
trouble with them twice before and I'm not begging them any more. I'm not
scared but I'm not begging anybody" Ms. Lewis returned accompanied by Mr.
Richard Rabb, at that time the Chair of the Conecuh county Branch of the
Alabama Democratic Conference. Ms. Lewis was allowed to vote, and the poll
officials provided necessary assistance with the affidavit. Ms. Lewis remind very
upset and remarked, "Why couldn't they have let me vote to begin with?"

Pp. 16-17.

Black voters at box 9-1 (Old Town) were told throughout the day of the October
12, 1982 special run-off election, that no more than two voters were allowed in
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P. 24

P. 35
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the polling place at one time. This restriction was imposed on 30-35 occasions. In no
instance were white voters required to conform to this procedure, and the poll officials
allowed a many as five white voters in the polling place at a time.

Ms. Stacey enforced the limitation on the amount of time a voter could spend in the booth
in a random and discriminatory fashion. She enforced the limitation against black voters
more frequently than against white voters. During the last hour of voting the requirement
was applied exclusively against black persons. On at least two occasions she told black
voters that their time had elapsed when, in fact, it had not.

During the course of the day, poll officials addressed all black voters by their first names.
Older white voters were addressed by the courtesy titles of Mr. and Ms.

White poll official James Ellis initiated new procedures for assistance of black voters.
Without notice to any person, Mr. Ellis required assistors accompanying voters into the
polling place to remain 30 feet outside the polls until Mr. Ellis had finished interviewing
the voter and summoned the assistor.

Pp. 36-37.

Poll officials who assisted black voters did not read the ballot to the voters or otherwise
advice the voters of the contests and the candidates. They simply asked the voters, "Who
do you want to vote for?

Poll official Lois Stacey marked the ballot for a voter she was assisting in contests in
which the voter did not express a preference.

Poll officials frequently served as assistors without asking voters receiving assistance
who they wanted to assist them. On a number of occasions, poll officials serving as
assistors did not read the complete ballot to the voters.

P.40
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32
APPENDIX D

JURISTICTIONS CERTIFIED FOR FEDERAL EXAMINERS
UNDER SECTION 3(A) OF THE VOTING RIGHTS ACT AS OF 2000-12

State Jurisdiction Term of certification

Illinois Town of Cicero October 23, 2000 order, effective until December
31,2005

Louisiana St. Landry Parish December 5, 1979 order, effective until further
order of the court

Michigan City of Hamtramck August 7, 2000 order, effective until December 31,
2003

New Jersey Passaic County June 2, 1999 order, effective until December 31,
2003

New Mexico Bemalillo County April 27, 1998 order, effective until June 30, 2003

Cibola County April 21, 1994 order, effective until April 21, 2004
(originally certified by December 17, 1984 order)

Sandoval County September 9, 1994 order, effective until at least September
9, 2004 (originally certified by December 17, 1984 order)

Socorro County April 11, 1994 order, effective until April 11, 2004

Utah San Juan County December 31, 1998 order, effective until December
31, 2002 (originally certified by January 11, 1984

order)

Information obtained from Jurisdictions Currently Eligible. for Federal Observers as a Result of Orders Under
Section 3(o) of the Voting Rights Act, United States Department of Justice, Civil Rights Division. Voting Section,
October 22, 2001.

32
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Mr. CHABOT. Okay. Thank you. The gentleman's time has ex-
pired.

The panel up here is bound by the same rule as the witness
panel is, and it's a 5 minute rule, so we will each have 5 minutes
to ask questions at this time, and the Chair recognizes himself for
that purpose.

And the question I'm going to ask—I'll just go down the line and
let each of you deal with it.

And some of you have already touched on this in your testi-
monies obviously, but much of what we're doing is setting a record
here, and so some repeating I think is probably good. It's been sug-
gested in some of the written testimonies that the Federal Exam-
iner Program may no longer be necessary.

Mr. Weinberg's written testimony further suggested that Con-
gress should amend section 8 to make certification for the deploy-
ment of Federal observers independent of Federal examiners.
Would each of you comment on the Federal Examiner and Observer
Program and why the assistance of Federal observers is still nec-
essary or not.

Ms. Randa?
Ms. RANDA. Thank you, Mr. Chairman. We play—we at OPM

play a very limited support role to the Department of Justice in
this program, and I have testified to the fact that the role of Exam-
iner has evolved over the years and changed. But beyond that, I
would think we would defer to the Department of Justice to make
any decisions about exactly what changes should be made in the
future.

Mr. CHABOT. Okay. Thank you. Ms. Pew?
Ms. PEW. I can speak to the Federal Observer Program and be-

lieve that it is well worth the time spent. It is my—those are my
eyes and ears inside the polling places. I have very limited exam-
iner contact. But I can speak to the Federal Observer Program;
that it has been absolutely phenomenal. It's been a great boon in
our county.

Mr. CHABOT. Thank you. Mr. Weinberg?
Mr. WEINBERG. Thank you. I mean I think Ms. Pew's response

is somewhat indicative. She's been intimately involved as a county
election official with the results of the work of the Federal observ-
ers, and has no knowledge of what the Federal examiners do.

And I think that's not her fault. It's because the Federal exam-
iners just don't do much anymore. I think OPM, if we were being
candid in the back room, would say they have to maintain all these
lists of federally registered voters. They have to keep them current,
keep the addresses up. Mostly now, they're removing people's
names from those lists of federally registered voters, because
they're dying.

Yet, the counties can't take those voters off their voting rolls
without an okay from the Office of Personnel Management. I mean
I think to some extent it is now getting—what were protections are
now getting in the way of several functions, and I think they're not
needed.

As far as the certification, and you know I think observers are
important. As far as how to get them into a county the first time,
I do think a certification procedure is important. I think it assures
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everyone that there is a need for this law enforcement function to
go on.

But as it stands now, the Attorney General has to personally
sign the certifications. I think that's unnecessary. I think that func-
tion could be delegated to the Assistant Attorney General, much
the same way as the Assistant Attorney General has authority del-
egated to object to voting changes under section 5 of the act, and
I think that it could go on as a provision on its own.

I think it should.
Mr. CHABOT. Thank you. And my second question, Mr. Weinberg

and Ms. Randa, if you want to comment on it, you could as well.
How does the Department of Justice determine whether Federal

observers are necessary?
Mr. WEINBERG. There's sort of two tracks on that. And, you

know, I must qualify everything I say by saying I haven't been at
the Justice Department for almost 6 years. I don't know what's
changed and what's not. I doubt that it has changed very much.

One track is where there's an investigation before the election
that starts 6 weeks before an election, and is described in some de-
tail in my extended remarks. It's an investigation. It starts out
with telephone calls to local officials, to minorities who are knowl-
edgeable in the area about election matters and devolves down to
field investigation by attorneys who relay information up to a cen-
tral person in the Voting Section of the Civil Rights Division, who
then combines the information; is talking with OPM; puts together
a memorandum setting out the facts for each site, and recom-
mending how many observers are needed.

So it's a very intensive, a very detailed law enforcement inves-
tigation. That's how it usually works in Southern areas. Where the
concern is with language minority provisions of the Voting Rights
Act, it's a little bit different. There still is an investigation, but be-
cause the problems involved with violations of the Language Mi-
nority provisions of the Voting Rights Act usually are systemic and
do not depend on any particular election contest in a city, county,
or school district

Mr. CHABOT. Do you do that before each election?
Mr. WEINBERG. Yes.
Mr. CHABOT. Okay. Thank you.
Mr. WEINBERG. In the specially covered areas.
Mr. CHAB0'r. Okay.
Mr. WEINBERG. Yes.
Mr. CHABOT. Thank you. You can continue.
Mr. WEINBERG. Because of the language violations of the Lan-

guage Minority provisions usually are more systemic, an initial in-
vestigation is what's needed. Usually, these days, there's litigation
that results and a court certifies the county. So you have every-
thing you would have leading up to litigation, which is a lot of
work and a very intensive effort.

After that, the first election, however, the observers could be as-
signed again and again without repeated investigations. It's the in-
formation really one gets out of the polling places for the language
minority coverage that would recommend going or not going again
to the next election.
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Mr. CHABOT. Okay. Thank you very much. My time has expired,
but, Ms. Randa, is there anything that you want to

Ms. RANDA. I would just confirm what Mr. Weinberg said that
our involvement is to coordinate on the number sent to each polling
site.

Mr. CHABOT. Okay. Thank you very much. My time has expired.
The Ranking Member of the overall Committee, Mr. Conyers, is

recognized for 5 minutes.
Mr. CoNYERs. Thank you, Chairman Chabot.
Three considerations. I start with Mr. Weinberg. There's been

only one certification by the Attorney General to section 6, Titus
County, Texas. Does that mean a lot are coming through the courts
under section 3 or does it mean there need to be a lot more?

My second consideration—and I'll go over these again—is this
linkage between certification of observers and its validity.

And then finally, I had one of the witnesses tell me that Federal
observers are kept out of the polls by State law, so it's frequently
hard for them to see anything that's happening. It's hard to be an
observer if you can't get into the polls under State law.

Can you help put some of these things into context?
Mr. WEINBERG. I can help with some of them I think.
Taking the last one first, State law would keep most people out

of the polling places, but Federal observers get to in the polling
places because the Voting Rights Act lets them. It's the authoriza-
tion of the Voting Rights Act that lets Federal observers in. Other-
wise, the Federal observers are like people off the street, and just
can't walk into a polling place on Election Day.

As far as the certifications go, as I haven't been involved in that,
I don't know. I went onto the Justice Department website a couple
days ago to see if I could tell what's been going on in the last few
years, and there have been a lot of court certifications it looks like
as a result of litigation under the Language Minority provisions of
the Voting Rights Act. And observers are being assigned to watch
elections in those areas.

I don't know why there have been few, if any, certifications by
the Attorney General of counties.

Mr. CoNYERS. Well, from everything I've been hearing, you know
we've got piles of complaints that come in. Unless all of them are
invalid, I mean this doesn't add up, Mr. Weinberg.

Let me put it like this: Are attorneys who are Federal observers
precluded from coming into the voting booths?

Mr. WEINBERG. The Justice Department attorneys in most States
would be precluded from going into the polling places because
they're neither registered voters there nor polling place officials.

The Federal observers, however, can go into polling place where
they're assigned—any county jurisdiction that's been certified.

Mr. CONY i s. Ms. Pew, do you or Ms. Randa, want to add any-
thing to this discussion.

Ms. PEw. I will add that in Arizona, observers, with prior ap-
proval, are welcome into our polling places. We ask that they sub-
mit something in writing to me by the Friday prior to the election,
so that I can send that to the poll workers.

Given that a lot of them are non-Native American, and then
poses a threat. We did have an incident in 2000 that prompted
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quite a chaotic sense in about 17 of our precincts, and, for that rea-
son, we began a political protocol that is mandatory for our observ-
ers.

Mr. CONFERS. Could you get a little outdated considering the
way the process is working now?

Ms. PEW. I can't respond to that, because in our county the Re-
corder's Office and the Elections Office are separate. The Recorder's
Office maintains the voter rolls, as far as purging those, as Mr.
Weinberg has spoken to, so I can't respond to that.

Mr. CHABOT. Ms. Randa?
Ms. RANDA. I wouldn't want to hazard a conclusion about wheth-

er it should or how it should change, but I will confirm what Mr.
Weinberg said about there having been very little activity other
than removing names from the list of registered voters. So that
part of the role is what has evolved.

Mr. CoNYERs. Thank you, all. Thank you, Mr. Chairman.
Mr. CHABOT. Thank you. The gentleman's time has expired.
The gentleman from Virginia, Mr. Scott, is recognized for 5 min-

utes.
Mr. SCOTT OF VIRGINIA. Thank you. Thank you, Mr. Chairman.
Mr. Weinberg, let me ask you a little more specifically, just from

a practical point of view, if a local civic organization suspects prob-
lems in a certain area, how do they get an observer into that area
now, and how would you propose changing that mechanism?

Mr. WEINBERG. Getting in touch with the Justice Department
about the need for Federal observers is the easiest thing on earth.
All you need to do is call. A telephone call will do it.

In fact, the Justice Department attorneys rely very, very greatly
on information and input from people who are in the counties,
whether they are victims or witnesses or just concerned citizens.

We always were open to those kinds of contacts. If somebody has
a particular problem in any county, we always encouraged to call
us, let us know what the concern is, and we will investigate.

If the investigation reveals facts that show violations of the Vot-
ing Rights Act and need for observers, the observers will be sent.

Now, in Virginia, there are no certified counties, so that whole
certification process we were talking about before, where there has
to be an investigation, and then a recommendation to the Attorney
General to sign a piece of—he actually signs a piece of paper that
says I hereby certify, and then that's published in the Federal Reg-
ister before Federal observers can be assigned.

Mr. SCOTT OF VIRpINIA. And that's the process now?
Mr. WEINBERG. Yes.
Mr. SCOTT OF VIRGINIA. And are you proposing any change to

that process?
Mr. WEINBERG. Yes. I'm proposing that in my imagined the new

process there would be an investigation and the Assistant Attorney
General would agree to a recommendation and then sign a piece of
paper that says that Federal observers would be needed to watch
proceedings in the polling place in order to enforce the Voting
Rights Act.

Mr. SCOTT OF VIRGINIA. Now, how long does that certification
stay active?
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Mr. WEINBERG. Now, it stays active forever. A jurisdiction can
petition under section 13 of the Voting Rights Act to stop the Fed-
eral examiner appointment. I don't think anybody ever has.

Mr. SCOTT OF VIRGINIA. Do the observers have any specific quali-
fications?

Mr. WEINBERG. Observers, by and large, OPM, as I understand
it tries to have observers be OPM personnel where that's possible;
in some instances, where language minority voters are concerned,
there may not be sufficient numbers of OPM personnel who speak
that language, especially in Indian country. And so people from
other agencies are taken in.

But the Federal observers are personnel who are trained. There
are periodic trainings through the year, and then there are on-site
trainings that are specific and briefings of the observer before the
election.

Mr. Sco'r'n OF VIRGINIA. If you didn't have the observers, how
would you investigate complaints?

Mr. WEINBERG. When I started in the Justice Department, I was
law clerk in the summer of 1965. The Voting Rights Act passed in
early August, but we still had many lawsuits that were pending.
They were terribly cumbersome. They're very difficult to inves-
tigate. The records alone are very difficult to get, and I think the
Court, in South Carolina v. Katzenbach, which found the Voting
Rights Act special provisions constitutional, recognized how dif-
ficult it is to mount a standard garden variety lawsuit against vio-
lations of the Voting Rights Act.

So, absent the Federal observers, it would be terribly, terribly
difficult.

Mr. ScoTr OF VIRGINIA. Thank you, Mr. Chairman.
Mr. CHABOT. Thank you. The gentleman's time has expired.
I'd ask unanimous consent that the gentleman be given one addi-

tional minute, if he would yield to me for a moment?
Would the gentleman from Virginia yield to me?
Mr. SCOTT OF VIRGINIA. Yes.
Mr. CHABOT. Okay. I just wanted to follow up with one question,

Mr. Weinberg. What criteria would you envision for certification of
observers?

Mr. WEINBERG. I think the criteria would be that there is evi-
dence of probable violations of the Voting Rights Act. I mean I
don't know that one needs much more.

The certification procedure now is just about that. It's—for exam-
iners. It's not a detailed certification.

Mr. CHABOT. Okay.
Mr. WEINBERG. And I would think it shouldn't—certainly not be

more detailed and possibly a little less. But it would be keyed to
possible violations of the Voting Rights Act.

Mr. Sco'rr OF VIRGINIA. Well, Mr. Chairman.
Mr. CHABOT. I yield back.
Mr. ScoTT OF VIRGINIA. Reclaiming my time, when do they cer-

tify it now?
Mr. WEINBERG. They certify—now the certification is it's nec-

essary to enforce the 14th and 15th amendments.
Mr. CHABO'r. If the gentleman would yield? Isn't it also or 20

written complaints?
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Mr. WEINBERG. Yes. There's an alternative that if you get 20
written complaints. That, however, triggers the Attorney General's
consideration. And so it all devolves pretty much to the same point,
which is we in the Justice Department had to figure out that there
were violations of the law that were probable and usually were
happening and persuade the Attorney General of that.

Mr. CHABOT. Thank you. The gentleman's time has expired.
The gentleman from North Carolina, Mr. Watt, is recognized for

5 minutes.
Mr. WATT. Mr. Chairman, let me defer to Mr. Scott, if I can. I'm

trying to see whether there are any things I need to question
about.

Mr. CHABOT. Okay. All right. We'll just start from scratch here
then, and yield to the gentleman from Georgia. Mr. Scott is recog-
nized for 5 minutes, and then we'll come back to Mr. Watt.

Mr. SCOTT OF GEORGIA. Thank you, Mr. Chairman.
Mr. Weinberg, I wanted just start for a moment with your sug-

gestion that we move away from the Federal examiners, because
I—given your history, you were there at the beginning. You under-
stand the whole make up and need for both examiners and observ-
ers. I'm not quite convinced, just from my own preliminary inves-
tigation of this that we may need to do away with examiners.

And your reason for saying we may need to modify or do away
with the examiners was that the link doesn't exist. And I think
your meaning of the link that I got was your quote was that there
were no more hostile elected officials.

Can you elaborate on that, because there is still, in my esti-
mation, hostile elected officials in various pockets of the South,
and, a matter of fact, all across this nation. And if that is the link
that you think doesn't exist, I am here to assure you that it does
still exist.

I'm always of the opinion that we move with and err on the side
of caution. In Georgia, for example, there are still 300,000 eligible
African-Americans that are unregistered to vote, and time after
time and case after case, we have documented hostility. Crosses are
still being burned. In some of these areas, voters are being inti-
mated.

So I'm very concerned about doing away with that, and especially
in view of the fact that the Federal examiners are used as the trig-
ger to determine whether or not to send these observers in. So how
do we replace that trigger? But would you mind elaborating on that
linkage?

Mr. WEINBERG. Sure. I'd be happy to.
I agree with you a hundred percent that there are hostile polling

place officials throughout the country, and that's one of the reasons
that I think the Federal Observer provision is so important.

The link I was talking about is it was a specific link to newly
federally registered voters, as it existed between 1965 and 1972 in
the South. As the Voting Rights Act was constructed, the observers
were to watch specifically to see if those particular voters were
being hostilely treated in the polls. And the complaint structure of
the Federal examiners was as to complaints as to the mistreatment
of those newly enfranchised voters.
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The passage of time has taken care of many of those situations.
Certainly, some of those same areas are areas where Federal ob-
servers still would be assigned.

But it's not because those African-American voters have just
been put on the roles by a Federal examiner. The problem is both
broader and deeper than that. And I think Federal observers are
necessary for that.

The Federal Examiner function for registering voters, however,
has been—it hasn't been used in 30 years. There were a couple of
isolated instances of Federal registration in 1982 and 1993, but
apart from that, it hasn't been used since the 1970's, in some part
because of the success of the Voting Rights Act, but also because
of the enactment of new laws that make voter . registration a lot
easier—the restrictive hours and locations that people were faced
with in the '60's. Now, you can register by mail.

So there are improvements in the voter registration process, and
it is the voter registration process and the maintenance of the
names of those people who were listed in 1965 to 1972 that the ex-
aminer provisions of the Voting Rights Act are geared to.

So it has nothing to do with the need for Federal observers to
get information on violations in the polling places—discrimination
against racial or language group members. That's going on nation-
wide, and I think the observers are necessary for that.

Mr. SCOTT OF GEORGIA. Mr. Weinberg, why are then—why was
the Federal Examiner certification a prerequisite for bringing in
the observers in the first place?

Mr. CBOT. The gentleman's time has expired, but you can an-
swer the question.

Mr. WEINBERG. All right. The Voting Rights Act after the Selma
to Montgomery March brought everything to a head in early 1965.
The big focus was on getting people registered to vote. It was—we
were talking total disenfranchisement. And so we needed to allow
people to get on the voting rolls, and the way that the Voting
Rights Act is constructed, if you read the sections 6 and 7, you'll
see a very, very intricate pattern of getting people to—into the ex-
aminers, to list them, to turn the lists over, and this was a big deal
because you were taking a Federal employee, a Federal examiner,
and inserting that Federal examiner into what is a State and local
process, which is voter registration. The principles of federalism
were very, very strong, and this was an extraordinary remedy, the
first time ever in this country, that you had these Federal officials
coming in and just taking over, just taking over and without a
court order. It was just an administrative decision. In order to
make that administrative decision have the import that it needed
to insert those Federal people into the State function, the Voting
Rights Act drafters had the Attorney General personally sign a cer-
tification that this was necessary to enforce the 14th amendment
and 15th amendment.

And that's how this came to be. The reason they're linked is be-
cause the drafters then thought, well, we have all these newly en-
franchised voters coming into these terribly hostile polling places,
we can't just let them wander in there. But what are we going to
do? They say, well, we'll have authorized Federal observers to
watch what happens and get the information back to the Attorney
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General so the Justice Department could take action if it was need-
ed.

Mr. SCOTT OF GEORGIA. Thank you, Mr. Chairman.
Mr. CHABOT. The gentleman's time has expired. The gentleman

from North Carolina, Mr. Watt, is recognized for 5 minutes.
Mr. WATT. Thank you, Mr. Chairman.
Ms. Randa, when observers are sent out—have been sent out in

the past, has there a history of anybody complaining about the ob-
servers. And, if so, what do those complaints normally consist of
and who normally makes them?

Ms. RANDA. Any incidents or issues that come up during a given
exercise or observation would be put in the report and it is then
passed to Department of Justice, who maintains that and decides
whether to take any action on it.

We don't actually maintain that information, historically, so I
couldn't speak to the record on that. I know anecdotally, years ago,
there were sometimes issues getting access and getting friendly
treatment. But I don't believe that's been a problem in recent
years.

Mr. WATT. Mr. Weinberg, to some extent, what you are proposing
is constructing a new model for sending out observers, which I
think probably is a reasonably good idea. The prior model applied
that the observers to cover jurisdictions, select jurisdictions for
sending observers to; isn't that right?

Mr. WEINBERG. Right. The observers in all the specially covered
jurisdictions.

Mr. WATT. Is there—in the construction of the new model that
you are proposing, if you were constructing a new model that didn't
apply only to covered jurisdictions—it applied in some triggering
fashion that triggered based on complaints or suspicions, how
would you articulate what the standard would be? You said at one
point I think in your testimony that you thought maybe the ob-
server provisions ought to be applied nationally. But how would
you articulate the standards that you would use to trigger it?

Mr. WEINBERG. Yes. My idea would be to keep the Federal ob-
servers tied to the Voting Rights Act enforcement. And you would
need a finding by the Justice Department that the provisions of the
Voting Rights Act are being violated or actions are happening
which would constitute violations of the Voting Rights Act. You
need that finding before

Mr. WATT. Are being violated or—I mean it's too late after
they've been violated. The election is taking place. So you'd—I
mean you'd have to be looking at some imminent danger.

We presumed under the old framework that there was imminent
danger because there was a history, and we know that there is
some imminent danger going forward, because people are engaging
in this—or appear to be engaging in some conduct. But I'm just try-
ing to figure out how you would articulate what the standard
would be for the Justice Department to trigger the observer provi-
sions?

Mr. WEINBERG. Yes. The law now talks about circumstances that
appear to be reasonably attributed to violations of the 14th and
15th amendments.
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