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Attachment IV
hadan ing effect on b learned two days after the | allegations raised.
volers, and (3) that at least on election that the same
one occasion they harassed a man who had approached
voler. An African-Amarican the deputies on Election
man approached sheriff's Day returned to the
deputies after they left the polling ptace and
scene of a burglary successtully voted. A poll
complaining that he was noy worker observed the
allowsd to vote, presence of the sherilf's
cars around the same
time they were
responding to the
burglary, and cbeerved
that no voter had been
deterred from voting due

to the police aclivity.

3. It was alleged that the The Vating Section The Voting Section The Voting Section
dasign of the butierfly ballotin | opened a matter related to | determinad that there was | concluded that
Patm Beach County, Florida, this issue and reviewed no basis for aaserting becauss it had no
violated tederal voting righta | federal law for whichthe | federal jurisdiction. jurisdiction
laws. Section had enforcemant concerning this
authority to determine if matter, no further
any action was action was
appropriate. wamanted. [n
addition, according
to the Voting
Saction, the new
Fiorida election
reform law should
halp to alleviale
{aulty ballot design
by providing for
greater oversight of
ballot design.
4. Four state troopers with the | The Voting Section The Voting Section’s The Voting Section
Florida Department of apened a matter to investigation revealed closed the matter
Highway Sefety and Motor investigate this issue and | that the Florida Highway | because there was
Vehicles ran a driver's license | asked the Florida State Patrol had set up & treffic | no evidence of
checkpoint on Etection Day Oflice of the Attorney check stop close to a intimidation or raciai
2000 in Laon County, Florida. | General aboul the polling place (about a intent to affect or
This checkpoint was located checkpoint in Leon mile away} located in a intimiciate voters.
near {(about a mile from) a County. A Voting Section predominantly African-
voting precinct. Another anotney also spoke with American neighborhood.
checkpoint was held in Bay an Alrican-American voter | The Voting Section
and Escambia Counties. who was stopped a1 one of | investigation also
According 1o a highway patrol | the driver's license indicaled that the
official, this chackpoint was checkpoints. troopers’ traffic stop plan

not located near a voting
precinct.

hed nol been pre-
approved by their
commander, as is the
standard procedurs.
Further investigation
revealed that the traffic
checkpoint was in effect
for about 3 hours, and a
higher numbar of white
drivera were stopped than
African-Amarican drivers.
According the Voting
Section, an Alrican-
American voter who was
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stopped was treated
courteously and
proceeded to vote without
incident.

5. AU.S. Represantative A Voling Section attorney | The Voting Section The county
raisad concems fegarding met wilh the following in atlorney's analysis of the | implemented the
long voling delays in Beorgia to address these | documents that DeKalb following changes
predominantly African- concerns: 1) the DeKab County provided ravealed | for the March 2001
American precincts in DeKab | County Elections that most of the county’s | elaction: (1)
County, Georgia during the Supervisor, (2) the polling places that stayed | increased the
November 2000 election, it Chairman of the DeKalb open past closing time number of voting
was alloged that there ware County Elections Board, were located in majority machines. (2)
no corresponding delays in (3) the Gwinnett County Afrig L i i
majority whita pracincts. In Elections Sup @) |p The polls’ poll workers and
one predominantly Alrican- the presidant of the exiendad hours almost managers, {3)
American pracinct, several DeKalb County NAACP, uniformiy resufted from assignad at least 10
hundred voters apparently left | (5) the Assistant DeKalb there being large additional staff
the precinct without voting County Attorney. and (8) numbers of pecple in ne | members to answer
after waiting in line for saveral | one of the i as well as ick loph atthe
houra. In districts with a stafl mambers. The Voting | numbers of poll workers Elections
majority of white residents, Section attorney received | and voling machines. The | Department and
voting lines apparently moved | and reviewed documents | attorney aiso determined | installed 10 more
quickly with some people from both counties' that thers had been no telephone lines, and
baing able to vote in less than | slections departtmants unequal division of {4) gave the
15 minutes. In addition, two garding the electoral i
people cormplained about 2000 election. between majority white Department and
possible voting iregularities and majority African- area managers call
during & March 2001 election. | The Voting Section American precincts. phones in case
attorney requssted regular telephone
i from ing 1o lines were busy. The
the Assistant DeKalb investigations of the Voting Section
County Attorey and November 2000 slection determined ihat a
DeKalb County Elections | by the county’s slections | dramatic
pervisor ta ine if the area improvement
there was an unequal manager and his rasulted from these
division of resources assistants at the main remedial actions
among Alrican-American precinct of concern failed | and, as a result,
and white districts. These | to contact the precinct closed the matter.
documents outlined the office about the long lines
budget for expenses and insutiicient voting

relaled to the elections
from 1998 through 2000.
The Veting Ssction
atorney also spoke with
the president of the
DeKalb County NAACP
and the U.S. Attorney for
the Northern District of
Georgia.

The Voting Section
attorney spoka with the
wo persons alleging fraud
during the March 2001
election.

machines. The former
area manager also
denied the poll workers’
requests for additional
voting machines, stating
none were available.
The president of the
DeKalo County NAACP,
staff in the office of the
U.S. Attorney for the
Northern District of
Georgia, and the DeKalb
County Elections
Supervisor did not receive
complaints related to
Eleclion Day in DeXalb
County.

‘With respect to the March
2001 allegatians, the
Voting Sectlon attomey
noted that the two
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persons could not identify
the precincts where
allsged imegularities.
occursed, and that they
did not hava allegations
of racial intimidation or
vole suppression. The
Voting Section attomey
determined that their
complaints seemed to
concern Georgia state
law, suggested that they
explore their state law
remadies, suggested that
they contact the county
elactions dspartment and
the office of Georgia's
Secretary of State, and
asked them to keep the
Voling Section attomey
informed of
developments.

6. The Voting Section
raceived information that
poople in Gwinnett County,
Georgia who had registered to
vote via the Georgia
Department of Public Safety

The Voting Section spoke
with staff in the Georgia
Attormney General's office
andthe Georgia DPS and
DMV, a voter who raised
the allegations, and the

{DPS) ware not on the voter Deputy Director of
registration rolls and were not | Elections in the Secretary
allowsd to vote. DPS opaerated | of State’s Office. The
vehicle registration sites in Voting Section monitored
Georgia. quently, DPS | the ition of NVR,
began the process of responsibilities from DPS
transitioning National Voter 1o the new DMV from April
Registration Act (NVRA) 2001 to April 2002.
responaibilities to the state's

newly created Depantmert of

Motot Vehicles (DMV). It was
alleged that voters were
tumed away from the polls
and wers not offered
provisional ballots. Some
voters were told to go to the
county registration office, but
officials there told them they
were nol allowed to vote.

The Voting Section's
investigation revealed
that the problem likely
arose from the DPS
paperiess system to
oblain and renew a
driver's license. The

The Voting Section
closed the matter in
April 2002 mostly
because the state
had created a new
agency, the
Department of Motor

process seemed to result | Vehicle Safety, to
in paopia beligving they which rasponsibility
had been regk 1o for vater registrati
vote when they had nol. A | was in the process
person who i the | of being itk
intention to register to The Voting Saction
vote did not receive any dstermined this
confirmation at the time of | systemn would

the transaction. remedy the problem.
The Voting Section's

investigation revealed

that since DPS

implemented a paperiess

system in 1996, the

percentage of those who

registered to vote at DPS

sites when they applied or
renewed their licenses
had dropped almost every
year. There was also
evidence that DPS
officials knew of concarns
regarding the agency's
paperiess registration
system from its

7.D0J, on behali of the
Unitad States, alleged that the
St. Louis Board of Election
Commissionars' {referred to
hereatter as th

Page T

Following an investigation,
DO filed a complaint with
the U.S, District Court in
the Eastemn District of
Missouri on August 14,
2002. On the same date,

implemontal)

The Voting Section
alleged that the siate was
in viotation of NVRA and
filed a complaint.

The consant order
gives court
jurisdiction over the
procesding until
January 31, 2005.
The consent order
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inactive status, when
combined with election-day
procedures |hai inactive voters
were required 10 follow to
rastore thair activa votar
status and vote during the
November 2000 and March
2001 elections. constituted a
removal of those voters from
the voter ragistration rolls in
violation of Section 8 of
NVRA. As of the Navember
2000 general election, more
than 54,000 registerad voters
in St. Louis had been
designated as inactive and
exciuded from the lists of
eligible voters tollowing a
series of mail canvasses that
the Board conducted of its
voler regisiralion rolls. These
mail canvasses did not include
the notices required by
Section 8{d}2) of NVRA. The
Board did not make an effort
to notify inactive voters that

would not appear on the voter
registration fists, or that they
would face more
administrative efforts on
slaction day bafors baing
permitted to vote.

As aresult, cartain eligble, but
inactive volers, were not able
to vots in the Novermber 2000
generat election and March
2001 municipal primary
election due to the lack of an
adequate infrastructurs (i.e.,
insufficient phone lines,
working tefephones, and staff)
in place to enable voters to
compiste the verification
procedures required by the
Board on efection day. For the
November 2000 election, over
300 eligible inactive vatsrs
were able to obtain
autherization to vote aftar
going to the Board's
headquarters as instrucied by
the elsction judges.

DOJ entered into a requires the Board
consant osder with the city to initiate

of St. Louis. procedures to
remedy the
problems that
occurred during the
November 2000
election, such as
improved methods
of notifying voters
who are moved to
an inactive status,
improved melhods
of canvassing, and
improved resources
to process eligible
voters not included
on the rolls on
Election Day. This
relief included
requiring thel every
polling ptace have a
complate kst of
registered volers,
including inactive
votars, and a polling
place locator to
assist voters in
finding their correct
precincts.

The consent decree
is valid until January
31, 2005. The case
remains open 1o
monitor
implementation of
the consent order.
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No, Matter/Case Jurisdiction Date matter initisted DJ No.
Matter Florida March 2007 ‘88
2 Matter Florida June 2001 e
3 Mattar Florida June 2001° es
4 Marter Florida wgust 2001* No*
5 Matter Broward County, Florida October 2001° Yes
[} Matter Miami-Dade County. Flonida  { June 2001~ Yos
7 Matter Miami-Dade County, Florida | June 2001~ Yes
8 Matter (election New York, New York July 2001 Yes
monitoring)
E] Matter Georgetown County, South April 2001 Yes
Carolina
10__| Matter Seagraves, Texas July 2001 Yes
1 Case Miami-Dade County, Florida Man:h' 2001 (case fied in June | Yes
2002)
12 Case Orange County, Florida June %DDI (case filed in Juna Yes
2002]
13 Case Osceola County, Florida June %DN (case filed in June Yes
2002)
14 Case Berks County, Pennsyivania | March 2001 (case filed in Yes
February 2003)
15 [ Case Tennessee April 2001 {case filed in Yes
September 2002)
Source: Civil Rights Division,

* Each of thesa Florida matters was iniliated in the period shortly afier the November 2000 elaction—i.e., in

November or Decermbear 2000—and was reported under the general DJ number for Florida discussed praviously

(see note a under the 2000 and note ¢ betow). The above dates are

y tabie for and D« b

the dates they received individual DJ numbers.

© For the matters that the Voting Section initiated in Florida after the 2000 elaction, the Voting Secticn inftially

used a general DJ number for all work on investigations and inquiries related to the Florida election. This number
was opened in November 2000. Subsequently, the Voting Section assigned separate DJ numbers lor individual
matters. The 2000 malters in Florida and Hillsborough County, Florida, were inadveriently not given an individual

DJ number.
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Summary of Election-Related Closed Matters and Open Cases Initisted during Galendar Year 200t
Description based on Voting Section's Voting Section’s Disposition by Voting
Voting Section actions teken to assesament of Section
information address aflagation allegations

1. Thers were allegations | The Voting Secion's The Votimg Section The Voling Section closed
made by students at i igatti ined that the the matier because it ~

Florida A%M University
(FAMU) in Tallahasses
({Leon County), Florida,

274

of phone interviews with
Bethuna-Cookman
siudents, on-campus

and Bethune-Cookman interviews of FAMU
Collage in Daytona Beach, | students and student
Florida, regarding govemment leaders,
discriminatory treatment of | and a review of

Alri ican students taken by a
in the registration process ive of the

or at the polls. First-time
voters, apparently
unfamiliar with the
registration process, had
greater difficuity .
registering to vote. Older
students did not seemto
have such difficutty,

Page 78

Servica Employees
International Union lagal
department working in
association with the
NAAGP.

A Vating Section
attomey interviswed
three students on
FAMU's campus who
claimed to experience
difficulty voting, but
ware abls to vote. The
Voting Section attomey
left his contact
information with
FAMU's student

problems ware likely
attributable to voter
confugion, nol racial
animosity. The Voling
Section noted that the
incidertts of the thrae
FAMU students who
successiully voled were
isolated incidents, and
since each student
ultimately voted, the
problems they suggested
did not sugges! a pattern
of Intimidation or
attempted vote denial.

The Voting Section
conchded thal most of
the allegations were likely
to have been the result of
students not being
familiar with the voting
process. Many students
had registered at their
permanent home
addresses and did not

9o

for any individuals who
wanted to give
statements regarding
voting problams but
couid not meet with the
attorney.

The Voting Section
attorney attempted 1o
contact all ten students
from Bethune-
Cookman, but was only
able to speak with
three. The attorney sent
latters 10 the remaining
students but never
received responses to
the lefters.

The Voting Section
attorney followed up
with his contacts at
FAMU, but the Voting
Section did not receive
any rasponse from
students to its efforts to
conduct further
inquiries. The student

govemment association

they had to
re-ragister in Leon
County. The Voting
Saction tound that voter
inexperience and
contusion were to blame
at Bethune-Cookman, not
any pattem of
discriminatory treatment.

lacked merit based on the
avidance gathered during
the investigation.
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were disqualified from
voting. The stata elections
division sent lists of felon
names for each of
Florida's 67 counties 10
elaction officials in those
counties lor investigation
and purging. The Voting
Section was concerned
that county end state
actions with regards to the
purging process may have
been flawed and
impermissible under
NVRA. The Voting Section
questioned whether
eligible voters had been
inadvertently removed
from lhe voler rolls.

Page 79

obtained information on
how the lists of felons’
names were matched to
voter registration fists.
The Voting Section also
did extensive additional
investigation to
determine whether the
methed in which Florida
cormpiled a list of felons
and how they purged
thesae telons violated
any of the statutes
enforced by the Vating
Section.

In addition, the Voting
Section reviewed
Florida's 2001 election
reform law pursuant to
Section 5 of the Voting
Rights Act. This review
included provisions of
the new law related to
the voter purge
proceduras that ware
the subject of the
investigation.

matches. The Voting
Saction also learned that
after receiving the state-
generatad list, counties’
actions varied. For
example, some counties
refusad to use the list
because they percelved it
10 contain many errors,
Other counties sent
letters to all the pacple on
the siate's list telling them
that their names were
matched to thoge of
disqualified felons, and
they would be required to
show their eligibility to
vote or be removed from
the rolls. The Voting
Section determined that
svidsnca gathered for this
matter was inconclusive,
but showed there was a
possibility that voters
could have been removed
in viotation of federal iaw.

With respect lo the
Section 5 review of the
2001 slection reform law,
this law was preclsared
on March 28, 2002 atter
careful review.
Precioarance was
granted only after
receiving explicil
assurances from the
Attorney General of
Florida describing how
the law would be
implemented with respect
10 voter purge lists

Attachment IV
Description based on Vating Section’s Voting Section’s Disposition by Voting
Voting Section actions tekan to assesament of Section
information address aliegation allegations

also posted and

distributed flyers and

sent oyt internet notices

with the attorney’s

contact information.

Neither the attomey nor

the student association

voting imeg i
2. Beginning in 1999, The Vating Section The evidence gathered The Voting Section closed
under Florida state law, reviewed tastimony by the Voling Section the matter in April 2002.
the state contracted with a | from Florida election showed that the matching | The closing memo noted
firm to compare names of | officials and at the state level was set | that the new staute
registered voters with representatives of the up in a way that it appears Lo require no
names ol L felons y that comp! captured names that additional procedures for
who under Florida law the database and were lass than definite accurate name matching

compared to the old law. it
also noted that the new
statute appeared to codify
a procedure used by many
countiss under prior law
where voters whose :
names are matched by the
state must affirmatively
prove their eligibility to
avoid removal.

Howaever, the Voting
Section closing memo also
noted that the new voter
purge procedures (which
inchuded the assurances
made by the Attorney
General of Florida to
protact voters irom
erroneous purging) had
baan pracieared on March
28, 2002. It further stated
that the Florida felon
purgs statute in effect at
the time of the 2000
slection no longer existed
and thal any iiligation
against it based on how
that law was implementad
would bs moot. Based on
thess two factors, the
matter was closed.

The momo also stated that
the Voting Section may
open a new investigation
depending on any
information received
regarding the operation of
the naw statute and
related regulations.

Finally, the closing memo
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Description based on Voting Section's Voting Section’s Disposition by Voting

Voting Section actions taken to aasesament of Section

information address allsgstion allegations
generated by the state also made note of pending
pursuant to the new state | litigation in the case of
law. These assurances NAACP v. Hanls, which
included (1) a statement included allegations that
that there would notbaa | the voter purge list used in
presurnption in favor of 2000 violaled the NVRA.

the accuracy of the
statewide databass, and
any presumption would
ba in lavor of Ihe votar
and (2) the appearance ot
a voter's name on any
voter purge list of
potentially ineligle
voters gensrated by the
state would nol by itself
confirm a voters
inelighility, and that the
burdan of datermining
ineligibility was on county
supervisors of alactions,
aburden which must
meet the highest degree
of prool. These
assurances were
spacificalty noted whan
preclearance was issued
by the Voting Section.

Subsaquent to the April
2002 closing of this
matter, a settlernent was
reached in this case which
raquired new procedures
for how the state was to
complete iis voter purge
lists in the future. This
change in voter purging
procedures was
pracleared under Section
5 of the Voting Rights Act

in 2003.

3. A newspaper articla
provided to DOJ by a
member of the U.S,
Senate provided
information that officials in
several Florida counties
disabled a teature in
optical scan voting
machines used during the *
November 2000 slection
to detect ballots spoiled by
over-voting and allow
valers to correct the error.

A Voting Saction
attomey analyzed rates
of ballot spoilage in
counties that had
disabled the spoilage
delection function in
their optical scan
machines and
compared those rates to
those of ballot spoilage
in counties that had not
disabled this function.

The investigation found
that Florida counties with
optical scan machines
that activated the
spoilage deteclion
technology had lower
rates of ballot spoilage
than counties that did not
have or did not use the
technology. Some
courties that had this
detection featurs disabled
it on their voting
machines. There were

The Voting Sacticn closed
this matter because it
found no evidence
indicating a viofation of
federal law, Moreover,
election reform legislation
anacted in Florida in May
of 2001 requires all
counties to acquire voling
maghines with precinct-
based spoilage detection
technology by September
2002. The election reform
faw also requiras counties

also isolated instances to activate this technology
where the tachnology during voting. The
was either disabled or Attomey General, under
tailed to tunction properly. | Section 5 of the VRA,
The Voting Section precteared election
determined that there procedures provided for in
was no evidence thatthe | this legislation.
disabling of this {eature
was dono with a
discriminalory eftect or
purpose.
4. The U.S. Commission The Voting Section Several analyses The Voting Section
on Civil Rights issued a reviswed the findings of | suggested pattemns of concluded that there was
repon that posed the Commission's repon | racial disparity in the no basis for bringing a

Qquestions regarding

Page 80

regarding baffot

ballot refection practices

Section 2 lawsuit against
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election. The Commission
questioned whether the
racial disparity in spoiled
ballots that eccurred in
Florida in 2000 was a

studies of the spollage
issue. It then prepared a
factual and jegat
analysis of issues
raised in the

However, the Voting
Section determined that
the disparity alone did not
meet the slandarda for a
Section 2 lawsuit, The

Attachment IV

Description based on Voting Section’s Voting Section’s Disposition by Voting
Voting Section actiona taken to asasasment of Section
information addross allegation allegations

spoiled ballots in Florida rejection disparity and of a few Florida counties Florida on 1ha basis of the
during tha Novernber 2000 | several nawspaper during one election. evidence of racial

disparities found in
spoflage rates.
Furthermors, it was
determined that because
Florida's 2001 election

violation of Section 2 o Commiasion's reportto | Voting Section noted that | reform law sequired new
the Voting Rights Act. The | determine if a Section 2 | more investigation, election machines,
Commission stated that violation had occurred. analysis, and careful significan! steps had been
the U.S. Departmant of thought would have to bs | taken by Florida towards
Justice (DOJ} should given to ihe causes of ramadying the election
specitically investigate ballot rejection problems | problems with respect to
whether the racial in Florida, the actual level | voting machines. The
disparity in spoiled ballots of racial disparities, and Voting Section also
violated Section 2. the role played by state concluded that it would
and county officials make sensa to monitor the
before a dacision could actions of Florida and its
be made concaming a counties over the
Section 2 violation. subsequent few years 1o
sea whether they would
follow through in acquiring
new voling machines with
errof detection
tachnologies and
educating voters 1o ses
what impact such actions
would have on baliot
rejection rates.
§. DOJ received The Voting Secticn Basad on information that | As a resuit of the problems
allegations of inaccessible | opened a matter and the county provided, the experianced in the 2000
polling places and voting fooked into the county’s | Voting Section found that | slection, the Florida
booths in Broward County, | compliance with the the county conducted legislature enacted
Florida. Voting Accessibility for polling place surveys in changes lo its accessibility
the Elderly and 1688 and conducted requirements for polling
Handicapped Act another survey devised to | places and voting
{VAEHA}. The Voting address the probism of machires. In light of this
Section sent a letter to disabled votars’ access to | and the Voting Section's
the Broward County the polls. The determination that the new
upervisor of Elacti i igation revealed that | Florida law went further
requesting specific the people canducting the | than the requirements in
information regarding surveys had notraining in | VAEHA, the investigation
procedures in piace to accessibility standards. was closed.
ensure the physical The county provided the
accessibility of polling Voting Section attorney
places for fedesal with a memo and a plan
slections pursuant to stating that Florida
HA. intended 10 purchase new
touch-screen voting
Attorneys from the machines with an audio
Vating Section end the component for the blind or

Page 81

Civit Rights Division's
Disability Rights Section
met with the county
supervisor of elections
and the supervisor's
attorney to discuss
physical accessibility of

polling ptaces and

visually impaired, with one
such voling machine
avallable per precinct.
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Description based on Voting Section’s Voting Section’s Disposition by Voting
Voting Section octions takan to assaaameni of Section
information address al ion allegations
purchase ol new voting
machines. The Vating
Section and Disabifity
Rights Sectlon's
attorneys requested
documentation such as
copies of county
surveys covering
accessibility
procedures, a list of
polling pface changes
spurred by accessibility
concerns; a fist of
digability community
comtacts with whom
officials from the office
of the county supervisor
of elections met, and
procedures for
reassignment or
curbside voting. The
county provided both
attorneys with a
demonstration of the
new touch-screen voling
machines with an audio
component for the blind
or visually impaired. The
Vating Section attorney
also contacted the
county supervisor of
election’s attomey
requeeting information
on VAEHA compéance.
6. It was alleged that & The Voling Section Based on the information | The Voting Section
crowd of persons attorney reviewed the gathered, the Voting concluded that no further
pred 10 i ions along with Section determined that investigation was
slection officials on the numerous accounts of no cause of action existed | warranied and closed the
canvassing board of events that transpired under the civil matter.
Miami-Dade County, that day. onforcement provisions of
Florida, during the the federal voting laws
presidential vote recount that the Voting Section is
after the November 2000 chargad with enforcing.
election. It was alleged
that this group's activities
at the county courthouss
during the recount
intimidated the canvassing
board into abandoning the
recount.
7. There ware allegations | The Voling Section The discussions that the The Vaoting Section closed

made after the November
2000 election that baliot
boxes in two
predominantly minority
precincts in Miami-Dade
County, Florida, had net

been picked up on

Page 82

attorney examined voter
turout data fof the two
precincts in question.
The Voting Section
attorney also held
discussions with the

Voting Section conducted
with counsel for Miami-
Dade County indicated
that all of the county’s
ballot boxes had been
accounted for on that day.

First Assistant Coun!

According 1o the county

the matter because it
lacked merit. According to
the Voting Section, the
evidence that the Voting
Section collected made it
seem doubtful that thera
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elaction supplies, not
ballols. Analysis of data
from the two pracincts
indicated that both
precincts reported voter
turnout rates in the
expected range given the
counly's ovarall tumout
rate.

Attachment IV
Description based on Voting Section’s Voting Section’s Disposition by Voling
Voting Section actiona taken to assesament of Section
information addresa allegation allagstions
Elsction Day, and that Aftorney in Miami-Dade | supervisor of elections, boxes.
they were allegedly later County, wha in tum the boxas that were later
found in the polling ptaces. | contacted the county located in the two
supervisor of slections. | precincts contained

8. The Voting Section
opened this matter in

In pre-election aclivitios,
two Civil Rights Division

Thirty lederal chservers
monitored activities at 3t

The Voting Section closed
the matter because the

August 2001 to iniliate the | attorneys met with polling places in Bronx monitoring of the election
monitosing of an election officials irom the New County and 12 polling was compleled. Voting
in New York City in York City Board of places in Brooklyn County | Section siafi could not
November 2001 on the Elections to discuss during the municipal comprehensively identifty
basis of observations concems about general elections. Three | failure by individual poll
made during the preparations for the staff members from DOJ's | workers to post or provide
November 2000 election. | alection, including the Civil Rights Division and all materials to Spanish-
Thirty lederal observers need for poll worker one AUSA for the spesking volers because
and seven DOJ staff training for the election, | Southem District of New of the large number of
members monitored the need for voting York traveled with the election districts—nearly
polling place procedures machines to observers 1o provide 2.000—and the small
during icipal general the i i number of obsesvers.
slections in 2001 in Kings | number of registersd Two Voting Saction staff Howsvar, the Voting
County (also known as vaters, the need for members visited six Section found that the
Brookiyn) and in Bronx Spanish-language voter | polling places in both Board of Elactions was
County. The Attorney registration materials for | counties. Dusing the very responsive to all of
General had previously poll workers 1o distribute | election, observers lound | the Voting Section’s
certified both counties for | minority k that ials to be and sent Board
{edemt observers assisiance, and displayed to inform officials to places whese
pursuant to Section 6 of consolidation of paling | Spanish king voters | p arose, usually
the Voling Rights Act. places. A Voting of assistance to interpret | within 30 minutes.
Also, 17 federal observers | Section attomey also the ballot wera nat always
and 5 Voling Section attended four poll- claar or in public view at
attornsys monitored worker training classes. | nearly half of the polling
polling place procedures After the election, the places in both counties.
during the general slection | Voting Section The Board of Election
in 2002 in Brooklyn. attorneys met with officials were informed of
several Board of this and took action.
Elactiona officials to These officials noted that
dsbrief them. it was up 1o each polling
place inspactor 1o display
the materials they are
given. Poll workers were
observed asking voters
for identification, which
was in violation of New
York State law; Board of
Etection officials were
notified of this and want to
the polling place to
addrass the issue. DOJ
monitors did not witness
any Spanish-speaking
poll workers at the 12
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waere also allegad voter allegations froma
gistration p D ic party

during the 2000 slection representative

related to precinct regarding possile

changes and the local registration problemns at

oMV, the local DMV.

Page 84

After intarviewing the

be reassigned to another
precinct and not permittad
1o serve in a supsvisory
capacity for the June 11,
2002, election. She
decided not to work the
June 2002 election.

DMV official and Gther issues examined in
examining the forms this invastigation were not
that the DMV provides raisad with the county in
to drivers applying for this fetter. With respact to
new licenses to the precinct change

i allow ions, the Voting
them to ragister to vote, | Section leamed that
the Voting Section confusion as to proper

Attachment IV
Description based on Voting Section's Voting Section’s Disposition by Voting
Voting Section actions taken to sasesament of Section
information address al ion sallegations

pelling locations visited in

Brookiyn; this was

discussed with Board of

Etection officials;

howsver, DOJ officiats

found that appropriate

language assistance was

available in both counties.

Seventeen federal

obssrvers and five

attorneys from the Civil

Rights Division monitored

polling place procedures

during the general

election in Kings County.

The Voting Section

atlorney who attended

four poll-worker training

classes found that the

classes appropriately

addressed minority

fanguage issues and

assistance.
9. The Voting Section The Voting Section Voting Section stetf wrote | The Voting Section closed
received an allegation attorney interviewed to the Votes Regisiration the matier on March 9,
from an African-American | officials with the and Election Commission | 2004. As of that date, the
voler that a suparvisor at a | Georgetown County for Georgatown County Voting Section had nat
voting precinct in Board of Registration outlining the altegations received additional
Georgetown County, and Elections, concerning the rude complaints concerning the
South Carolina, ives of the by the poll treatment of African-
discrimil d against Republican and workar and the Voting American voters in
Afri ican voters D parties, Section’s findings and Georgelown County ar
during the 2000 volers, and an attorney | asked the commission about voting registration
presidential election. The representing the county. | how il planned to issues previously
voter allagad that the The Voting Section respond. b igated. According to
supervisor treated African- | altorney also The county's Voler the complainani, the
American voters in arude | interviewed an official Registration and Election | election held on June
and discriminating who dthe Ce issi ded in | 11,2002, went smoothly.
manner. In talking to the Georgetown County writing that the election
complainant and others, it | DMV office regarding supsivisor was informed
was learned ihat there the second-hand by letter that she would
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DPage 85

year the city names a
Hispanic judgs who is
also bilinguat. The City

Attachment IV
Description based on Voting Section's Voting Section’s Disposition by Voting
Voting Section actiona taken to assesament of Section
information address allegstion allegations
attorney noted that the voling pracincts was likely
form on the DMV the resul of a change in
driver’s license the method of identifying
application did not addressas of voters, With
contain a box for people | respect to allegations
to check if they wanted | about tha DMV
1o register to vote and procedures, the Voting
that this might not Section received no
adhere to the NVRA complaints from voters
provision fora who indicatad thal the
simulaneous process to | alleged problems at the
apply for a driver's DMV existed or resulted
license and register to in denying them the right
vote. In addition, inthe | to vete. In eddition, after
interview with the the examination of the
employee in the local DMV forms and interview
DMV office, the Voting with the local DMV
Section attorney employes, it was
learned that they may concludad thai there did
have been only asking not appearto be a
peoples applying for new | violation of the NVRA,
drivers’ licenses, not
people renewing their
licanses, if they wantad
1o register to vote.
Howsver, this employee
further informed the
Voting Section attomey
that in October 2000
she received
Instructions from the
head of the stats DMV
1o ask every person
who was applying for a
driver's license whether
ha or she wished to
register to vots, and she
followed that instruction
through the slaction.
10. The Voting Section A Voting Section Information in a The Voting Section
received a complaint attorney visited newspaper article attomey suggested that
alleging that the Seagraves and the indicated that the the town should make an
g were untrue, efforl 10 educate voters of
School District and the School Board. The and that all election district boundaries by
City of Seagraves, bothin | Voting Seclion also material was produced in | mathods other than
Texas, held stections contacted & newspaper | English and Spanish. The | newspaper advertising.
withoul bilingual judges or | to raview published Voting Section attorney Subsequent to the
bilingual training. articles regarding the was told that confusion election, the city of
school board election. existed for all voters Seagraves sent a map of
because of the presem district beundaries and
districting system. candidates running in
each district to each city
The g City The Voling
Secretary wrote a letter to | Section closed the matter.
the Voling Section
attorney stating that sach
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Attachment IV
Description besed on Voting Section's Voting Bection’s Disposition by Voting
Voting Section actions taken to assesament of Section
information address allegation allsgetions

Secretary alsc provided

the Voting Section

attorney with minutes of

prior city council meetings

highlighting the

nomination and approval

of the election judges,

and a sample ballot

printed in both English

and Spanish.
11. During the After a full i i gathered during | A consent order was
2000 election, Miami- the Voting Section the investigation entered into on June 17,
Dade County, Florida, initiated Itigation demonstrated thal Crecle- | 2002, that, in pan,
allegedly engaged in against Miami-Dade speaking Haitian- prohibited the county from
practices that preventad County bacause of its American vaters a1 denying Haitian-American
the county's Creole- allsged violation of several precincls were voters assistance frem
speaking Haitian- Saction 208 of the denled assistance from persons of their choice

American voters with

Voting Rights Act. Prior

persansg of their choice in

limited ability to speak to intiating ltigation, the | violation of Section 208 of
English trom securing Vating Section the Voting Rights Act.
assistance at the polis. In | conducted an Oftentimes, ondy polt

i wherathe | i igation of workars, who did nat
county permitied voler county's voter spoeak Creols, were
assistance from persons i itted to assist the
of the voters’ choice, the during the 2000 votars, and they limited
scope of the assistance election. DOJ filed & their assistance to voter
was limited (e.g., standing | complaint with the U.S. | demonatrations outside
nexl to voters during poll District Court in the the voting booths. The
worker demonstrations) Southermn District for Voting Section did not find
and of little value to voters | Florida on June 7, 2002. | evidence that
onc they entered the noncomgliance with
voting booths. Section 208 was the

result of intentional

discrimination. In this
regard, it was noted thal
the Miami-Dada Board of
County Commissioners
passed ordinances in
1999 and 2000 mandating
that Haitian-Creole bailot
transtations be available
in voting booths located at
precincts where
“significant” numbers of
Maitian-American people
vote.

and mandated that the
county take certain steps
to prevent violations of
Section 208 and to
redress the harm caused
thess voters, such as
modifying poll worker
training to inchude
ingtruction on how to
handle requests for
languaga assistance. The
consent order is in effect
1hrough Decembar. 31,
2005. The cass is open to
meonitor implementation of
the consent order.

12. As described in DOJ's
complaint, DOJ allsged
that various election
practices and procedures
in Ovange County, Florida,
unlawtully denied or
abridged the voting fights.
of Spanish-speaking
citizans. The challenged
practices concemned the
alleged failure of the
_county to: (1) provide an

on June 28, 2002, and
entered into @ consent
dacras with Orange
County on October 9,
2002,

After i igating these | In the laint, the
allsgations, DOJ fileda | Voting Section alleged
complaint in the U.S. that Orange County
District Coun for the violated VAA Sections
Middie District of Florida | 203 and 208.

The case is open to
monitor implementation of
the consent decree. The
consent dacras permits
DOJ to monitor elections
in Orange County from
October 9, 2002 until
January 31, 2005. The
consent dacrea also
mandates policies and
procedures that Orange

County must adopt with

Page 86
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participate in the polilica!
process and elect the
representatives of their
choice,

Page 87

alleged viotation of
saveral provisions of the
Voting Rights Act. DOJ
filed a complaint with
the U.S. District Court

for the Eastern District

pariicipate in the political
process and elect the
representatives of their
choice included the
following: poll officials

directed hostile remarks.

Attachment IV

Description based an Voting Section's Voting Section’s Disposition by Voting

Voting Seaction ections teken to asssasment of Saection

information address aliegation allegstiona

adequate number of regards fo freatment of

biingual poll workers Spanish-spaaking voters.

trained to assist Hispanic The consent decree is

voters on Election Day; (2) valid untd January 31,

ensure that poll officials 2005. DOJ did not

gllow Spanish-speaking contend that Orange

voters to have persons of County's failure to adhere

the&r cheice assist them in 1o VRA Saclions 203 end

casting their ballots; and 208 was the result of

(3) transiale certain written intentional discrimination.

election materials into

Spanish.

13. As described in DOJ's | Aher i igating the Inthe int, the The case is open to

compiaint, DOJ afteged matter. DOJfileda Voting Section alleged monitor implementation of

that Oscecla County, cornplaint in the U.S. that Osceola County the consent decres. The

Florida, engaged in District Court for the violated VRA Sections 2 | consent decres allows

various election practices | Middle District of Florida | and 208. DOJ to monitor elections

and procedures that on June 28, 2002, and heid in Osceola County

unlawfully danied Spanish- | entered into a consent fromthe dats of the

speaking citizens an decree with Osceola consent decree through

opportunity equal to that of | County on July 22, January 31, 2005. It

other citizens to vote. The | 2002. specifies procedurss that

challenged practices the Osceota County Board

concemed: (1) the failure of Elections must

of poll officiats to implement with regards to

communicate effectively to the treatment of Spanish-

Spanish-speaking voters speaking voters and efforls

necessary information 1ha county must engage in

concerning their afigibility 1o facllitate voting by

ta vota, voter ragistration Spanish-speaking voters.

status, identitication The consent decree is

requiremants, and polling valid through January 31,

placs changes and 2005. DOJ did not contend

assignments; (2) the 1hat Osceola County

refusal of poll officials to intended to dany Spanish-

allow certain Spanish- speaking voters an equal

speaking voters opportunity to participate in

assistance In voting by 1he political process.

persons of their choice;

and (3) hostile remarks by

poll officials directed

towards Hispanic volers

with limited English

proficiency.

14, it was alleged that, m Altar extensive In the complaint, the On July 17, 2003, DOJ
ing elections in igation, which Voling Section alieged filed & motion for (1)

Reading City, included the monitoring | that actions ing to | p j ar

Pennsytvania, Berks of several elections held | the denial by Berks entry of final judgment

County denied Hispanic in the county, the Voting | County to provide that sought 10

citizens with Emited Section initiated Hispanic ctizens with permanently enjoin the

English proticiency an litigation agains! Berks limitedt English proficiency | county’s conduct of

equal opportunity to County because of its an equal opportunity to elections using policies,

practices, procedures,
and methods that violate
certain VRA requirements
and (2) the court to lssue
an order authorizing OPM

to appoint tederal
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Attachment IV
Description based on Voting Section's Voting Section's Disposition by Voting
Voting Sectien actions teken to asseasment of Section
information address sl ion allegstions
of Pennsylvania on at, and acted in a hostile ‘axaminera pursuani to
February 26, 2003. manner toward, Hispanic | VRA to serve in Berks
votars to deter themfrom | County through June 30,
voting and make them feel | 2007. The count granted
unwelcome at the polis; the United States' motion
poll officials engaged in on August 20, 2003. The
eloction practices cage remains open for
including the failure to monitoring and saveral
communicale effectively elections have been
with Spanish-spasking monitored since entry of
voters regarding the consent decres.
necessary information
about their sligibility to
vote, voter registration
status, identification
requirements, and polling
place changas and
assignments, and turning
away Hispanic voters at
the 2007 and 2002
elections; and Berks
County failed to recruit,
train, and maintain an
adequate pool of Hispanic
and bilingual poll officials
desplte their knowladge of
the needs of Hispanic
voters with limited English
proficiency.
15. As described in DOJ's | Atter i igating this In the int, the The casa is open to
complaint, DOJ afleged matter, DOJ tiled Voting Section alleged monitor implemsntation of
that the state of complaint against the that Tennessee violated the consent decree. The
Tennessss engaged in state of Tennessea in provisions in NVRA. consent decree requires

practices thal unlawfully
denied certain citizns full
and

the U.S. District Courl of
Tennessse on
2002.

opportunitias to register to
vota in elections for
federal office as mandated
by NVRA, The challenged
practices included the
failure of the state and
agency officials to: (1)
provide applications 1o
ragister to vole
simullansously with
applications for motor
vehicls driver’s licenses
{including renewal
applications); (2) request
only the minimum amount
of information nect

to prevent duplicate voter
registration and snable
stale elaction officials to
assess the elighility of the
applicant and to
administer voter
registration and other part

Page 88

On that same day, the
stats of Tennessee
enterad into a consent
decres with DOJ.

the state and state
agencies to develop
uniform procedures with
regards to the voter
application process and
the impismentation of
NVRA and repott progress
to DOJ annually while the
consent decree is in effect.
The consent decree
expires on August 1, 2005.
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Attachment IV

Description based on Voting Bection’s Voting Section’s Disposition by Voting
Voting Section actions teien to assessment of Section
information address silegation allegstions

of the etection process, (3)

distribute voter ragistration
applications with every
application lor public
assistance or services to
persons with disabilities;
and (4) trangmit cormploted
voter registration
applications in a timely
manner.

Page 89
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Election-Related Closed Prefiminery Investigation and Matters and Closed Cases Initisted during

Calendar Year 2002
No. Preliminary Jurisdiction Date investigation or matter | DJ No.
Investigation/Matter/Case initiated
1 Praliminary investigation Hinds County, Mississippi November 2002 No
2 | Mattar (election monitoring) Apache and Navajo September 2002 Yes
Counties, Asizona
3 | Matter (election monitoring) Broward County, Florida November 2002 Yes
4 __| Matter {elaction monitosing) Duval County, Florida November 2002 Yes
Matter Georgia October 2002 No”
i 6 | Matter Minnesota QOctober 2002 Yes
| 7| Matter New Jorsey October 2002 Yes
| 8 | Matter (election monitoring) Bexar County, Texas October 2002 Yes.
[ 9 | Matter Hidalgo County, Texas Oecember 2002 Yes
10 { Case Oklahoma August 2002 (case filed in Yes
September 2002;
11 | Case Texas March 2002 (case filed In Yes
March 2002)

Source: DOJ Civil Rights Division.

*According to the Voting Section, this matter did not receive & DJ number inadvertently.

Sunmimary of Election-Retated Closed Preliminary Investigation and Matters and Closed Cases Initiated

during Calendar Year 2002

Description based on Voting Voting Section's Voting Section's Disposition by
Section information actions taken to assessmem Voting Section
address allegation allegations

1. The wife of a soldier from Hinds | A Voting Sectian official | The AUSA told the The Voting Section
County, Mi: ippi igned to di d the allegati soldier's wile that an closed the prefiminary
Guantanamo, Cuba, alleged that with an officiat in the investigation revaalted investigation atier the
her husband and approximately 50 | Federal Voling the ballots had been lost | AUSA concluded, and
other soldierss from that county did Assistance Program in the mail. Tha FB! the Voting Section
not receive their absentee ballots in | (FVAF) undss the agent concluded that the | agreed, that there
the mail. Hinds County Department of Detense | county oflicials had was no basis for
acknowledged receiving their (DOD), who said that mailed the ballots to the | bringing charges
requests in mid ol in Hinds soldiers, but they had againg! anyons
2002, and the circuit clerk County toid FVAP on been lost or involved in the

canfirmed they were mailed in the
first week of October 2002.

The Mississippt Secretary of State's
office suggested that the soldiers
fax in federal ballots but was not
sure the baliots would be counted.
That office also suggested to the
soldier's wife that she contact the
Voting Section. She reporied to the
Voting Section thet soldiers from
Madison and Rankin counties, also
in Mississippi, did not receive their
ballots until after tha election. She
also contacted the Assistant U.S.
Attorney {AUSA) for Hinds County.

November 20, 2002,
that about 20 ballots
had been sent to
soldiers in Guantanamo.
Voting Section siaif also
phoned the AUSA in
Jackson, Mississippi,
and noted in a memo
that the AUSA had
directed a local Federal
Bureau of Investigation
(FBI) agent to interview
the chancery clerk, the
registrar, and all others
in the chain of custody
ol the ballots. The
Voting Section also
discussed asking FVAP
to monitor transit of
absentee ballots to
soldiers from Hinds and
Brandon Counties

Page 90

disappeared. The private
company that processed
mail tor the county told
the FBI agent that they
were unable to check the
Zip codes of mail
processed on a
particular day.

handling of the ballcts
because the ballots
had been lost in the
mail and no further
action was needed.
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Attachment IV
Description basad on Voting Voting Section’s Voting Section’s Disposition by
Section information actions taken to assessment of Voting Section
address allegation ellogations
during the next election
in response to the
soldier's wife January
2003 request that the
Voting Section keep
these counties on its
“radar screen.”
2. On November 5, 2002, federal In September 2002, the | The counties’ A November 22,
election observers and Voting Voting Saction met with | implementation of their 2002, memo
Section statf monitared polling the Apache County Navajo Language discussing the
place activities al 21 locations in Election Disector, the election intormation monttoring of the
Apache and Navajo Counties, Apache County Deputy | program was November 5, 2002,
Arizona. The Attorney General, County Attorney, the inadequate. While the election indicated that
pursuant to VAA Section 6, had Navajo County Election | counties provided the Voting Section
cenified these counties for (sderal Director, the Navajo language assistance to wouki meet in the
observers. Since then, federal County recorder, and many voters, the future with slection
abservers have documented two Navajo County assistance was officiats from both
problems refated to the counties’ outreach workers to frequently insufficient counties lo discuss
inabilty to provida consistantly discuss several issues and failed to provide the Novamber 5,
effective Navajo language related to elections in consistent and accurate | 2002, slection and
assistance to voters and other the two counties. The language translation of develop msthods to
related circumstances affecting the | Voting Section provided | the offices and improve the counties'
Navajo voting lati ions on how to itions on the provision of language
prevent prior batiot's 14 i i and
The Voting Section was concemed | from recurring. The The Voting Section overall Eection Day
about the following issues related Voting Section observed | concluded that the pertormance. The
to the primary heid in September tha November 2002 counties must improve matter was closed
10, 2002, and the genaral slection | slection. and expand thair training | after the efection.
held in Novermber 5, 2002: (1) the program lor interpreters. | According to the
counties' provision for Navajo The original poll worker Voting Section, this is
language assistance, (2) voters training schedules that The federal ohservers standard Voting
being turned away at the polls, (3) the two counties had reported that the Section procedure
crossover voting, and (4) polis not provided to the Voting interpreters and poll when irregularities
opening on time. During the 2000 Section allotted workers believed mare are observed during
election cyclo and 2002 primary, approximately 2 hours training in Navajo election coverago.
federal observers dacumenied for training. The Voling language transtation was
several problems with the counties’ | Saction suggesied necessary. Some poll In the case of Navajo
provision of Navajo language having all-day training workers told the language assistance
assistance to voters. The Voting sessions, and the observers that the in thess countiss, the
Section suggested that both wore revised di inil Voting Section stated
counties distribute cassette tapss 10 allot 6-¥2 hours for Navajo translations were | that such outrsach

containing Navajo janguage baol
translations 1a poll workars. The
counties commitied to preparing
and distributing the tapas to poll
workers. Officials trom both
counties also informed the Voting
Section thai they would use
updated flip charts for the
November siection. These charts,
which were uged for the September
primary at the Voting Section's
suggestion, displayed pictorial
representations and written Navajo
translalions of each of the offices
on the primary slection batiot.

There had been confusion in
previcus elections among many

Page 91

training.

The Vating Section
suggested that bolh
counties provide each
polling place on the
Navajo Reservation with
voter regisiration lists
from both counties. and
train poll workers 1o
check both Bsts and
check with the
appropriate county
slaction dapartment
betore turning voters
away. Both counties
agreed to adopt this
suggestion. The Veoting

too long and confusing.

hasg been continuous
tor many years.

One polling place was Another memo
not wall organized, discussing
resulting in very long compliance and
linas. The Veting Section | outreach efterts since
reportad this to the the 2002 election
Navajo County Etections | indicates many
Director. who sent an improvements in
outreach worker 1o Navejo language
remedy the problem. The | assistance efforts as
line was moving mare a result of thia
quickly by mid outreach, including
(1) improvad poll
The number of votars worker training which
turned away lrom the included the use of
polls was less than picterial flip charts to
during the September assist votera in
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Attachment IV
Description based on Voting Voling Bection's Voting Section's Disposition by
Section information actiona taken to assessment of Voting Section
address aflegation allegations
elderly Navajo vaters who live near | Section also expressed | primary. However, while | understanding the
the Navajo/Apache county liine concern about pofling all the polling places had | ballot; (2) outreach
about polling place and votsr places that opened lats | both counties’ and voler registration
registration. These voters often for the September registration books, poll efforts on the
vote in different kocations for tribal primary. The counties workers at most reselvation a various
and state/tederal elections. Tribat agreed to address this locations did not use events; (3) the
elections do not recognize county prior to the November them. Some did not opening of new earty
boundaries. Poll workers at polling | 2002 election. know the books were voting locations on
places near the county iine available. At one Apache | the Navajo
apparenlly lurned away dozens of County location, Reservation; (4) the
elderly voters because of voting chsarvers reponted that | opening of a naw
location confusion during the 2000 the Navaijo county st satellite elaction office
primary and general elections and was not present. The on the reservation to
the 2002 primary. In 2000, pali Voting Section informed | disseminate voter
workers gave affidavit ballots to the county elections information and
other cressover vaters in the director, who showed the | register voters; and
mistaken belief that the ballots Navajo County book to (5) greater
would be accepted later. Howaver, the polling place cooperation among
since these voters wera not inspector. The poil the counties providing
registered in the counties where workers had not Navajo language
they votad, their votes were removed the book from | assistance.
considered invalid. the elections supply box.
The Voting Section felt
that more training and
practice would make the
poll workers more
tamiliar with this new
systam. Thers wera no
complaints about polls
not opaning on time.
3. Voting Section personnel and 2 | Actions taken by DOJ Voting Section staff The Voting Section
AUSAs monitored 84 precincts in stafl included provided assistance to closed the matter
Broward County, Florida, during the | interviewing the clerk of | help comect issues that | because the election
November 2002 election. the precinct where a arose during the being manitored was
white male pracinct itoring. E;
worker who aflegedly issuas/problems
harassed African- observed were: (1)
Amarican voters was Afrlcan-American voters
employed about any felt somewhat harassed
complaints or preblems | by a white male precinct
with the assistant worker,; (2) a poll official
precinct clark in did not want 1o allow a
question. DOJ staff person to vote who said
spoke with four voters at | he had requested an
this precinct regarding absentee babot but did
their expsrience vating not receive il; and (3)
and asked election persons were turned
officials to make chairs | away becauss of
available for the ptecinct changes due to
disabled and elderly redistricting, because
waiting in line to vots. they moved, and for
They contacted county | other reasons.
slection officiala about a
votsr who was told he
could not vole because
he had aiready sem an
absentee ballot; the
precinct clerk sventually
verified that the voter
Page 92 GAQ-04-1041R DOJ Activities to Addresa Past Voting tregularities
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Attachment IV
Description based on Voting Voting Section’s Voting Section’s Disposition by
Section information actions teken to assessment of Voting Section
eddress aflegation sllsgations
had not besn sant an
absentee balloi, and the
voter was allowed to
cast his vots on election
day.
With regard to the
abssntee ballot issue,
DOV staff adviged the
poll official to contact
the Broward County
Election Board. In
addition, DOV staff; (1)}
gave a votef the tollree
telephone number for
the Voting Section
because the voter
wanted to complain
about the tack of voling
machines; (2) asked a
poll clark and poll
workers if they had
received complaints
about not having
enough voting
machines; and (3)
spoke wilh two voters
who complained about a
precinct being hard to
find.
4. At the request of Florida's Voting Section attomeys | While monitoring the The Vating Section
Secretary of Stats, the Voting menitored the elaction slection, the Volting closed the matier
Section monitored the election in and facilitated the Section tound various because the election
November 2002 in Duval County, ion of areas of claritication and | being i
Florida. that arose by improvemeni. One issue | completed.
communicating proper involved absentee
slaction procedures 1o balats and Florida law
the Suparvisor ol alowing a person who
K Prior to dan ab
menitoring the election. | ballot but did not submit
Voting Section attomeys | it to vote ai the polls.
met with the § i There was confusion
of Elactions, minority when absentee ballots
leaders in the were submiled but
community, leaders of rejacted as being
the NAACP, and incomplets bacause they
representatives fromthe | lacked volers' signatures
local Democratic and and votars then being
Republican parties. abls to vots at the polls.
They exchanged Voters who submit
i i ballots are

Page 93

and invited each psfson
or group to contacl them
with details of any
problems that they
might help address.
They also provided
guidance on issues that
might arige to provide a

considered to have voted
and cannot vole at the
polls on elsction day i
the absentee ballot is
rejectad.

Also, poll workers had
given incotrect ballots to
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Attachment IV
Desc ription based on Voting Voting Section’s Voting Section's Disposition by
Section information actions taken to assessment of Voting Section
sddrass allegali ellegations
common understanding | some voters. Voters
of action that shouid be | were tumed away who
taken if a particular lacked signed photo
problem arose. identification and were
not allowed to vote by
The Voting Section provisional baflot. There
aftorneys worked with were also a lew
the isor ol i of i

Elections to improve
elaction processes and
were invited by the
Supervisor of Elections
10 monitor elections in
April and May 2003 to
turther improve upon

5. Georgia state law requires
counties to have absentee ballots
on hand 45 days before a gensral
alection. Georgia missed the
September 20, 2002, deadline for
the Novermber 5, 2002, general
election because of the
compressed election scheduls in
2002. The 45-day deadine was set
to comply with fedsral mandates to
maks it easier for U.8. military
personnel stationed outside the
United Siates to vote. Georgia had
compressed its 2002 primary and
runoff election schedules such that
the runoff was heid only 49 days
betore the November 5 general
election. This precluded the printing
of the general election ballot in time
for the mailing deadline required
under state law. Georgia elaction
officials had comacted FVAP during
the lirst week of October regarding
the state’s compliance with the
Uniformed and Overseas Citizen
Abssntes Voting Act (JOCAVA).

Catoosa County ballots omitted the
names ol the Republican candidate
for the U.S. Senats and the
Republican gubernatorial candidate
from the ballot. An allegation was
made that this, among other
absantee ballot iregularities,
violated UOCAVA because the
cofrect ballots, even if sent at the
time his concern was raised on
Cctober 18, 2002, would not ba
recaivad in tima.

Georgia's Secretary of State asked

DOJ to bring suit against the state
10 extend the deadiine for receipt of

Page 94

FVAP advised ihe
Veting Section that a
senior official in
Georgia's Elections
Division said that
slection officials in each
of Georgia's counties
would photocopy all
necessary ballots and
send them to every
military and overseas
citizen absentes voter
from whom an
application had been
received in time. All 164
Gecrgia counties had
done this by October 7.

A Voting Section
attorney asked the
source of the allagation
in Catoosa County fo
keep in touch and gave
the person who made
the allegation the phone
number and Web site
for FVAP for additional
information about
FVAP's role in this
process. The Voting
Section attorney
comacted FVAP, and a
FVAP official agreed to
comact officials in
Catcosa and Ben Hill
counties to get copies of
their ballots and get
back to the Vating
Saction attorney. The
Voting Section attomey
aiso contacted a state
slection official.

their election processes.

to minority voters and iy
voters with disabilitias.

FVAP {avored going
forward with the sutt that
Georgia's Secratary of
State had suggested, but
the Voting Section did
not becauss {1) the
number of voters
affected was very small,
less than 132 overseas;
(2) UOCAVA was
amended in 1986 to add
the faderal writa-in
absentee ballot as a
back-up ballot whan
timely requested ballots
do not reach voters in a
timely matter {the Voting
Section relies on the use
of the back-up ballot as a
remedy in UDCAVA
fawsuits brought in
primary elections, and
had no reason to believe
it was an inadequate
remedy); and (3} the
Voting Section believed
the Secretary of State's
1rue interest in the
lawsuit stemmed {rom
the farge number of
reguiar absantes ballots
that were mailed iate,
and such ballots could
not be part of any
UOCAVA remady.

The Voling Section
closed the matter.
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Description based on Voting Voting Section’s Voting Section's Disposition by

Saction information actions taken to assessment of Voting Section
address ion ol iong
miltary and other shsentes bellots.
6. The Voling Section conducted an | In an e-mail, the Voting | The Voting Section The Voting Section
investigation undsr UOCAVA and Section attornsy monitored state actions | closed the matter
i a lawsuit in P! concern 10 address this issue. after the state

over absentes ballots used in the about ballots being Suprems Court
November 2002 general elsction. mailed, fillad out, and issued an order

letter was 10 ba sent to all voters
who receivad the new ballots. The
Voting Section was concerned
about the late transmitial of baliots
to military and overseas voters.

ballot available at miltary
installations and U.S.
embassies/consulates.
This is referredtoas a
todaral write-in absentoe
batial.

The Voling Section
noted that the question
might arise regarding
how the state would
address ballots that had
already been transmitted
to overseas voters and
may have already been
retumed. The Voting
Section determined that
this was a qusstion for
state officials 1o resolve,
and that the Voting

Page 95

Atissue was the removal of rstumed between addressing the
Senator Paul Wellstone's name on | October 31 and abseniee bafiot issue.
the ballots and issuance of new Novermber § (6 days). The order specified
ballots. Senator Wallstone died 11 the procedures for
days prior to the election, and absentee baliots that
former Vice President Mondale was included various
designated the replacement options based on
candidate for the Democratic- whather & voter had
Farmar-Labor party. This pary or had not already
argued for mass mailing of new voted for Senalor
absantas ballots, and the Wellstone.
Republican party argued lo do the

mailing based on requests.

7. A suit arose from the resignation | The Voting Section The Voting Section The Voting Section
of Senator Robert Torricelli from prepared a discussion noted that late concluded that New
the general election and ballot for meme svaluating the transmittal of ballets to Jerssy state law
Democratic nomination to the U.S. | impact that the New voters by airmail provides for several
Senate. The New Jersey Jersey Suprems Court | generally raises methods tor UOCAVA
Demacratic party brought suit to ruling would have on concerns that overseas voters to participate in
secure a declaration that the New overseas absentes voters would not have federat elections aver
Jersey Democraiic Stale voters. The Voting sufticient time to receive, | and above the use of
Committes was permitted to select | Section monitored the mark, and ratumn their regular absentee

a gqualified candidate to reptace New Jersey Democratic | ballots to local elaction baliots sent by

Sen. Torricelli. The New Jersey pasty lawsuit and state officials. The Veting airmail. The Voting
Supreme Court ruled in favor of the | remedies 1o address this | Section staff determined | Section closed the
state Democratic party and issue. that New Jersey state matter due to lack of
required thal a new ballot be law contains several merit.

prepared under the direction of the unique features that

state Attorney General and a state obviate the nead for 20-

court judge. Military and oversaas 40 days of roundtrip

ballots were 1o be given airmaiing. (n addition,

pracedence and an sxplanatory DOD provides a backup
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Attachment IV
Description based on Voting Voting Section’s Voting Section’s Disposition by
Section information actions taken to assessment of Vating Section
addrass allegation sllegations
Section planned to raise
this issue when speaking
with state officials in
Qctober 2002
8. An attomey lor Bexar County, The Chief of the Vating | In a letter dated The Voting Section
Texas, requested, in a letter tothe | Section wrots a letter November 1, 2002, The | closed the matter
Voting Section dated October 18, back to the attorney for | Voting Section stated because it granted
2002, expedited review ol changes | Bexar County. The that the Attorney General | preclearance for the
in the county's early voting process | Voting Section had did not interpose any changes,
inthe joint general and special bjection 1o the spacified
eloction on November 5, 2002, with various people changes, but noted that
Changas included: (1) the one-lime | regarding the ballot Section 5 of the Voting
uss of two-page ballots for partisan | format issues. Rights Act provides that
contested races, (2) procedures for failure of the Attornoy
counting ballots with straight-party General 1o chject does
votes, and (3) one-time use of a not bar subsequent
singla two-sided ballot for partisan litigation to enjoin
contested races supplemented by a enforcement of the
sepanate sheel with duplicate changes.
voting instructions far the
November 5, 2002, genaral After the League of
slection. Priof to that request, the United Latin American
League of United Latin American Chtizens filed the lawsui,
Citizens filad suitin U.S. District Bexar County advised
Court for the Western District of the court that they
Texas alleging that Bexar County initiated Section §
implemented changea to the preclearance submission
conduct of the Novamber ganeral procedures on Octobar
elaction wilhout obtaining 18, 2002, and October
preclearance from DOJ. 21, 2002. The county
had not obtained
preclearance from DOJ
&t the time the lawsuit
was filed. The court
agreed with both parties
that the changas were
required and allowed the
changas lo procead
pending the
preciearance. On
October 31, 2002, the
courl decided to retain
jurisdiction gver the case
through the conclusion of
the 2002 ataction
process and ordered the
parties to advise the
court as to their positions
on the case on or before
December 1, 2002,
Page %6 GAO-04-1041R DOJ Activities to Address Past Voting lrregularities
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Attachment IV
Description based on Veting Voting Section’s Voting Section's Disposition by
Section information actions taken to assessment of Voting Section
address allegation i
8. A U.S. Representative sent a A Voting Section memo | The Voling Section The Voting Section
letter to {he Aftorney General referred to an allegation | determined that Hidalgo | closed the matter on
regarding possible voter received fromthe U.S. | Gounty's elaction June 25, 2003,
in Alabama, i init handled because it lacked
Florida, Indiana, Louisiana, regarding possible the situation wall by merit. The Voting
Maryiand, Michigan, New Jersey, idation at the xpelliing the poll Section attorney
New Mexico, Pr vania, and 2002 elsction when the cbserved that there
Texas. In Arkansas, Loulsiana, and | held in Hidalgo County, | veoting supervisors was a lense
Maryland, it was alleged that Texas. The Voting alerted ihe election atmosphere in
African-Americans ware victims of Section attorney administrator thal two Hidalgo County
voter suppression. In New Jersey requested several poll watchers for the betwsen soms of the
and Texas, allegations of voter piaces of R i white F
suppression involved Hispanics. from the county were making random and the Hispanic
The victims of voter suppression In | elections administrator, | challenges to Hispanic citizenry. The Voting
the other states wese not spacilied. | including newspaper voters. Section
articles, lotters between recommended thai
According to the Veting Section, the slections The Voting Section this is an area thai
many of the matters referred to in administrator and the further determined that should be monitored
the letter were matters under the Republican elections afforis on the part of the | in future elections.
jurisdiction of the Criminal Division ini . and Repubtican party did not
and ware being i g by that | inf g ga | dampen minority lumout
Division whan the letter was study regarding ths and did not discover
received. The Voting Saction possiility of 13,000 instances of voter
investigated two of the allegations | dead or insligible voters | intimidation at the polls
referred to in the letter, including on the county voler rolls. | on election day. The
one in Hidalga County, Texas, The Voting Secticn Voling Section noted thal
where it was alleged that the atterney spoke with minority contacts in the
Republican party intimidated Hispanic voters and county: (1) did not think
Hispanic votars countywide to other minority contacts. | that the allegations of
dampen their tumout & the general { Tha Voting Section dead voters on the rolls
election. The second allegation that | attorney also analyzed dampened tumouwt; (2)
the Voting Section investigated that { voter turmout data for did not believe that the
was raferred to in the lstter was in Hidalgo County and challonges made by the
New Jersey; the Voting Section compared it to the state | two poll watchers caused

opened a malter in 2003 to
investigate this allegation (see
information provided in this
attachment tor 2003).

The most direct form of alleged
intimidation in Hidalgo County was
reporied to have occurred when
two poll watchers tor & Republican
candidate challenged Hispanic
voters al early voting on the basis
that a study indicated that 13,000
dead of inaligible voters were in ths
county's voter registration rolls. The
Republican party held a press
conference two weeks before the
election where party
representatives alleged that voter
fraud could bs a significant problem
with the number of peaple listed

incorrectly on the voter rolis.

of Texas for 2002 and
previous efactions.

fewer Hispanic voters to
vote; and (3) did not
repast problems of voter
intimidation at the polls.
The Voting Section did
not tind apparent
differences between the
voter turnout data in the
2002 election compared
10 other elections.

10. Aa described in DOJ's
complaini, DOJ alleged that the
state of Oklahoma was not in

compliance with UDCAVA. Election
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After an expedited
investigation, DOJ filad
acomplaint in the U.S.
District Court for the

In the compaint, the
Voting Section alleged
that the state of
Okiahoma violated

The consant dacrea
required the state to
take comective
actions so that afl

GAO-04-1041R DOJ Activities to Address Past Voting lrregularities

- 01229¢

L)



294

Attachment IV
Description based on Voting Voting Section’s Voting Section's Disposition by
Section information actions taken to assessment of Voting Section
sddress allegation allsgations
officials in Oklahoma could nol mail | Westemn District of UOQCAVA. uniformed military
absentee ballots to military and Ckiahoma on personnel and

civilian overseas voters on a date
sufficiently In advance of the
September 17, 2002, primary runof
elaction to allow voters to raceive
the ballot, cast a vote, and return
the batiot to election officials by the
deadiine established by state law.

September 12, 2002,
and entered into a
consent decree with the
state of Oklahoma on
Septamber 17, 2002.

citizens living
overseas who filed a
timely request to
receive an abgentag
ballot are given the
opportunity to vola.
The state did so
through, among other
things, the passags of
UOCAVA compiiance
legislation in May
2003.

11. As described in DOJ's
complaint, DOJ alleged that as a
result of the period of

After an expedited
investigation, DOJ liled
a int and motion

time between the Texas primary
and sunoff alections, slection
officials in the stats of Texas (alled
to mail absentes bafiots to military
and civilian overseas voters on a
date sufficiently in advance of the
April ©, 2002, tederal primary runoff
slaction to allow such votars o
receive the ballot, cast a voto, and
return the ballot to election officials
by the deadiine established by
state law.

for a tamporary
restraining order and
preliminary injunction in
the U.S. District Courl
for the Western District
of Texas on March 22,
2002,

In the compiaint, the
Voling Section alleged
that the state of Texas
violated UOCAVA.

The court sntered a
temporary restraining
order and preliminary
injunction on March
25, 2002, parmitting
qualified Texas voters
to use faderal write-in
abssntes ballots for
the Apnil 9, 2002,
election. According to
the terms of the court
order, the state was
required to lake
actions to remady
absentee ballot
issues in the future.
This included
permitting volers 1o
submit write-in ballots
i their baflots ere not
sent to them in time
and counting the
write-in ballots as
valid as long as the
votars living outside
the United States are
qualified to vote in
Texas.

A stiputation of
digmissal was
entered in February
2004 following
passage by the state
legislature of
legislation remadying
the United States’
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Election-Related Closed Matter Initiated during Calendar Year 2003

No, Matter I Jurisdiction
| Matter | New Jarsey

| Date matter initiasted | DJ No. ]

1 [ January 2003 | Yes |
Source: DOJ Civil Rights Division.
Su of Election-Related Closed Matter Initiated during Calendar Year 2003
Description based on Voting Section’s actions Voting Section's Diapesition by Voting
Yoting Section taken to address assessment of Section
information allegation allegations
1. This matier was the The Voting Section The peopla that the Voting The Voting Saction closed
second matier openad altorney contacted a Section attorney the matter because it
by the Voting Sectionin  Latino political activist in contacted were not aware | facked merit.
response 1o the the New York of the e-mail or any other
November 2002 letter metropalitan araa, the threats or intimidation
fromaU.s. Treasurer of the New tactics against Latino

Repregeniative referred
10 in the previously
described 2002 matter
for Hidalgo County,
Texas. Thera wara
allegations of voter
intimidiation in New
Jersey. According to a
newspaper article, e-
mails were sent to Latino
lawyers urging them to
engage in an aggressive
campaign to ensure
ballot falrass. Attorneys
for both the Democratic
and Republican National
Committass presentad
their cass belore the
U.S. district court. The
judgs ruled a few days
before tha November
2002 alaction that there
was "nothing sinister” in
the Republican baliot
tairness plan and
characterized the plan
as lagitimate campaign

Jersey Hispanic Bar
Foundation, and a
community aclivist and
attorney basad in Newark,
New Jarsey.

voters. The Voling Section
noted that its investigation
yielded results similar to
the judge’s tindings—that
the ballot fairness plan
mentionad in the e-mail
did not raise concemns
about Latino voter
intimidation during the
November 2002 generat
election,

activity,
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Attachment V
Comments from the Department of Justice
US. Departuxcot of Justice
@ Civil Rights Division
Qe of o Deputy Asoestecnd Atsormay Grad . Waskiagua DC I3N

August 27, 2004

William O. Jenkins, Jr.
Director
Hamdnd Security and Jlln:u Tenums

Re: Department Of Justice's Activities to Addrexs Past Election-Related Voting
Irreguiariries . Draft Report GAQ-B4-1061R

Dear Mr. Jenkins:

“Thank you for providing the Departmen! of Sustice with & copy of & draft of the
mmmuhuwom“(m)mmwmmormﬂu Aaivhiam
Address Past Blection-Reiated Voting the Justico
w.mmwrmmmnummuﬂwm

“The Department eppreciates the GAO's, and the requesting membecy’, interest in this
most important issue. Indeed, of all the ercas of rosponsibility charged to the Civil Rights
Division, none ranks more highly thim protecting the franchise.

Since 2001, the Diviion hus workad sicadity to protect federal voting rights. We bave
directed substantial resources to jmplementing the electorat reforms of the Help America Vots
Act of 2002 ("HAVA™), inchding working with sl states and temitories to facilitsto theie
preparedness to comply with the HAVA provisions that took effect on Jamzary |, 2004. We also
have taken unprecodontod steps (o protect the rights of language minority votors. And we bave
mvdmwnglyhmmﬂmdlhmmmmwwmmcludm;mmmnﬂmm
uniform, have an n th process. Finally, 23 yoor draft
mmdummﬂnbmmh-lmﬁunnym&:nwnhsufmmmd
obeervers deployed to ensure complisnce with federal voting rights.  In shoct, this Division has
been fully attentive to tho challenge of protecting federal voting rights, and we wre gratified to soe
our successful recoed reflected in your draft report.

‘With rogard to the epecific recommendations your draft report bas made, we are pleased
0 sccept both. In the Division™s view, axch will be » salutary addition to the many stops atready
akea 1o bmprove protections of federal voting righn. For that reason, the Assistant Attoency
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Page 101

General for Civil Rights has abready directed ¢ oa of your

With regand to the batamoe of the draft report, we appreciate e opportunity to bave
worked with GAO personncd on this udit. As with sy report on an isue of such 8 critical
natare, i i of G vtmost importance thas the repoxt be both complets and sccurate. Accordingly,
we 830 date th ity to provide ‘We must, howgver, register oar
ﬁwhmmwmumowmmﬁmmmimwmwhm
MMWWMMW}WBMMNUMM&WMWmQ:
volaminos docament, Moreover, when the Division explained the difficultics and potential for
ecror raised by such an abbrovisted review, GAO offered just oce additional week. This
rostriction hes severely hampered our ability to provide the type of thorough revicw sppropriste
1o such an important document, a particularly unformnate consequence given that the draft report
faila to capture socurstely substantia) portions of the Voting Section's work. Nevertheless, we
‘have endeavored 1o provide &3 detailed and eminating s et of comments a3 posible in the
pamitted time. Our specific comments follow:

1. Tk s Monitosi -
Fowt, the GAO . icking within the D "s IOM systerm &
mechaism for tracking wnd reporting electic itoring activities. As uoted, e Asristant
Mwmmmwwwmmdhmm

will impicment an elactronic means of tracking such data.

At the same time, howcver, it is important that the draft repost not leave the reader with
mwmmmmwlmmmmmmmmm
activitics. See Letter at v; Draft Report 241, This would be incocrect. The Voting Section docs

that i i

curcently have track efection monif etivities. Since the mid-
1580s, the Voting Section has maintained logs dotailing this information. As-your records should
show, the Division provided your & i with a fall jon of thesc inis

May 25 responsc 10 your inquiries. The Division also provided you with the sctua] charts used
foe this tracking for the yexrs 2000-2004. Thoye charts provide detailed information about the
state, the name of the jurisdiction manitored, the date of election, and the mumber of OPM
observers and DQJ persamme! who manitored the eloction. The Voting Sectian has found this
systam 1o be sdequate and effective. 'Moreover, the existing logs are socurats xnd cagily
sccessible.

Toin also impostant (hat the final report refiect the most up-to-date infortation possibie
abott the Voting Soction’s enforcement sctivities. Specifically, with regard to the Division’s
enforcemest of Section 203 of the Voting Rights Act, while the draft report purports to have
roviewsd dsta through March 15, 2004, it dizcusscs cnforcement of Section 203 only theougli
2002. See Draft Report o 27. We have previously noted 10 you that the Division undertook a
dgvﬁfmmbemfddiﬁmdmuuwwbsaﬁmmmmurmhuhyhnmin

2
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2002, 2003, xnd 2004. Yat, the draft report fils tn mention these. The Division thus
ceapoctfidly requests hat the drafl repost be comrected to reflect our full record. Specifically,
Qmmmmmmmylmddlndmﬂywdﬁmyunmmm
covered under Section 203 to help guide local clection officials in complying with the taw's
dhictates. In 2003, the Division atso initisted an sdditions] two lawuits (one under Section 2 and
Section 208 of the Voting Rights Act and one trder Section 203 of the Voting Rights Act) not
Mmkh&mgnﬂwﬁldmd&mnummu-ﬁnwwmld
the Voting Rights Act). The cases ars reforenced in Attachment 1 to this letter. To put thisin
mmlh&umwﬂed-mnysmmhmmwzw‘uwmmdhm
provious eight years, Morcover, the cases filed cince May 2004 bave provided comprehensive
mwmmnmmmmmmmm

hmwhmﬂm:WofMyMMwhmb

The

rights Jaws oaly provids foc prospective relief for vielstians. In other words, even if the
Department’s 's investigation reveals that 8 particular jurisdiction mary have violatod the taw in the
Mﬂbwmmewmw»mlymmhhwwnumm
in violation, our investigation becomes moot and we camot Jitigate to ask for remedies that are
Do longer pecded. Uumpdmmmmmuuwhmmmswm
obtain relief for pest violations that are no longer occurring. This uwﬂaﬂywwkuy
mmmmmmmuummmmwmmmmmm
election

3. Updated Information on UOCAVA Work

On pags 28 of the draft repont, tho third bullet point about the lawsui filed in Georgis
-undsr the Uniformed snd Overseas Citizens Absentec Voting Act of 1986 should be carrected to
reflect that 3 court arder was grantod: .

“Fiked Obtained 2 court order in an YOCAVA lawsuit in July against the state of
Georgia requesting-s for similar emergency relicf order for its primary election.”™

4. Updated Information oo HAVA Work

On page 29 of the draft report, the aumymary of the Division's wtivitics under the Help
America Vote Act of 2002 fails to mention the first HAVA enforcement action filed by tho
Voling Section. We respectfully vequest that the following bullet point be added:

Filod its first enforcement actian in Califomia against a county for (ailmg to flly
implement HAVA
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The case is United States v. San Bentro County, Californta (N.D. Cal). A complaint was filed on
May 26, 2004 alleging, in addition to a violatioa of Section 203, & violtion of the voter
informnation provisions of HAVA. A consent decre requiring actions by the county to remedy
the viclations is ponding review and appraval by the coart.

As the GAO draft cepart itself natea, “{clonfidence in our election processes is of utmost
" Draft Report at vi. Marcover, coufidenss i assisted by “accurately rocording and
documenting [eloction related) activities in s clear s manner as possible.” K. This is oo bess
true for yous roport as for our record-keeping. Acoondingly, it is imperative that the final report
accurxtry capture the full facts sumrounding the Division's efforts dusing the 2000 election. At
present, the draft report fxits t do so.

Your draft ketter to Congress ard draft report repeatedly references tho Division's
documenting of public telephone calls during the 2000 Presidential election. Theses references
mhmdmﬂlyﬂmdm:mﬂmhgmwﬁcmmﬂ
have enabled the Division to ideatify the existence of violations of federal law warvanting further
investigation. 1t is importam (hat the GAO bo clear that it is reaching oo such conclusion,
becanse such a conchusion stnply would not be sccurate.

The chicf dificulty in the draft report’s tummary is its nearty exclusive focus on
logs Tuintaioed by hired by the De {0 reoord calls coming into the
"s main switchiboand in the days after the 2000 clection. The draft report contends
that these loge were insufficiently detailed. However, the draft roport fails to note that tess logs
made up oaly & tmall portion of all of e reeords of phone calls reccived by the Division.
Therefore, any shorteommings in these fogs are extremely unlikely to have changed the courec of
subscquent investigations.

As we previously advised GAO, (DOJ Response o Agril 7 Information Requess), these
weze hired to 1ake ph lls from the public only during the weekend following tha
clection, when the Division's offices would nommally otherwise bave beca closed. The Division
decided to afford the public this extrz service afier the D s ruain switchh ived
thousands of calls from zround the country inqiring into the situation in Florida. In addition, te:
Voting Section’s teicphone lines rocivesd an clevated number of calls.

In focusing almost exclusively on the contractor Jogs, the draft ropont overiooks the call
togs maintained by the Voting Section itself i 2000. These provided exieasive documentation
shout callers and & description of the tallers” complaints, mnd have proved refiable and sccurste..
Maoreover, the vast majority of calls rocived wore tracked through these logs. Thercfore, the
Division respectfully notes that during the 2000 clrction it did have an effective means of
tracking election-reisted phoos calls.
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hmmﬂzmm.mwmdmwwmﬂmﬂnsmmw
Imeans for tracking public electioo-relsted inquirics. Specifically, the Division's 800 nomber
mwmwwm&nmymnwnibbbmmm hwas
reconfigured to provide fixz calier opticas to: (l)’l&w?ﬂ‘!ﬂuwnmm

provide spocific infrmation sbout voting-related incidents outwide Florida; (3) provide specific
informatian about voting-related incidents inside Florids; or (4) provide specific information
about non-2000 clection-related manicrs. :

This modified system took effoct late in the day on Tharsday, November 9, 2000, and was
discontimied following resolution of the Presidential clection. The calls coming into the
wummwnmﬁwﬁwﬂdybyvmsmwmm
November 13, 2000. Retum calls wore made when thero was aqms indication that the calics bad
substmtive information about & spocific voting rights violatic' Separste Jog forms tracked each
of thre 800 number options. Calls expreasing general vicws without conveying specific
information thout voting rights violations were recorded o forms similar t the contractor logs,
with category columns listad for cach state (although these frems were changed periodically to
reficet the changing Florida election ritustion). Calls made under the other options were
recorded on log forms peoviding fr moch more specific inforrmation, ncluding azme, phone
number, and & detaited description of the complaint. We recently provided GAQ with thess logs.
In addition, we nvited GOA slaff to mect with Vating Scction staff involved in deating with the
public dming the 2000 slection. Regreably, GAO declined (hiv invitation.

6. Nature of the Calla Received Alter the 2000 Election

* In sddition to forusing on only a subsection of the calls roceived, the draft report tlso
faila o proporty note the substance of the vast pwjority of phane calls reccivod by tho
Dopartment following th November 2000 election.

First, the draft report fiils 1o noto the fact that of the thousands of calls reccived by the

Depatment's switehboard during this period, upwards of 98 peroeat did not provids specific
complainls of possible violsrions of fderal voting rights laws, but athes sirply roflected citizem

itchb ‘-r—_‘_ Glm' B dreds of wﬂhdx'rmd\inx
into the Voting Soction"s phone lines, and reviewing (he contractor logs that were fxxed o the
Voting Section on an bourly basis.

1 I our euggested changes to the section entitled “November 2000 Election Telophone
Inp“nfymwm&ncmmuﬂ’:l;vhichwmwwuanngmlA,m,wuyw
the epecifics of thix additinal call tracking system. Unforsunately, thess changes were not
incorporated in (GAD"s draft report.

s
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Second, the draft report fails to note that ths vast majority of the calls received by the
contractar lines came flom New Yark and Califomis; the number of calts from Florida was
relmivety small. The vast majority of these exprossed frustration ovez the situation in Florida,
#nd were based on second-hand information and media storics.

mmwahumfm-hnqmqufcnlhmpmngﬁnmlfhna Vnzmg&::hm
porsonnc followad up with callers from Florida: they had
inforgiation shout the Florida cloction. Again, howeves, the vast majority of these callers were.
dmmmmmnmmnsdmmmdwmwﬁem
sbout fodersl faw violativas. hddmmwﬁnomwmluuullﬂgvmngsm
personnel also pursaed other it (e.g. directly to
vmmmmwmwmnuavummmwm
U.S. Commission on Civil Rights and the NAACP, incidents rectiving a large amount of
publicity, etc.) to determine if foderal laws had been violsted.

As notad gt the outeet, it is imperative that the drafl seport accarately refloct thest Facts:
At the same time, the Division fully concure in the GAO®s recommendation that an expanded
‘recording system be implemented. For the 2004 election, the Division will coutinve to refine its
tools for recording cloction-refatod calls to allow the public access to the Vating Section’s
complaint proceas.

2. Crimina) Ervestigsti

As you ere swars, the GAD andit alwo examised the work doos by the Criminal
Divisinn's Public Integrity Scction, which is responsible, glong with United States Attomeys®
Offices, for investigating and prosoenting foderal election crimes. The Chicf of the Public
Integrity Section, Noel Hillman, bas asked us to inchade his comments to ths porticn of the drsft
roport that pertains o the work of the Criminal Division. The first peragraph on page 22 of the
draft report provides incoevect inforraation abeut the training received by Assistart US.
Attomeys. Thera arc annual public corruption training conferences held by the Justice
Wmmmmsmm(wsu).mmwmmmm

federal elaction crimes. Theso conforences arc svailsble to all AUSAs, inctuding the AUSAs
‘who are the designted district election officers. Some, but not all, of the 93 AUSAs who are
their dixtrict's designated election officers may attend thess conferences. 1o addition to those
pablic mmhmmonuzuwmummuu
Access and Voting Integrity Conferonce, the firat of which was held in 2002, to receive training
on hoth civil rights issucs important to ballot access as well &s voting integrity isos important
1o cloction crime oatters. Please noto that the name of this ennuat conference is the "Ballot
Accens and Voting ntegrily Coaferencs,” not the "Voting Integrity Conference.”

In Losis ity to work with your staff conoeming the:
wmumvmmhwmmnmm ‘We are hopeful that the
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i and izstions in this drafl report will be comected prior to its
relexse.
1
(440350)
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on M. Greenbaum

on M. Greenbaum is the Director of the Voting Rights Project for the Lawyers’ Committee for
Civil Rights Under Law where he is responsible for directing the Committee’s voting rights
litigation which challenges all forms of voting rights discrimination practiced against minority and
ethnic groups in the United States. This work includes challenges to electoral practices that
violate the Voting Rights Act, including those which have the result of denying minorities an equal
opportunity to participate in the political process and elect candidates of their choice and voting
changes in jurisdictions covered by Section 5 of the Voting Rights Act which worsen the position
of minority voters, and challenges to electoral practices that violate the Fourteenth Amendment,
including those which improperly infringe on the fundamental right to vote, practices that
intentionally discriminate against minority voters, and claims brought pursuant to Bush v. Gore.
The Voting Rights Project acts as co-counsel with participating law firms to bring such actions.

Mr. Greenbaum is also responsible for directing the Voting Rights Project’s non-litigative
activities, which include participating in efforts to maintain and expand the voting rights of minority
citizens through legislation, participating in outreach efforts to minority citizens involving voting
rights, producing position papers and articles on current issues of concern, coordinating with
other organizations on issues affecting voting, and speaking at conferences and to the media
regarding voting rights issues.

Immediately prior to joining the Lawyers’ Committee, Mr. Greenbaum was a trial attorney in the
Voting Section of the United States Department of Justice for seven years where he enforced
voting rights laws for the United States, including Section 2 of the Voting Rights Act, preclearance
provisions under Section 5 of the Voting Rights Act, and the bilingual requirements under Section
203 of the Voting Rights Act. In United States v. Charleston County, South Carolina, a case which
challenged the at-large method of electing the Charleston County Council on grounds that it
diluted the voting strength of African-American citizens, Mr. Greenbaum drafted and argued a
successful plaintiff's motion for partial summary judgment on all three preconditions of Thornburg
v. Gingles, which is extremely rare, and was a member of the legal team that successfully tried
the remainder of the action before the district court.

Prior to working at the Department of Justice, Mr. Greenbaum was a litigation associate in the
Los Angeles office of the international law firm, Dewey Ballantine. Mr. Greenbaum worked on
numerous litigation matters in the areas of environmental law, employment law, and business
litigation.

Mr. Greenbaum graduated in 1989 from the University of California at Berkeley with Bachelor of
Arts degrees in Legal Studies (with honors) and History. He received his law degree from the
University of California at Los Angeles in 1993.

Mr. Greenbaum is of racially mixed heritage, with a mother of Japanese descent and a father who
is white.
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Patrick J. Rogers

Partner/Shareholder, Modrall, Sperling, Roehl, Harris and Sisk, P.A., Albuquerque,

New Mexico;
1991-2003 General Counsel to the New Mexico Republican Party;
Election cases:
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The Coalition to Expose Ballot Deception, et al v. Judy N. Chavez, et al,
Second Judicial District Court of Bernalillo County, New Mexico (2005);
represented plaintiffs challenging petition procedures;

Miguel Gomez v. Ken Sanchez and Judy Chaves; Second Judicial District
Court of Bemnalillo County, New Mexico (2005); remdency challenge;
Moises Griego, et al v. Rebecca Vigil-Giron v. Ralph Nader and Peter
Miguel Camejo, Supreme Court for the State of New Mexico (2004);
represented Ralph Nader and Peter Camejo, ballot access issues;

Larry Larrafiaga, et al v. Mary E. Herrera and Rebecca Vigil-Giron,

Supreme Court of New Mexico (2004); voter identification and fraudulent

registration issues;

Decker, et al v. Kunko, et al; District Court of Chaves County, New
Mexico (2004); voter identification and fraudulent registration issues;
Kunko, et al v. Decker et al, “’Supreme Court of New Mexico (2004); .voter

1dent1ﬁcat10n

In the Matter of the Securzty of Ballots Cast in Bernalillo County in the
2000 General Election; Second Judicial District Court of Bernalillo

County, New Mexico (2000); voting and counting irrégularities and fraud.
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VOTING RIGHTS ACT: SECTIONS 6 AND 8—
THE FEDERAL EXAMINER AND OBSERVER
PROGRAM

TUESDAY, NOVEMBER 15, 2005

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 12:38 p.m., in
Room 2141, Rayburn House Office Building, the Honorable Steve
Chabot (Chair of the Subcommittee) presiding.

Mr. CHABOT. Every Chairman should have a gavel when it was
missing. So now we have it, we can get started.

This is the Subcommittee on the Constitution. I'm Steve Chabot,
the Chairman.

I want to thank you all for attending this afternoon. This is the
Subcommittee, as I said, on the Constitution, and the ninth in a
series of hearings this Committee has held in the last several
Xeeks examining the impact and effectiveness of the Voting Rights

ct.

I’d like to thank all my colleagues again for their assistance in
making each of these hearings informative and thought provoking,
as we continue our efforts to look closely at those provisions of the
Voting Rights Act which are set to expire in 2007.

Today, we will focus our attention on sections 6, 7, and 8 of the
Voting Rights Act, each of which is set, as I said, to expire in 2
years, in 2007, unless Congress acts otherwise and reauthorizes.

Section 6 authorizes the Attorney General to send Federal exam-
iners to cover jurisdictions to register new voters.

Section 7 outlines the procedures to be followed by these exam-
iners when registering new voters.

And section 8 authorizes the Attorney General to send Federal
observers into these covered jurisdictions to ensure that the rights
afforded by Federal law are protected.

We have another distinguished panel of witnesses with us here
this afternoon, and we want to thank them all for being here, and
we look very much forward to their testimony.

The assistance provided by Federal examiners and observers in
the election process has played an instrumental role in increasing
minority voter participation.

After almost a century of racial discrimination in voting and sev-
eral unsuccessful attempts to curtail these pervasive practices,
Congress enacted the Voting Rights Act back in 1965.

(§3)]
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Among the many different tools provided by Congress is the
intervention of Federal examiners and observers. This Federal
oversight was deemed necessary as result of the failure on the part
of covered jurisdictions to openly accept minority voters in the po-
litical process.

In the initial years after enactment of the Voting Rights Act,
Federal examiners and observers were used in record numbers.
The impact these provisions have had on minority voters is re-
flected in the increasing number of minority voters registering to
vote.

Over 112,000 minority voters have been registered by Federal ex-
aminers over the life of the Voting Rights Act.

And while the number of examiners sent to jurisdictions has de-
creased in recent years, the importance of Federal oversight in pro-
tecting minority voters has not diminished.

In the last 25 years, Federal observers have been sent to over 98
covered counties to ensure that minority voters are protected.

In fact, the Department of Justice just last week sent Federal ob-
servers to 16 jurisdictions in 7 States to monitor elections, to en-
sure compliance with the Voting Rights Act and other Federal vot-
ing and election statutes.

Today, we will examine the impact that Federal examiners and
observers have had on increasing minority participation in the po-
}itical process and the continued need for these provisions in the
uture.

Again, we look forward to hearing from all our witnesses here
this afternoon.

And at this time, I will recognize the distinguished Ranking
Member of the full Committee, Mr. Conyers of Michigan, if he
would like to make an opening statement.

Mr. CONYERS. Thank you, Mr. Chairman.

Before I begin, could I ask the Chair a question about the ab-
sence or withdrawal of the Department of Justice witness that was
scheduled to have been here?

Mr. CHABOT. Yes. If the gentleman will yield?

Mr. CONYERS. And I'll yield.

Mr. CHABOT. We've been informed, and, in fact, I would note that
the Department of Justice was scheduled to be our fourth witness
today, but due to a scheduling conflict, they couldn’t be here. They
have submitted written testimony, and it’s been made available to
us, and they've offered to make themselves available at a later
date, and to respond to any written questions that this Committee
might have.

Mr. CONYERS. Thank you very much for making that clear be-
cause their presence is very critical in how many of us will proceed
under these—this very important consideration.

Mr. CHABOT. Would the gentleman yield one more time, please?

Mr. CONYERS. Of course.

Mr. CHABOT. I thank the gentleman for yielding. I might note
that Mr. Weinberg is a former attorney with the Justice Depart-
ment, and may be able to answer some of the questions that would
be answered if the Justice Department were here.

But again, they—we will be able to provide those questions to
them in writing and maybe an appearance down the road as well.
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Thank you.

Mr. CoNYERS. Oh, you’re more than welcome.

This is a very important part of extending the Voting Rights Act
of 1965, and I'm very interested from hearing—in hearing from the
witnesses about the relationships between the examiners and the
observers.

We're—it seems to me, frankly, Mr. Chairman and Members of
the Committee, that we may need to resort to a little rewriting of
this section to clear up some parts of it.

The one thing 1 would love to hear commented on and maybe
we'll do it in the questions is that we have a sent Members in for—
we have sent either observers—people have been certified to come
in to monitor elections, but it's usually about language barriers. It’s
not about racial exclusion or harassment or coercion or discour-
aging the vote.

For example, in the city—my city of Hamtramck, Michigan, in
which there were some problems with Arab-Americans being har-
assed at the polls, and they—we sent in Federal observers, but in
many parts of the country, where we really need somebody looking
at some very fundamental questions, which leave it unnecessary for
me to even discuss why we have to justify this extending and im-
proving on these provisions 3 and 6 and 8. Every election cycle in
our offices, we field numerous complaints involving election day
mischief and worse from around the country—plenty of it.

As a matter of fact, we should write a report about it or Mr.
Weinberg or Ms. Pew should write a book about it. Baltimore,
2002—intentions to confuse and suppress the voter turnout, where
flyers misstated the date of the election and implied that overdue
parking tickets, moving violations, behind in your rent were quali-
fications that could preclude you being allowed to vote.

Kentucky gubernatorial election, 2003—59 precincts with signifi-
cant African-American populations targeted for vote challenges by
local campaign officials.

May I have an additional minute, sir?

Mr. CHABOT. Without objection, so ordered.

Mr. ConNYERS. Thank you.

In North Carolina, in 1990, the Department sued over postcards
mailed to African-American voters designed to discourage them
from coming to polls by providing misinformation about the voter
requirements.

They finally—there was a consent decree.

Now, the failure—one of the problems that were corrected from
1957 to 1965 is that we were giving retrospective relief for inter-
ference with the right to vote.

What we needed was prospective relief, and that’s what’s up for
renewal now, and I hope we can gather a hardcore congressional
group of Members that realize that that’s the heart of this—one of
the hearts of the hearing that we’re holding here today.

We've had an election day last week. The Department sent Fed-
eral observers and personnel into 16 jurisdictions in 7 States.

In 2004, the Department coordinated and sent 1,463 Federal ob-
servers and 533 Department personnel to monitor 163 elections in
105 jurisdictions and 29 States.
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So we’re here about something that is really fundamental to im-
proving the voter process in America.

I cannot get it out of my head that we have had two presidential
elections in a row where one State in each election determined the
outcome of the election, and each time more election violations and
accusations of violations occurred in they State that provided the
winner of the election with the presidency.

And so I ask unanimous consent to revise and extend my re-
marks and to include it in the record.

Mr. CHABOT. The gentleman’s time has expired, and so ordered.

I would just note—the Chairman would just take a very brief not
necessarily rebuttal, but I would just note that in the most recent
election, the State that the gentleman was referring to happens to
be my State, the State of Ohio, and there were many accusations
of problems at polling places and things, and study after study
that’s been done really indicated that it was a fair election and that
the vote was accurate; and I believe it was 118,000 was the margin
in Ohio. So it wasn’t like Florida, where there were 500 or some-
thing that made the difference.

So, for the record, Mr. Conyers.

Mr. CONYERS. Well, for the record——

Mr. CHABOT. Yeah.

Mr. CONYERS. —there is a book out called “What Went Wrong in
Ohio,” based on a report by the minority staff of the Judiciary
Committee that has not been rebutted to my knowledge.

Mr. CHABOT. Yeah. I would just note that I believe that’s the mi-
nority’s opinion on that particular book and isn’t—so I'd. But we
could get on and on about that. But I—the one thing we do agree
on is that the Voting Rights Act is very important and has been
significant in protecting the rights to vote for many people in this
country, and we’re looking seriously at reauthorizing this, and so
I think we agree on most of what the gentleman said in his open-
ing statement.

And so I thank the gentleman for that.

Mr. CoNYERS. Thank you, Mr. Chairman.

Mr. CHABOT. The gentleman from Virginia, Mr. Scott, is recog-
nized for five minutes.

Mr. ScoTT oF VIRGINIA, Thank you, Mr. Chairman.

Mr. Chairman, sections 6 through 8 of the Voting Rights Act con-
tain the Federal Examiner and Observer provisions of the act,
which allow Federal employees to observe polling place and voter
counting activities and serve to document and deter inappropriate
conduct.

Although these provisions are permanent, the primary way these
provisions are utilized is through the section five preclearance cov-
erage formula, which is set to expire in August 2007.

Federal observers have been deployed in every year, just about
every year. From 1966 through December 8, 2003, almost 25,000
observers have been deployed in approximately a thousand elec-
tions.

While observer coverage in the early years was almost exclu-
sively designed to protect the rights of Black voters in the Deep
South, in recent years it has been approximately a 50-50 split be-
tween traditional election coverage and election coverage designed
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to protect the rights of minority language voters in various areas
of the country.

In addition, the Department has routinely deployed its own civil
rights personnel to serve as civil rights monitors in jurisdictions
not covered by the Voting Rights Act.

During the 2004 election, the Department of Justice sent ap-
proximately 840 Federal observers and more than 250 Civil Rights
Division personnel to 86 jurisdictions in 25 States to monitor gen-
eral election activities to ensure voters were free from harassment,
intimidation, and other illegal activity.

Over the last 40 years, the nature of the Federal examiner has
changed. The examiner now usually plays a more administrative
role; whereas, the observer’s role has become more central to pro-
tecting voting rights. .

Observers monitor elections in any certified jurisdiction for the
purpose of observing whether eligible voters are allowed to vote,
aald whether votes cast by eligible voters are properly being count-
ed.

Observers essentially serve as witnesses for what occurs in the
polling place and during the counting of the vote.

In the case U.S. v. Berks County, that case shows the value of
observers in documenting problems within the polls. The United
States won the case, based upon the court-appointed observers’
substantial evidence of hostile and unequal treatment of Hispanic
and Spanish-speaking voters by polling officials.

The Berks case also illustrates why observers have a deterrent
effect, because poll workers, election officials, and others involved
in the election process know that their actions are being observed
and recorded, some individuals are going to be discouraged from
engaging in inappropriate behavior,

ections 6 and 8 and other expiring provisions are essential to
ensuring the fairness of our political process and equal opportunity
for minorities in American politics.

It's imperative that we work together to strengthen these provi-
sions, and I look forward to the testimony of our witnesses.

I yield back.

Mr. CHABOT. I thank the gentleman for yielding back.

The gentleman from North Carolina, Mr. Watt, is recognized for
the purpose of making an opening statement.

Mr. WATT. Thank you, Mr. Chairman, and thank the Chairman
again and the Chairman of the full Committee for this series of
hearings.

I think this is the ninth one we've had on the reauthorization.

Mr. CHABOT. That’s correct.

Mr. WATT. And I think we’re getting close to building the record
that we need related to the expiring provisions and the necessity
for their extension.

Today’s hearing turns to the last set of provisions scheduled to
expire in 2007. Although much of the media coverage and public
interest in the Voting Rights Act has been focused largely on sec-
tion 5 and section 203, the Federal Examiner and Observer Pro-
gram has historically played an integral role in ensuring that vot-
ing rights are actually shielded from Election Day abuses and the
violation of those rights are properly documented.
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While there is some question about the necessity of the Federal
examiner provisions going forward, the role and continued need of
well-trained Federal observers assigned to monitor elections in cer-
tified jurisdictions is absolutely critical.

The value to the average citizen of a Federal presence at the
polls in those jurisdictions with a pattern of voting irregularities
and infractions is simply incalculable.

Voters feel more at ease and confident when the Government
places a high priority on election monitoring.

Conversely, those who might otherwise commit fraud or harass
or intimidate eligible voters are deterred from doing so.

Despite significant gains in preventing blatant acts of discrimina-
tion at the polls, intentional efforts to undermine racial and lan-
guage minority voters persist.

Last week the Voting Rights Initiative of the University of Michi-
gan Law School issued its final report entitled “Documenting Dis-
crimination in Voting: Judicial Findings Under Section 2 of the
Voting Rights Act Since 1982.” And I'm going to ask unanimous
consent that we enter this report in the record, Mr. Chairman.

Mr. CHABOT. Without objection, so ordered.

Mr. WATT. Combing through the over 700 court cases, the re-
searchers document repeated and sometimes egregious evidence of
intentional discrimination against Native Americans, elderly Afri-
can-Americans, and others on election day.

Just last year, at the request of Ranking Member Conyers, Con-
gressman Waxman and Senator Lieberman, the GAO reviewed the
Department of Justice’s activities to address—acknowledged elec-
tion-related voting irregularities, including conduct prohibited by
the Voting Rights Act in Florida and other jurisdictions during
Election 2000, and I would ask unanimous consent that that report
be entered into the record also.

Mr. CHABOT. Without objection, also so ordered.

Mr. WATT. Although a DOJ witness could not be here today, or
at least not a current employee of the DOJ, I would encourage the
continued deployment of DOJ attorneys and other professionals on
a judicious and non-political basis to supplement, but not to replace
the work of statutorily authorized observers.

Federal observers have statutory rights to access not shared by
Department of Justice attorneys.

It is important that this access to the polling place be preserved
to guarantee every voter’s ability to cast their vote and to have
their votes counted free of unlawful discrimination.

Finally, Mr. Chairman, one final thing I want to deal with—
that’s—really we haven’t had a hearing on yet, but there’s been
some testimony about over the course of our hearings, and that’s
we need to make sure that the award of expert fees to prevailing
parties in litigation is put into the reauthorization.

The fees of experts in these cases are just—have become a real
burden for everybody. I understand that prior to the 1982 reauthor-
ization, there was an agreement to put this provision in, and be-
cause of the crunch at the last minute, the provision actually just
never got put into the law.

And I don’t think there’s really any controversy about it. Prior
testimony has already established the incredible expense imposed
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on bona fide victims of voting rights violations to assemble the nec-
essary evidence to sustain their burden of proof in a private action.

By allowing expert fees to prevail in parties, we would bring the
Voting Rights Act into conformity with other Civil Rights legisla-
tion and promote the continued partnership between individual
and g}ovemment enforcement that has made the act the success it
is today.

I thank you, Mr. Chairman, and yield back and look forward to
the witnesses; welcome them and thank them for being here.

Mr. CHABOT. I thank the gentleman. The gentleman’s time has
expired.

The Chair would also note the presence of a distinguished Mem-
ber of the House, Congressman David Scott of Georgia, whose at-
tendance has been exemplary at these hearings. Not actually a
Member of this Committee, but I'd ask unanimous consent that he
be recognized and have all the rights of a Committee Member
today and be allowed to make an opening statement should he
chose to do so, and also be allowed to question witnesses.

The gentleman is recognized, if he’d like to make an opening
statement.

Mr. ScoTT OF GEORGIA. Well, thank you, Mr. Chairman.

I would just like to associate my remarks with my distinguished
Democratic colleagues who’ve spoken eloquently on the statements
so far in the interest of time.

But there is—and my Republican colleague, the Chairman, quite
naturally. Thank you, Mr. Chairman. I also recognize you first.

If it were not for your graciousness, I wouldn’t be here with this
excellent opportunity.

Mr. CHABOT. Thank you. I was listening. Thank you.

Mr. ScoTT OoF GEORGIA. Well, I may add, I had already gone over
and shaked [sic.] his hand and thanked him personally.

Mr. WATT. I just didn’t want him to engage in that oversight, Mr.
Chairman.

Mr. CHABOT. When all this goodwill is over. Yeah.

Mr. SCOTT OF GEORGIA. And only one point that I certainly want
to—a point that I think we would—I'm interested in is the why
Federal observers are—you think they are—Mr. Weinberg, espe-
cially I was reading over your testimony earlier today—and your
point about why Federal observers are necessary, but Federal ex-
aminers are not, certainly begs for some good discussion. So I look
forward to that.

Thank you, Mr. Chairman.

Mr. CHABOT. Thank you. The gentleman’s time has expired.

I'd like to—before I introduce the panel—note that without objec-
tion all Members will have 5 legislative days to submit additional
materials for the hearing record.

And I'd now like to introduce our very distinguished panel of wit-
nesses here this afternoon. Our first witness will be Ms. Nancy
Randa, Deputy Associate Director for Talent Services, Human Re-
sources, Products, and Services Division, at the U.S. Department of
Personnel Management.

As Deputy Associate Director, Ms. Randa oversees the services
and support provided to Federal agencies in staffing and human re-
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sources, organizational and individual assessment, training and
management assistance, and technology services.

Included in her responsibilities is overseeing OPM’s Voting
Rights Program, which deploys observers to designated polling
sites to monitor elections.

Prior to serving as Deputy Associate Director, Ms. Randa served
as Acting Associate Director for Merit Systems Oversight and Ef-
fectiveness, where she spearheaded a variety of projects that sup-
port human capital management and accountability.

Ms. Randa is an active supporter of human resources workforce
transformation efforts, working on HR curriculum efforts at the
graduate school operated out of the U.S. Department of Agri-
culture, and with the Human Resources Management Council.

We welcome you here this afternoon, Ms. Randa.

Our second witness will be Ms. Penny Pew.

Ms. Pew has served as Apache County Elections Director since
2001. She has been a certified Elections Officer with the Arizona
Secretary of State’s Office since 2001, as well as Arizona’s League
of Cities and Towns.

In 2003, Ms. Pew successfully completed the Southwest Leader-
ship Program for Local and State Government from the University
of Arizona Institute for Public Policy and Management.

In 2004, Ms. Pew partnered with the Navajo Nation Office of the
Speaker on the successful Get Out the Vote 2004 Campaign. She
most recently served as a panelist for the National Commission on
%he Voting Rights Act. We welcome you here this afternoon, Ms.

ew.

And our third and final witness will be Mr. Barry Weinberg.

Mr. Weinberg is a former Deputy Chief and Acting Chief of the
Voting Section at the U.S. Department of Justice.

From 1965 until 2000, Mr. Weinberg served in many key roles
at the Department, including supervising investigations and litiga-
tion under the Voting Rights Act.

In December 1999, the Barry H. Weinberg Award was estab-
lished by the Department of Justice, recognizing an individual who
has made an outstanding contribution to the effectiveness of the
Federal Observer Program for monitoring polling place procedures
under the Voting Rights Act.

Mr. Weinberg is the author of numerous articles on the Voting
Rights Act, including a 2002 law review article, co-authored with
Lynne Utrecht, titled “Problems in America’s Polling Places: How
They Can be Stopped.”

Welcome, Mr. Weinberg, as well, as all the panelists. And I
would—as I had noted before, the—for the record, the Department
of Justice was scheduled to be our fourth witness here today, but
due to a scheduling conflict, they were unable to be here.

The Department of Justice has submitted written testimony,
which has been made available to us, and has offered to make
themselves available at a later date and to respond to any written
questions that this Committee might have, and those could be sub-
mitted to the Department of Justice.

A couple of other items I just need to mention is some of you
_have testified before; some of you may not be aware of this. We
have what’s called a 5 minute rule. There are two sets of lights
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there. They’ll go for 5 minutes. For 4 minutes, theyll be green.
When there’s 1 minute left, it’ll turn yellow, and red light will come
on when your 5 minutes is up.

I won’t gavel you down immediately at that time, but we’d ask
Wibtlhin reason to try to stay within that 5 minutes as much as pos-
sible.

It’s also the practice of the Committee to swear in all witnesses
appearing before it, so if you wouldn’t mind, if you could each stand
and raise your right hand.

[Witnesses sworn.]

Mr. CHABOT. Each witness has indicated in the affirmative.
Thank you.

And we'll now hear from our first witness. Ms. Randa, you’re rec-
ognized for 5 minutes.

TESTIMONY OF NANCY RANDA, DEPUTY ASSOCIATE DIREC-
TOR FOR HUMAN RESOURCES PRODUCTS AND SERVICES,
U.S. OFFICE OF PERSONNEL MANAGEMENT

Ms. RANDA. Thank you, Mr. Chairman and Members of the Sub-
committee. I am pleased to be here this afternoon to discuss the Of-
fice of Personnel Management’s role in carrying out sections of the
Voting Rights Act of 1965.

OPM works closely with the Department of Justice, specifically
the Voting Section of the Civil Rights Division to assign voting
rights observers to locations designated by the Department.

OPM’s ultimate success with this program depends on its ability
to recruit, train, deploy, and supervise observers of Election Day
procedures.

Under the Voting Rights Act, at the request of a U.S. District
Court or the U.S. Attorney General, OPM provides for appointment
of 1: examiners, to examine and register qualified individuals de-
nied the right to register in covered jurisdictions; 2: hearing offi-
cers, to entertain challenges to the actions of examiners; 3: support
staff; and 4: observers to monitor actual polling places on Election
Day and the subsequent tabulation of the votes.

Since 1966, we have deployed over 26,000 observers in a total of
22 States. Prior to 1976, we sent observers to only five States—Ala-
bama, Georgia, Louisiana, Mississippi, and South Carolina.

However, in the past 10 years, as more jurisdictions have been
subject to coverage under the Minority Language provisions of the
act, we sent the next largest number of observers after Mississippi
to these States: Arizona, New Mexico, New Jersey, California,
Michigan, Pennsylvania, and New York.

Voting Rights observers serve as neutral monitors, witnesses,
who do not intervene if there are violations. They only watch, lis-
ten, and record events that occur at particular polling sites on elec-
tion days.

At present, we have a pool of approximately 900 intermittent em-
ployees, called into service on an as needed basis, who come from
all walks of life, including Federal employees and retirees, stu-
dents, and other public and private sector workers.

We schedule 1-day classroom sessions for observers to provide in-
depth training on the overall process, on specific observer respon-
sibilities, and on administrative issues.
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We also provide refresher training during pre-briefing sessions
on the day before the election. Whenever possible, we do role play-
ing in the training to demonstrate to the observers the proper way
of handling themselves at the polling sites.

In brief, the deployment process works this way: Prior to an elec-
tion, the Department of Justice notifies OPM as to when and where
it will need observers.

OPM then assigns a Voting Rights Coordinator to work with Jus-
tice’s lead attorney to allocate observers to polling sites, coordinate
logistics, and assign a captain to oversee the execution of the de-
ployment.

The day before an election, a Department attorney briefs the ob-
servers, specifying issues of concern and activities to be reported.
Throughout the day, observers report such information to the cap-
tain, who passes this information to a Department attorney. Only
the Department of Justice determines if intervention is necessary,
and only the Department of Justice takes action.

Toward the end of election day, the attorney determines when to
call back the observers. The observers then return to their staging
site and prepare a written report, one for each polling site, to docu-
ment what they saw and heard throughout the day.

This is the bulk of what OPM does. But the statute also calls on
OPM to have an examiner for each jurisdiction where observers
will be assigned.

Originally, these examiners prepared a Federally-maintained list
of voters who were denied the right to register in covered jurisdic-
tions and they received calls from citizens regarding election day
issues or incidents.

This function, however, has changed over the years. No voters
have been added to the Federally-maintained list since 1983, as
registration barriers have largely been eliminated.

Moreover, since there have been no challenges to registration de-
;:iisions in the past 30 years, there has been no need for hearing of-

cers.

Also due to advances in technology, toll-free numbers now allow
citizens to report incidents and information to these examiners re-
motely in real time and 24 hours a day during the election period.

Under the act, OPM is required to publish voter registration
qualifications of each covered State in the Federal Register, as well
as to publish the list of examiners, places for voter registration,
and examiner assignments.

However, these publications requirements may no longer be nec-
essary since they are now covered nationwide by provisions of the
Help America Vote Act and the National Voter Registration Act,
which set out Federal standards for voter registration.

That concludes my testimony, and I would be pleased to respond
to any questions the Subcommittee may have.

[The prepared statement of Ms. Randa follows:]

PREPARED STATEMENT OF NANCY RANDA

Mr. Chairman and Members of the Subcommittee:

I am pleased to be here this afternoon to discuss the Office of Personnel Manage-
ment’s (OPM) role in carrying out sections 3, 6, 7, 8, 9, and 12 of the Voting Rights
Act of 1965 (the Act).
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Currently, implementation of the Voting Rights Act at OPM is managed by the
Division for Human Resources Products and Services in the Center for Talent Serv-
ices. This office works closely with the Department of Justice (the Department), spe-
cifically the Voting Section of the Civil Rights Division, to assign Voting Rights ob-
servers to locations designated by the Department. OPM’s ultimate success with
this program depends on its ability te recruit, train, deploy, and supervise observers
of election-day procedures.

With regard to responsibilities assigned to OPM (prior to 1979, the U.S. Civil
Service Commission), the Voting Rights Act provides, at the request of a U.S. Dis-
trict Court or the Attorney General of the United States, for the appointment of ex-
aminers to interview, ascertain qualifications, and register, if appropriate, qualified
individuals denied the right to register by State and local officials in covered juris-
dictions; hearing officers to entertain appeals and challenges to the actions of exam-
iners; support staff as necessary to allow these individuals to perform their respon-
sibilities; and observers to monitor actual polling places on election day and the sub-
sequent tabulation of the votes. These provisions have not materially changed since
initial passage of the Act in 1965. The Voting Rights Act also requires OPM to pro-
mulgate regulations on procedures for challenging the actions of examiners and to
publish in the Federal Register individual State registration qualifications.

Since 1966, we have deployed over 26,000 observers in a total of 22 States. Prior
to 1976, we sent observers to only 5 States: Alabama, Georgia, Louisiana, Mis-
sissippi, and South Carolina. In the past 10 years, as more jurisdictions have been
subject to coverage under the minority language provisions of the Act, we sent the
next largest number of observers, after Mississippi, to these States (in this order):
%n'ﬁma, New Mexico, New Jersey, California, Michigan, Pennsylvania, and New

ork.

Voting Rights observers serve as neutral monitors, who do not intervene if there
are violations. They only watch, listen, and record events that occur at particular
polling sites on election days. At present, we have a pool of approximately 900 inter-
mittent employees—called into service on an as-needed basis—who come from all
walks of life, including Federal retirees, students, other public- and private-sector
workers, and some full-time employees of various Federal agencies. )

We schedule one-day classroom sessions for observers to provide in-depth training
on the overall process, specific observer responsibilities, and administrative issues.
We also provide refresher training during pre-briefing sessions on the day before the
election. Whenever possible, we do role-playing in the training to demonstrate to the
observers the proper way of handling themselves at the polling sites.

In brief, the deployment process works this way: Prior to an election, the Depart-
ment notifies OPM as to when and where it will need observers. OPM then assigns
a Voting Rights Coordinator to (1) work with Justice’s lead attorney to allocate ob-
servers to polling sites; (2) coordinate logistics, such as arranging hotel meetin;
space and sleeping rooms for observers, leasing mobile phones, ang making renta
car and airline reservations to transport observers; and (3) assign a captain to over-
see the execution of the deployment.

The day before an election, a Department attorney briefs the observers, specifying
issues of concern and activities to report. For example, if a jurisdiction has been sus-
pected of hampering non-English speakers’ right to have interpreters or of not pro-
viding ballots in other languages as directed by consent decrees or court orders, the
Department’s attorney may ask that observers witness the provided assistance and/
or make note of how many voters received language assistance. Observers may also
be asked to note how many non-English spe:ﬁ?ers were turned away from polling
sites or were given provisional ballots. Throughout the day, observers report such
information to the captain, who passes this information to a Department attorney.
Only the Department determines if intervention is necessary, and only the Depart-
ment takes action. Toward the end of an election day, the Department determines
when to call observers back. The observers then return to their staging site and pre-
pare written reports—one for each polling site—to document what they saw and
heard throughout the day.

That is the bulk of what OPM does. The statute also calls on OPM to have an
examiner for each jurisdiction where observers will be assigned. Originally, exam-
iners prepared a Federally maintained list of voters who were denied the right to
register by State and local officials in covered jurisdictions, and they received calls
from citizens regarding election-day issues or incidents. This function, however, has
changed over the years. No voters have been added to the Federally maintained list
since 1983 as registration barriers have been eliminated. Moreover, since there have
been no challenges to registration decisions in the past 30 years, there has been no
need for hearing officers. Also, due to advances in technology, toll-free numbers
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allow citizens to report incidents and information to examiners remotely, in real
time, and 24 hours a day during the election period.

Under the Act, OPM is required to publish voter registration qualifications of each
covered State in the Federal Register. It has also been required to publish the list
of examiners, places for voter registration, and examiner assignments. However,
these publication requirements may no longer be necessary, since they are now cov-
ered nationwide by provisions of the Help America Vote Act (HAVA) and “Motor-
Voter” statute (National Voter Registration Act), which set out Federal standards
for voter registration.

OPM’s Voting Rights Program costs have ranged from under $1 million in earlier
years to a high of $4 million in the Fiscal Year that included the 2004 general elec-
tion. Putting aside the expected increase in 2004, the overall trend has been for an
increase in program coverage and cost, particularly for minority-language coverage.

That concludes my testimony, and I would be pleased to respond to any questions
the subcommittee may have.

Mr. CHABOT. Thank you very much. Ms. Pew, you’re recognized
for 5 minutes.

TESTIMONY OF PENNY L. PEW, ELECTIONS DIRECTOR,
APACHE COUNTY, ARIZONA

Ms. PEw. Thank you, Mr. Chairman, Members of the Sub-
committee, for the opportunity to testify today for the reauthoriza-
tion of section 6 and section 8, as they relate to section 203 of the
Voting Rights Act.

As stated before, my name is Penny Pew, and I’ve been the Elec-
tions Director in Apache County since 2001.

And one of our primary focuses has been providing the minority
and prospective voters the necessary election materials to ensure
that each vote cast is an informed vote.

While this education began in the 1990’s as a mandate, we con-
tinue to provide these services to our electors so that the rewarding
changes that we have experienced will continue.

I would like to speak to the Federal Observer Program, which I
believe was implemented following guidelines from the consent de-
cree.

The Observer Program has successfully functioned as a check
and balance feature in the translator program. One of the three-
member teams sent to the 33 precincts on the Navajo Nation
speaks Navajo, who I view as a partner.

During the day, these observers are able to witness poll workers
and translators assisting the voters as they impart ballot informa-
tion. The observers ask voters if they may observe the process.
They do not interfere with the process and have never, to my
knowledge, given any instruction to improve or to correct a process.

The observers note different scenarios occurring during the
course of the day to ensure that fraudulent information is not given
to voters. In some instances, the observers report happenings to
their DOJ central contact, who I meet with on each Federal Elec-
tion Day.

We are able to discuss the information relating to the day’s
events at the polling places. This is absolutely the best way for me
to know instantaneously of situations that can be rectified in a very
timely manner.

I explain to those poll workers that the individuals have been in-
vited to help us do our duties. Observers are greeted by the inspec-
tor of the polling place in an attempt to put all parties at ease and
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to assure the poll workers that the observers should not be viewed
as hostile.

Identification is presented and worn by each observer throughout
the day. Due to the rural area of Apache County and in an attempt
to minimize their presence, observers are requested to dress casual
to better fit their surroundings.

In follow-up post-election meetings, these notes are discussed,
and, if necessary, changes are made in personnel or training proce-
dures to ensure that no repeat incidents occur.

As you are aware, the Navajo language is unique and could be
very easily misinterpreted. Translators who serve on these election
boards attend exclusive training classes, which are taught by full-
time outreach workers, using written copies, flip charts, cassette
recordings.

During these classes, members are asked to read aloud the infor-
mation together as a whole group. Open questions and clarifica-
tions are given by the outreach workers to ensure that each trans-
lator is uniform in their ballot translation, voter to voter, precinct
to precinct.

In 2004, Apache County extended partnership to include the
Navajo Nation Office of the Speaker. We provided various edu-
cational materials through chapter meetings, community forums,
fair booths, and frankly anywhere there were voters.

I am pleased to report that this was a worthwhile project. As it
turned out, Navajo Nation increased to 17,955 voters, compara-
tively to 14,277 voters in 2000. Additionally, the numbers increased
in a precinct on the White Mountain Apache land from 44 voters
in 2000 to 62 in 2004.

Now, as an Election Director, I've spent untold hours developing
a program that is indigenous to Apache County. I've spent time in
the polls and in the communities listening to these voters, learning
what we as election directors can do to ensure that the most funda-
mental right as citizens of this great nation enjoy the right to an
informed vote, with the knowledge that it will be counted without
worry of fraudulent actions in or out of the polling place.

In closing, I fervently believe that is incumbent upon this Com-
mittee to use the expertise of each witness to further the Voting
Rights Act, sections 6 and 8, Federal Examiner and Observer provi-
sion; and continuing programs such as the one used in Apache
County.

The observer program has proven successful for us, and has
given us insight to the happenings at each polling place that would
otherwise go unnoticed.

For these and other additional reasons, which are stated in my
- written testimony, the reauthorization of these sections is critical
to maintaining the robust program in Apache County.

And, again, thank you for your—for this opportunity.

[The prepared statement of Ms. Pew follows:]

PREPARED STATEMENT OF PENNY L. PEW

Thank you Mr. Chairman and committee members for the opportunity to testify
before you today regarding the reauthorization of Section 6 and Section 8 as they
relate to Section 203 of the Voting Rights Act, 42 U.S.C. 1973c.

My name is Penny L. Pew, and I am the elections director of Apache County in
northeastern Arizona. I have had the pleasure of this position since June of 2001.
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My primary focus has been on providing the minority and prospective voters, the
necessary election materials to ensure that each vote cast is an informed vote. While
this education began in 1982 as a mandate, we continue to provide services to our
electors so that the rewarding changes that we have experienced will continue.

FEDERAL OBSERVER PROGRAM

Following a lawsuit charging Apache County with discrimination against Native
Americans, as it related to election procedures and materials, a 1989 Consent De-
cree was entered establishing the Navajo Language Election Information Program.
A portion of this program was the observer program which has successfully func-
tioned as a check and balance feature to this program.

According to the 2000 census, the total population of Apache County is 69,423 per-
sons, of whom 53,375 are Native American (76.9%). The voting age population of
42,692 persons, of whom 31,470 are Native American (73.7%); and that of all Native
Ame;'icans of voting age, over one-third are limited-English proficient (11,377 per-
sons).

Most of the 3 member teams sent to the 33 precincts located on the Navajo Nation
have at least one Navajo speaking member, who I view as a “partner”. During the
day, these observers are able to witness poll workers and translators assisting the
voters as they impart ballot information. The observers ask voters if they may ob-
serve the process. They do not interfere with the process and have never to my
knowledge given any instruction to correct or improve a process. The observers note
different scenarios occurring during the course of the day to ensure that fraudulent
information is not given to voters. In some instances, the observers report hap-
penings to their DOJ central contact, who I meet with on Election Day. We are able
to discuss the information relating to the days events at the polling places. This is
absolutely the best way for me to know instantaneously of situations that can be
rectified 1n a timely manner.

I explain to the poll workers that these individuals have been ‘invited’ to help us
as we do our duties. Observers are greeted by the Inspector of the polling place in
an attempt to put all parties at ease and assure the poll workers that the observers
should not be viewed as hostile. Identification is presented and worn by each ob-
server throughout the day. Due to the rural area of Apache County and in an at-
tempt to minimize their presence, observers are requested to dress casual to better
fit their surroundings.

In a follow-up post election meeting, these notes are discussed and if necessary,
changes are made in personnel or training procedures to ensure no repeat incidents.

Translators who serve on the election boards attend extensive training classes
which are taught by full-time outreach workers using Power Point presentations,
flip charts, cassette recordings as well as written copies, of the ballot information.
Each translator and Inspector (lead poll worker) are provided a cassette and also
written ballot information. During the training classes, each member is asked to
read aloud the information. This is accomplished in a relaxed atmosphere where the
class participates as a whole. Open questions and clarification are given by the out-
reach workers to ensure that each translator is uniform in their ballot translation,
voter to voter, precinct to precinct.

VOTER OUTREACH AND EDUCATION

Advertisements

Apache County has provided bulletin boards to each chapter house facility where
upcoming election information is posted and kept current. Voters have learned to
use this tool in gaining the necessary election information. Periodic checks are done
to ensure that only current information is posted.

Radio stations and newspapers have been instrumental in distributing the nec-
essary election information. This was originally outlined in the Consent Decree 1989
with many additional measures added for further enrichment.

Language Training

As each of you are aware, the Navajo language is unique and without extensive
linguistic training, could be misinterpreted. A Navajo Language Election Glossary
has been developed over the years with input from outreach workers in Arizona,
New Mexico, Utah, and the Navajo Nation in an effort to make the election termi-
nology used county to county and state to state as uniform as possible. As times
and technology change, the glossary is updated through proper approval.

The outreach workers use this glossary to translate ballot issues in a Tri-County
forum to further ensure uniformity. This is imperative, as many precincts lie on
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county lines where voters may see more than one county ballot, radio or newspaper
ads or other informational materials.

Translators [ Poll workers

Poll workers are given a detailed manual to use as a guide in fulfilling their obli-
gations on Election Day, in a uniform manner. Additional items are distributed to
ensure that the poll worker has all the tools necessary to assist the voter. In an
effort to further educate, role playing was implemented and has proven to be a valu-
able tool in explaining ballot measures, as they are often very complicated.

Due to the extensive land area of over 11,000 square miles, training classes are
held in various locations throughout the county to allow the poll workers and trans-
lators easier access to training. Each individual is compensated for their time to at-
tend these classes.

After the training class, poll workers are encouraged to listen to their audio cas-
sette and practice the issues. Many mentioned that they didn’t have access to a
player. So, in 2003, we established a cassette player library for workers to check
out a player to listen and study the information. This was well received and the
post election remarks indicated improvement; additionally, all cassette players were
returned to the county library.

State and County Monitoring of Effectiveness

Meetings are schedules on Tri-State and Tri-County levels to discuss any issues
that may need to be remedied. Any/all issues are handled by each county official
to keep uniformity in the informational disbursement process. Tri-county personnel
work closely on translations and exchanges of information to better ensure uni-
formity in the disbursed information. NEA officials are invited and usually attend
these meetings with valuable input on the issues.

NEA (Navajo Election Administration)

All information is approved by the NEA prior to distribution including but not
limited to announcements (radio and print), ballot translations, audio tapes, and
any other training information. All training schedules are provided to the NEA and
an open invitation to attend any/all class.

The following is taken from a letter written to me by Kimmeth Yazzie, Navajo
Nation Program Coordinator/Language contact:

“The purpose of the minority language Consent Decrees has generated a
much greater cooperation and assistance to provide the necessary election and
voter registration services to the Navajo Nation within the counties, much more
than was anticipated from the beginning. Although the Consent Decree specific
to Apache County expired in 1992, the county and the Navajo Nation continue
to strive forward to this day to make voter registration and elections easier for
the citizens in Apache County. Such services as situating outreach offices and
Navajo speaking personnel in local areas with additional personnel when it be-
comes necessary, has made voting easier for the people of Apache County. An
example, the development of the Navajo Glossary has opened doors to better
communication with the Navajo Nation citizens as well as other tribes seeking
development of the same methods of outreach. Developments of graphic mate-
rials and video and audio recordings provide our people with a better under-
standing of the elections. Bringing voter registration to the local area eliminates
the long distance travels just to register to vote for outlying areas. Setting up
and coordinating events together with the Navajo Nation and the county pro-
vides voters with two services at one location and a better understanding of the
two distinctive elections. The clearance of all materials and information through
the Navajo Election Administration provides assurance to the Navajo Nation
that the proper and sufficient election information is provided to the people of
the Navajo Nation, thus developing trust and alliance. Ideas to better provide
services are always being exchanged between the county and the Navajo Na-
tion. We learn from each other. Since the expiration of the Consent Decree in
1992, the relationship between the tribe and the county has grown and ad-
vanced beyond the bounds of the Consent Decree requirements.

In closing, I can honestly say that the language program has been positive
for our county in educating and promoting cur most fundamental right . . . the
power of our vote.”

Outreach [ Satellite Offices

Apache County has two county district offices which are on Reservation Land;
District I in Chinle houses a satellite office. District II in Ganado houses a second
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office. Voters and residents of surrounding areas visit to check voter registration
and to receive any election updates.

Regular meetings are scheduled and appear on agendas for the chapter visits at
which time presentations are given using flip charts, PowerPoint presentations,
audio aids as well as other means to convey the necessary information. Presen-
tations are given in the Navajo language.

All political views of the outreach workers are kept unbiased and neutral at all
times. Implementation to ‘piggy-back’ with the jurisdictions has been effective in
that the outreach worker gives factual ballot information and the jurisdictions are
available to answer any additional questions that the public may have.

Deputy Registrars

Deputy Registrars have proven valuable in assisting the voters in the ongoing
voter registration and education process. Each Deputy Registrar is trained in cur-
rent procedures. Each chapter oﬁgce, Navajo Election Office and other Navajo Na-
tion officials are trained and have provided further election information. Each chap-
ter maintains a current voter listing, voter registration forms and during election
cycles, early voting request forms.

Collect Phone Calls

Apache County happily. accepts collect calls to assist the caller in election-related
information. In an effort to better serve the people, an ‘800’ number is advertised
on all out-going materials and advertisements as well as the website.

Voter Education

Numerous items with voter information in distributed to spark interest in what
has been viewed as borini in-the past. Colorful brochures and interactive commu-
nity meetings have been the focus in gaining voter recognition. For instance, during
the Presidential Preference Election, February, 2004, in an effort to better explain
who may vote, an informational brochure was produced in English, receiving posi-
tive input. A mirror copy was then distributed in the Navajo language. This helped
gain further notice among the voters, with the outreach workers receiving commu-
nity comments for further ideas in education. We also provide “I Voted” stickers in
the Navajo language and it has been spectacular.

VOTER TURNOUT

In 2004 Apache County extended partnership to include the Navajo Nation Office
of the Speaker in an effort known as “Get the Vote Out”. Due to the low voter turn-
out experienced in past elections, we provided various educational materials at
chapter meetings, community forums, fair booths, and anywhere there were going
to be voters. I am pleased to report that this was a worthwhile project as turnout
in precincts on the Navajo Nation increased to 17,955 voters casting ballots in 2004,
comparatively 14,277 voters participated in 2000. Additionally, on the White Moun-
tain Apache Lands, Apache County has one precinct where 44 voters participated
in 2000, rising in 2004 to 62. This is due in part to the education at school and
community meetings.

Political Protocol

During the 2002 election cycle, a non-Native American entered several pollinﬁ
places without the proper clearance. While inside the polling place, he intimidate
the poll workers and voters, creating chaos as he progressed to various polls. For
this reason alone, we implemented a Political Protocol presentation and accom-
panying brochure. The brochure is included in each candidate packet and a personal
invitation to attend a short meeting outlining the proper protocol when campaignin,
on Native Lands, This is sent to each candidate, county, state or federal. We ha

eat success and I am pleased to report that during the five elections which were
glt;ld in Apache County in 2004, we had no reported violations in or around the poll-
ing places.

Early Voting

Ballot request forms are given to the Chapter Officials, County District offices on
the Navajo Nation, State offices and the NEA. Qutreach workers keep forms with
them at all times while traveling and presenting throughout the county. These
forms can also be accessed using the website www.co.apache.az.us/recorder.

Early Voting drives are unique in Apache County. After specified advertisements
in newspaper and on radio, a trailer which has been painted in a patriotic motif
travels to scheduled locations throughout the rural areas. This trailer can be found
many places such as on fence lines, shopping lots, trading posts, and post offices
to name a few.
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Election Day

Apache County employs trained bilingual poll workers at each of the polling
places on Native Lands. These poll workers are recruited with the help of chapter
officials, postings and word of mouth.

Where joint elections are held between the Navajo Nation and the County, where
polling places are shared, all efforts are made to make certain that the poll workers
are trained and that a good working relationship is established between the Navajo
Nation and the County officials to provide an enjoyable election day. The NEA and
the County exchange poll worker lists to ensure that no candidate or close relative
appears on either ballot.

Each polling place is monitored for effectiveness by a ‘Troubleshooter.’ This person
is a county employee who has received training in the election process and is able
to identify and correct irregularities on-the-spot. This person is the liaison between
the county elections director and the polling place.

CLOSING COMMENTS

As election director, I have spent untold hours developing a program that is indig-
enous to Apache County. I have spent time in the polls and in the communities lis-
tening to the voters, learning what we as election directors can do to ensure that
the most fundamental right as citizens of this %'reat nation enjoy . . . the right to
an informed vote with the knowledge that it will be counted without worry of fraud-
ulent actions in or out of the polling place.

In closing, I fervently believe that it is incumbent upon this Committee to use the
expertise of each witness to further The Voting Rights Act: Sections 6 and 8—Fed-
eral Examiner and Observer Provisions, in continuing programs such as the one
used in Apache County, Arizona as it relates to the Native Americans. The observer
program has proven successful for us and has given us insight to the happenings
at each polling place that may otherwise go unnoticed. For these and other adc%i-
tional reasons, which are stated in my written testimony, the reauthorization of
these sections is critical to maintaining the robust program in Apache County.
Again, I thank you for this opportunity.

Mr. CHABOT. Thank you very much, Ms. Pew.
Mr. Weinberg, you’re recognized for 5 minutes.

TESTIMONY OF BARRY H. WEINBERG, FORMER DEPUTY CHIEF
AND ACTING CHIEF, VOTING SECTION, CIVIL RIGHTS DIVI-
SION, U.S. DEPARTMENT OF JUSTICE

Mr. WEINBERG. Thank you very much, and thank you for asking
me to come here. :

I may be one of the few witnesses that you have who is not con-
nected with any office or organization, and probably one of the
fewer witnesses that you're going to have that was there at the in-
ception of the Voting Rights Act and saw the Federal examiners
listing people to vote and saw the Federal observers when they
first started.

But I know I'm the only one here among the witnesses who was
a supervisor of the Federal Examiner and Observer Program in the
Justice Department for 25 years, and it’s from that vantage point
that it seems to me that there are at least three questions that
ought to be addressed now when we’re thinking about the reau-
thorization of these provisions.

The first question is whether the provisions for Federal observers
and Federal examiners are still needed. I think that the answer to
that question is that the provisions for the Federal observers are
crucial to the enforcement of the Voting Rights Act, and need to be
reauthorized, maybe even made permanent; but the provisions for
the Federal examiners not so much.

The Federal examiners’ functions—most of them are outdated.
The procedures are cumbersome and archaic, and I don’t think they
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serve any real purpose anymore. And so my conclusion would be
that theyre not needed anymore in the Voting Rights Act as it
stands today.

The second question I think is whether there should remain a
link between the certification of a county for Federal examiners
and the later assignment of Federal observers to the county.

Under the Voting Rights Act, the certification of a county for
Federal examiners is a prerequisite to the assignment of Federal
observers.

But the functions that they perform, the link that they had,
doesn’t exist anymore. When Federal examiners first registered
people to vote, those people had to go to polling places where there
were hostile election officials. You had African-American voters fac-
ing hostile White polling place workers and voters for the first time
in many, many rural areas across the South. The Federal observers
were written into the act to watch what happened to those newly
enfranchised voters and to allow the Justice Department to take
action to assure their safety in the polling places. That situation
Jjust doesn’t exist anymore, and I think the linkage is cumbersome
and ought not to exist either.

The third question I think is whether the Federal observers
ought to be continued as a law enforcement function under the Vot-
ing Rights Act, which is what they perform; or whether it’s possible
to make the reports and information from the Federal observers
public after the election, as is done overseas.

I just got back last week from being an international observer in
an election in Azerbaijan, and I've done that a few other times. The
organizations that do that kind of work do it in order to publicize
tllle information that they get from the polls immediately after the
election. '

But I think that would be a real mistake. I think that the use
of Federal observers in law enforcement is important and ought to
be continued and the publication of the information they get imme-
diately would be detrimental.

All this revolves around what I consider the most important
point, which is that the existence of Federal observers is crucial,
and it’s irreplaceable in the Voting Rights Act. After all, there’s no
other way for the law enforcement function of the Justice Depart-
ment to be able to be performed with regard to harassment and in-
timidation and disenfranchisement of racial and language minority
group members in the polling place on Election Day. And that’s be-
cause State laws are written to keep other people, including Fed-
eral investigators out of the polls.

State laws, almost all of them—and they vary, but invariably
they allow in the polls on Election Day the voters and the polling
place officials, and they keep everybody else out. They allow police
in if there’s a disturbance, but mainly it’s to have this safe harbor
for voters on Election Day. But the effect of that, from a law en-
forcement point of view, is it keeps the law enforcement officers
out. There is no way that the Justice Department lawyers could
know about this harassment and this intimidation without the Fed-
eral observers, because the Voting Rights Act allows the Federal
observers in. Federal observers are witnesses. They are the eyes
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and the ears of the Justice Department attorneys in the polling
places.

Without them, the law, the enforcement of the Voting Rights Act
would be much abused, and so I would—my conclusion is that the
observer provision is necessary. It ought to be reauthorized. It
ought to be continued, and I think there should be some consider-
ation given to making it permanent, taking it out of the special
provisions and making it adjunct to sections 2 and 203 of the Vot-
ing Rights Act.

[The prepared statement of Mr. Weinberg follows:]
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PREPARED STATEMENT OF BARRY H. WEINBERG

Statement of
Barry H. Weinberg
Before the
Subcommittee on the Constitution
Commiittee on the Judiciary
United States House of Representatives

Concerning

The Voting Rights Act: Sections 6, 7 and 8- Federal Examiner and Observer
Provisions

November 15, 2005

Chairman Chabot, Ranking Member Nadler, distinguished members of the
Subcommittee:

Thank you for inviting me to 1atk this afternoon about the federal examiner and
federal observer provisions of the Voting Rights Act.

There are three central questions on the retention of the federal examiner and
federal observer provisions of the Voting Rights Act:

1. Are the federal examiner and federal observer provisions still needed?

The federal observer provision is still needed. Most of the federal
examiner provisions are no longer are needed.

2. Should the initial assignment of federal observers to a jurisdiction remain
dependent on the certification of the jurisdiction for federal examiners?

No, but a certification-like decision should be required when federal
observers are initialty assigned to a jurisdiction.

3. Should the federal observer provision remain solely as a law enforcement tool, or
should the findings of the observers be made immediately available to the public?

The federal observer provision should remain as a law enforcement
function. Publication of the observers’ findings would be detrimental to
that function.

The following is an overview of the federal examiner and federal observer
provisions of the Voting Rights Act, my experience with them, and the reasons why |
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have answered the questions as I have. This recitation is followed by a detailed
explanation of the Voting Rights Act’s provisions for federal examiners and observers—
Sections 6, 7 and 8 of the Voting Rights Act—and fact situations and federal court cases
that demonstrate why the federal observer provisions are still needed.

The federal examiner and federal observer provisions had a real impact on African
Americans in the South.

I was a lawyer in the United States Justice Department’s Civil Rights Division
from 1966 until my retirement in January 2000. Beginning in 1973 1 was partly, and
shortly thereafter, wholly in charge of the Justice Department’s responsibilities for the
federal examiner and federal observer programs. But 1 began working in the Civil Rights
Division as a law clerk in the summer of 1965, and I was there on August 6, 1965, when
the Voting Rights Act became law. Shortly after the Act was passed I was assigned to
accompany the many other employees of the Civil Rights Division who were working out
of an office set up in the federal building in Selma, Alabama. Our primary job was to
investigate the beatings suffered by people who earlier that year attempted to march from
Selma to Montgomery, Alabama, to protest the disenfranchisement of African Americans
in Alabama.

I traveled with Civil Rights Division lawyers from county to county in West
Central Alabama to determine the identity of the victims of those beatings and to
interview them. As we traveled, we also got information on possible violations of the
provisions of the Civil Rights Act of 1964, and we stopped into the offices where federal
examiners were giving African Americans their first easy, safe and fair opportunity to
register vote. (Local voter registration hours and locations were so restrictive that some
white people took advantage of the easy federal voter registration opportunities too.)

Those events gave rise to the issues we are addressing now, 40 years later. A
discussion of these issues can easily get blurred by a numbing recitation of legal statutes,
provisions and clauses, because that is how the Voting Rights Act is written. T will set
out those citations later in my statement by providing sections of an article my wife and 1
published in the Spring 2002 edition of the Temple Political and Civil Rights Law
Review. But first 1 want to review the federal examiner and federal observer provisions
of the Voting Rights Act as they applied to people and voting in the real world.

Under the structure of the Voting Rights Act, a federal examiner can be assigned
to any site in the states and counties that are specially covered under the Act’s formulae
in Section 4, after the county has been certified by the Attorney General of the United
States (or in any county certified by court order). Of course, under the structure of the
Voting Rights Act, the federal examiners do not technically register people to vote: they
examine applicants as to their eligibility under state voter registration laws that are
otherwise Constitutional, and then put those applicants who are found to be eligible on a

list. The list is given to the local county voter registrar who is required by the Voting
Rights Act to enter the eligible applicants’ names on the local voter registration rolls.
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In the summer and fall of 1965 people were lined up day after day to take
advantage of their first opportunity to register to vote. The federal examiners were Civil
Service Commission investigators who had been pulled off of the routine jobs they had
been doing and sent to sites in Alabama and other Southern states that had been
designated by the U.S. Attorney General for federal listing. Besides listing voter
applicants, the examiners were available to take complaints about listed people who had
not been placed on the county voter registration rolls.

Those examiners were not, on the whole, a happy group. Their presence in small
groups of two or three was obvious in town, and their work was opposed by many of
white people there. In the main, they ate alone, walked alone and talked mostly to each
other. The examiners were eager to know from us, on our rounds, when they would be
able to go home. Still, they persevered, and in the end they accounted for the registration
of tens of thousands of people who had been discriminatorily kept off of the voter
registration rolls. From 1965 to 1972 federal examiners were responsible for the
registration of over 170,000 voters, They achieved a signal victory in the fight against
racial discrimination in voting.

As the Voting Rights Act is structured, federally registered voters have continuing
protection against attempts at keeping them from voting. In any county that has been
certified for a federal examiner, the Voting Rights Act authorizes the United States Office
of Personnel Management (the successor to the United States Civil Rights Commission)
to assign federal observers to polling places as requested by the U.S. Attorney General, to
watch voting and vote counting procedures. (Note that the certification of a county for
federal examiners is a prerequisite for the assignment of federal observers, but the
presence of federally listed voters in the county is not.)

That protection was badly needed in the mid-1960s for newly registered African
American voters as they entered the polling places and weathered the stares of white
voters and the hostility of the polling place officials. Some examples of the humiliations
they faced are set out later in my statement. But for now it is enough to know that they,
too, persevered, and under the protective presence of the federal observers, they cast their
ballots and participated in the political life of the county for the first time.

The federal observers’ job is to watch and take notes. If polling place officials
choose to violate their own procedures in order to humiliate racial or minority language
voters, or intimidate them, or refuse to allow them the same voting privileges in the polls
as the white voters, the federal observers cannot intervene. The observers in a county
have co-captains who travel from polling place to polling place, checking with the
observers and getting information from them. Those observer co-captains call regularly
to a central office established by the Office of Personnel Management. Originally, and
for many years, this central office was known as the examiner’s office, which had been
established for the examiner to take complaints as is required by Section 12(e) of the
Voting Rights Act. In the examiner’s office there also was a lawyer from the Justice
Department’s Civil Rights Division (usually from the Voting Section, #e¢ Voting and
Public Accommodations Section). Today, since the examiner has little or no function,
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4

especially in a county where there are no federally registered voters, the office used in the
county on election day is referred to as the captain’s office. The observer captain along
with a Civil Rights Division attorney are there to receive the calls and the information
from the observer co-captains.

When irregularities arise the Division lawyer relays the information about the
irregularities to the county official in charge of the election, and allows the county
official to take action to correct the irregularities. Where corrective action is not taken or
is inadequate, a civil action can be filed later under the Voting Rights Act. A civil action,
such as the one described below involving Conecuh County, Alabama, can use the
reports of federal observers as effective and unassailable evidence of racially
discriminatory actions of polling place officials. After the election the observers provide
their reports to the federal examiner, the Attorney General and, if appropriate, to a federal
court (if the county is certified for an examiner by a court).

The work of the federal observers as described here continued in the South largely
unchanged through the 1990s. These procedures apply too, to the work of federal
observers in other areas of the country with important modifications to deal with
geographical differences and activities in polling places involving minority language
voters.

Federal observers are necessary, federal examiners are not necessary.

Violations of the Voting Rights Act continue to happen in polling places
throughout the United States. The need for federal observers to document discriminatory
treatment of racial and language minority voters in the polls has not waned. The use of a
thousand or more federal observers at election after election beginning in 1965 decreased
to the use of hundreds of observers at elections after the early 1980s as a result of the
effective enforcement of the Voting Rights Act in Southern states. But the enforcement
of the language minority provisions of the Voting Rights Act, added in 1975, has required
the use of hundreds more federal observers to disclose to Justice Department attorneys
evidence of harassment of members of language minority groups, and instances where
ballots and other election material and procedures are not available to those voters in a
language they can understand. The result is that between 300 and 600 federal observers
continued to be needed annually from 1984 to 2000.

The facts supplied by federal observers to Civil Rights Division attorneys are
crucial and irreplaceable in the enforcement of the Voting Rights Act. Most parts of the
voting process are open to the public, and the evidence of Voting Rights Act violations
that are involved in the voting process can be obtained by Justice Department lawyers
through routine investigations. But most state laws limit access to polling places on
election day, allowing only voters and polling place officials to remain in the polls
(police are allowed too when called to deal with disturbances). Thus, unless an exception
is made in these rules to allow federal investigators to get special access to the polls, the
harassment of racial and minority language voters and other violations of the Voting
Rights Act inside the polling places would go unseen and unchecked.
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Federal observers have special access to polling places under the authority of the
Voting Rights Act even where access to Justice Department attorneys is otherwise barred.
Federal observers thus become the attorneys’ eyes and ears. The discriminatory
treatment of racial and minority language voters witnessed by the federal observers, as
discussed in detai! below, runs the gamut from actions that make those voters feel
uncomfortable by talking rudely to them, or ndiculing their need for assistance in casting
their ballot, to actions that bar them from voting, such as failing to find their names on
the lists of registered voters and refusing to allow them to vote on provisional ballots, or
misdirecting them to other polling places.

Minority language voters suffer additional discriminatory treatment when people
who speak only English are assigned as polling place workers in areas populated by
minority language voters. The polling place workers fail to communicate the voting rules
and procedures to the voters, or fail to respond to the voters’ questions. In some
instances, qualified registered voters have been told that they are not permitted to vote
because they have not furnished necessary information, such as their address, even when
they have provided the information; the poll worker was unable to understand what the
voters were saying, but a speaker of the minority language would have understood.

Civil Rights Division lawyers who receive facts from federal observers about
violations of the Voting Rights Act provide those facts directly to the election officials in
the jurisdictions involved, allowing them to take corrective action in compliance with the
Act. In other instances, those facts are used to secure court orders requiring that the
jurisdictions involved to comply with the dictates of the Voting Rights Act. In either
approach, the end result fulfills the goal of the Voting Rights Act to allow United States
citizens 10 cast their ballots on election day freely and fairly, without distinction because
of their race or membership in a language minority group.

That the work of the federal observers is a part of a law enforcement effort—the
enforcement of the Voting Rights Act—is especially true where the information from the
federal observers is provided in the context of a lawsuit, where a court has certified a
county that was not specially covered under the Voting Rights Act. In that situation, the
information is given to the court and affects the position of the parties (the Justice
Department and the county) with respect to the actions the jurisdiction must take to
comply with the Act (the relief that is ordered in the case). Some local election officials
have come to welcome the information obtained by federal observers as an additional
source showing the extent to which the county’s polling place officials are complying
with the provisions of the Voting Rights Act.

However, the initial assignment of federal observers to a county today remains
dependant on the certification of the county for the assignment of federal examiners even
though federal examiners are largely unnecessary any more for listing voter applicants.
There has been no federal listing of voters since the 1970s, apart from an isolated flurry
of voter listing in Georgia in 1982 and another isolated flurry in Mississippi in 1983.
Discriminatory actions against racial and language minority group members are not
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caused by their status as federally registered voters. And examiners no longer receive
complaints on election day with respect to federally listed voters. Ido not recall any
complaints that were received centering on mistreatment of federally listed voters over
the last 20 years of my supervision of the federal observer and examiner programs, and
few, if any such complaints before that. (Complaints about other matters are made to the
examiner, but they routinely involve matters for which the federal observers have been
assigned to the county, and are just as easily, and more effectively fielded by the federal
observer captain in the county.) Moreover, the enforcement of the Voting Rights Act and
the enactment of new easy voter registration laws, such as the National Voter
Registration Act (the motor voter law), have made the possibility of future listings by
federal examiners highly uanlikely.

Further, the Office of Personnel Management must continue to keep the lists of
federally listed voters up to date regarding changes of name, changes of address and, as
the years have gone by, of deaths. Those voters cannot be removed from the voter rolls
without the approval of the Office of Personnel Management, and the lists continued to
be provided for election day use by those counties where there are federally listed voters.
In fact, these lists are no longer used for any practical purpose, and their maintenance
should be discontinued.

Itis possible that federal examiners may be needed in the future for voter listing
in a situation where the dictates of the Voting Rights Act are met, so the Voting Rights
Act’s authorization for federal examiners to conduct listing activity should be retained.
But there is no reason to continue to tie the assignment of federal observers to the
appointment of a federal examiner. I believe that, apart from the possible need for listing
voters, the federal examiner provisions are outdated and are no longer needed in the
Voting Rights Act, especially the requirement that an examiner be appointed as a
prerequisite for the assignment of federal observers to a county.

But the procedure for the certification of a county for federal examiners under
Section 6 of the Act serves an important purpose: it requires the Justice Department to
conduct an intensive investigation to support the certification, and thus makes the federal
government responsible for taking action regarding local election procedures only on the
basis of complete and compelling facts. | believe that some manner of certification
should remain a prerequisite for the initial assignment of federal observers to a county
and, once certified, that a county would remain certified, as is now the case, until it acted
to eliminate the certification (the formula under Section 13 for terminating certification
would be changed).

If such a new certification procedure would be instituted, the requirement that the
United States Attorney General personally must sign the certification, as is now the case,
would be unnecessary. This authority for executing a certification should be allowed to
be delegated to the Assistant Attomney General for Civil Rights. To my recollection, the
Attorney General has signed every certification that has been recommended by the
Assistant Attorney General for Civil Rights. Nor would the Attorney General's signature
be needed any more to assure the importance of the certification if the only consequence
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of a certification would be simply to allow federal observers to witness polling place
procedures. The delegation to the Assistant Attorney General for Civil Rights of the
responsibility for a centifying a county for the presence of federal observers would be
similar to the delegation of authority to the Assistant Attorney General to object to
changes in voting practices and procedures under Section 5 of the Voting Rights Act.

The purpose of the present requirement in the Voting Rights Act that the Attorney
General’s certification of a county be published in the Federal Register is to give notice
of the location of the federal examiner’s office. Since it no longer will be necessary to
have an office for a federal examiner when federal observers are assigned, the publication
of the location of that office also will be unnecessary. Those who will most need to know
of the assignment of federal observers—county officials and minority group
representatives—always are informed personally by Civil Rights Division attorneys, and
other members of the community easily learn of the observers’ presence from Division
attorneys, local press reporting and word of mouth.

Accordingly, I believe that the federal observer provision is still necessary to the
enforcement of the Voting Rights Act, but the Voting Rights Act no longer should tie the
assignment of federal observers to the appointment of a federal examiner. The Act
should allow a certification function, newly directed only to the assignment of federal
observers, to be delegated to the Assistant Attorney General for Civil Rights. The
requirement for publication of the certification in the Federal Register—an adjunct of the
federal examiner function—should be eliminated as a prerequisite to the initial
assignment of federal observers.

Federal observers’ work should continue to be a law enforcement function.

1 also recommend that the function of the federal observers remain as it is: as
witnesses in a law enforcement function. The question arises because, since my
retirement, I have been an observer four times in other countries as a part of an
international observer corps assembled by the Organization for Security and Cooperation
in Europe (OSEC) under its Office for Democratic Institutions and Human Rights
(ODIHR). The forms these observers use list polling place procedures and have a place
for the observer’s rating from good to bad (1 to 3, or 1 to 5) for each procedure. There
are separate forms for the opening of the polls, for voting during the day, and for the
closing of the polls. A fourth form allows for fulier explanation of any item or event.

The object of the observation by ODIHR is to report information for public
consumption as quickly as possible. During election day the observers send their forms
to ODIHR headquarters in the country’s capitol at mid-morning, shortly after noon, and
just before the polls close; the remaining forms are dropped off when the observers return
from the vote count to their regional lodging sites throughout the country. This way, by
the afternoon of election day OSCE/ODHIR knows how the election is going, whether
there are serious problems, and if so, what they are and where they are. Then, on the
morning after the election, OSCE issues its judgment on whether the election was
conducted according to international standards or was marred by irregularities.
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But OSCE is not a law enforcement organization, and its approach would not be
appropriate to the job of the Justice Department. Some of the irregularities that the
federal observers can witness are not dissimilar from the kind of procedural irregularities
that are common to elections held in emerging democracies. The extra identification
steps required of Arab Americans in Hamtramck, Michigan, and the harassment they
encountered, described below, are an example. But the similarity of some situations to
those addressed by international observer groups such as the OSCE does not argue for
redesigning the federal observer program under the Voting Rights Act to resemble those
organizations’ efforts.

In fact, the federal observer program is an effective law enforcement program as it
is now constituted. If observers are desired to watch polling place activities for other
purposes, those functions should be performed by other observers serving other
functions. “Domestic” observers in other countries are allowed into the polling places to
get information for their candidates, or political parties, or organizations, and routinely
publicize the activities they witness. Those countries’ elections, however, are conducted
centrally, by a central (in the U.S. it would be a federal) election commission, and the
observers’ activities are under that central control. The laws of those countries
specifically allow domestic as well as international observers into the polling places. The
observers are granted permission to be in the polls and are issued identification tags for
that purpose by the central or district election commissions, which can withdraw that
permission at any time.

This kind of observation is not a matter within the purview of existing federal
legislation in this country, and to have federal legislation allowing these kinds of
observers in polling places a record would have to be established by the United States
Congress justifying their presence in connection with federal elections. On the other
hand, in the United States access to the polling places is controlled by state law, and some
states allow such observers into the polling places now. States routinely also allow the
press into the polls to witness the activities there. Finally, redacted versions of the
federal observers’ report forms may be obtained under the Freedom of Information Act
(FOIA) subject to the FOIA rules and the Privacy Act.

The following analysis provides the specific support for my conclusion that the
federal observer provision of the Voting Rights Act should be continued because it is
clearly needed to provide the Justice Department with evidence of violations of the
Voting Rights Act’s prohibitions against discrimination in the polling places against
racial and language minority group members. This analysis is taken from an article my
wife and [ wrote for the Temple Political and Civil Rights Law Review, Spring 2002
edition, Vol. 2, Number 11.

The special provisions of the Voting Rights Act were compelled by resistance to
African Americans’ voting rights.
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Congress had found that case-by-case litigation was inadequate to combat
widespread and persistent discrimination in voting, because of the inordinate
amount of time and energy required to overcome the obstructionist tactics
invariably encountered in these lawsuits. After enduring nearly a century of
systematic resistance to the Fifteenth Amendment, Congress might well decide to
shift the advantage of time and inertia from the perpetrators of the evil to its
victims.

South Carolina v. Katzenbach, supra at 328.

The Voting Rights Act (the “Act”) cut through the protective barrier of federalism
with two important sections. Section $ of the Act, 42 U.S.C. § 1973¢ (the “preclearance”
provision), required federal review of any new voting procedures that states and counties
might adopt. This prohibited the adoption of new discriminatory practices when a
jurisdiction’s present practices were found to be unlawful. And Section 4 of the Act, 42
U.S.C. § 1973b, instantly led to the enfranchisement of thousands of people by
suspending the use of literacy tests and similar discriminatorily applied barriers to the
registration of African Americans in the Deep South.! Some states, such as Virginia,
immediately stopped using literacy tests. In other Southern states, federal examiners
were appointed under Section 6 of the Act, 42 U.S.C. § 1973d, assigned to counties to
conduct fair voter registration under Section 7 of the Act, 42 U.S.C. § 1973¢, when white
county officials refused to stop their racially discriminatory voter registration practices.
This was no small task, as over 170,000 people were registered between 1965 and 1972
through the efforts of the federal examiners, mostly in Alabama, Georgia, Louisiana, and
Mississippi. Semiannual Report of Cumulative Totals on Voting Rights I’xamining as of

! These “tests or devices™ were suspended in states and countics determincd by a fornwla in Scction 4 of
the Voting Rights Act, 42 U.S.C. § 1973b, based on the use of literacy tests and other pre-application
devices (such as having current voters vouch for your good moral character), and low voter turnout. Later,
this provision was made permanent and nationwide. 42 U.S.C. § 1973aa. Originally, states and i
covered under the formula in Section 4 of the Act counld terminate their special coverage (“bail out™) after
five ycars by showing in a lawsuit before a threc-judge court in the foderal district court for the District of
Columbia, that no test or device had been used to deprive anyone of the right to vote during that period.
Since the Act itself suspended those tests or devices for only 3 years, it was thought that it would be
relatively simple for states and ies who plied with the suspension to bail out aller the 5-year
period. In 1970 the time period in Scction 4 was exiended (0 10 years, in 1975 it was extended to 17 ycars,
In 1982 the approach was changed. and the special coverage under Scction 4 will expire 25 years after
August 5, 1984, the effective date of the 1982 Amendments, 42 U.S.C. § 1973b(a)(8). [n 1982 the bail-out
provisions were amended substantially (o allow individual countics within a fully covered state 10 bail out.
and to sct out a mumbcer of specific qualifications that a jurisdiction nceds to mect in order to bail out. 42
U.S.C. § 1973b(a)(1)<(3)

2 The iners are cc ly referred to as federal registrars. These were people appointed by the head
of the Civil Service Commission, now (he Office of P 1 M. o ine voter applicants as
to (heir qualifications under stalc law. If the applicanis satisficd the statc requircments, their names were
put on a list that was given to the county registrar, who then had to add them to the county voter
registration rolls. In this way, some semblance of state authority over the voter registration process was
prescrved: rogistrants satis(ied state requirements, and a statc-authorized official put the voters” names on
the rolls. 42 U.S.C. § 1973c(b). To safcguard against discrimi v purges of those newly cofranchiscd
volers. their names cannol be purged from the voter rolls without the approval of the Office of Personnel
Management. 42 U.S.C. § 1973e(d).
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December 31, 2000, Prepared by the Office of Workforce Information, Office of Merit
Systems Oversight and Fffectiveness, U.S. Office of Personnel Management. See
Appendix A for the number of people, by state, registered by federal examiners.

Further, in order to allow the U.S. Attorney General to know whether
discriminatory action was taken against the newly enfranchised voters in the polling
places on election day, Section 8 of the Act allowed that, whenever an examiner has been
appointed,

[T]he Director of Personnel Management may assign, at the request of the
Attorney General, one or more persons, who may be officers of the United States,
(1) to enter and attend at any place for holding an election...for the purpose of
observing whether persons who are entitled to vote are being permitted to vote,
and (2) to enter and attend at any place for tabulating the votes cast at any
election. ..for the purpose of observing whether votes cast by persons entitled to
vote are being properly tabulated.

42 US.C. § 1973

Thus, the use of federal observers in polling places initially was directed at
protecting the rights of new voters who had been registered by federal examiners. Even
though federal voter registration was rare after 1972, the predicate under the Voting
Rights Act for assigning federal observers has not changed: federal observers continued
to be allowed only in counties that had been certified by the U.S. Attorney General for
federal examiners. As a result, to allow the assignment of federal observers to a county,
the county had to be certified by the U.S. Attorney General or a federal court (under
Section 3(c) of the Act, 42 U.S.C. § 1973a(c)) for federal examiners.® The assignment of
federal observers continues to be a comerstone of the enforcement of the Voting Rights
Act. Over 23,000 federal observers have been assigned to monitor polling place
procedures since 1966, 4,393 since 1990 alone.* See Appendix B, Assignment of Federal
Observers Under Section 8 of the Voting Rights Act, 42 U.S.C. § 1973f, by Year and
State.

® Since the federal examiner and federal observer provisions of the Voting Rights Act focus on political
subdivisions, which ordinarily arc countics. a county must be certified for federal examiners cven il the
object is to assign federal obscrvers to monitor polling places during a city or other clection, suchas a
school board election, within the county. See 42 U.S.C. §§ 19734, I(c)(2).

' There were 4,698 federal obscrvers assigned Lo polling places in S statcs from 1966 through 1969; 7,034
federal observers were assigned to 9 states in the 1970s; 6.598 federal obscrvers were assigned to 11 states
in the 1980s, and 3,753 fedem] observers were assigned to 13 states in the 1990s. In 2000, 640 federal
observers were assigned to 11 states. See, Appendix B,

e
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Federal observers witnessed clear racial discrimination at the polls.

Federal observers were able to note and document a wide variety of
discriminatory actions that were taken against African Americans in the polls. Some of
these actions were insulting and direct, as are reflected in the United States’ responses to
interrogatories in United States v. Conecuh County, Alabama, Civil Action No. 83-1201-
H(S.D. Ala, Jun 12, 1984).° See Appendix C.

While providing assistance to a black voter, white poll official Albrest asked, “Do
you want to vote for white or niggers?” The voter stated that he wanted to give
everyone a fair chance. Albrest proceeded to point out the black candidates and,
with respect to one white candidate, stated, “This is who the blacks are voting
for.” Poll official Albrest made further reference to black citizens as “niggers” in
the presence of federal observers, including a statement that “niggers don’t have
principle enough to vote and they shouldn’t be allowed. The government lets
them do anything.”

Plaintiff’s Response to Interrogatories and Request for Production of Documents, p. 6.

White poll workers treated African American voters very differently from the
respectful, helpful way in which they treated white voters. When questions arose about
the voter registration data for a white person, such as a person’s address or date of
registration, or when a white person’s name was not immediately found on the poll
books, the voter was addressed as Mister or Misses, was treated with respect, and the
matter was resolved on the spot. If the voter’s name was not found, often he or she either
was allowed to vote anyway, with his or her name added to the poll book, or the person
was allowed to vote a provisional or challenged ballot, which would be counted later if
the person were found to be properly registered. If, however, the voter was black, the
voter was addressed by his or her first name and either was sent away from the polls
without voting, or told to stand aside until the white people in line had voted. African
American voters were not allowed to take sample ballots into the polls, and were made to
vote without those aids (it was claimed by white officials that the sample ballots were
campaign material which was prohibited inside the polls).

African American voters who were unable to read and write, due in large part to
inferior segregated schools and the need to go to work in the fields at an early age, were
refused their request to have someone help them mark their ballot, notwithstanding the
Voting Rights Act’s bar on literacy tests. In some instances, white poll workers would
loudly announce the African American voter’s inability to read or write, embarrassing the

* The foderal obscrvers” reports arc not public documents, so there are very fow cxamples on the public
record of the facts that the observers have witnessed. One such public document is the Plaintiff’s Response
1o Inter ics and R for Production of D in United States v. Conecuh County, Alabama,
supra. Some of the specific examples of the kind of discriminatory treatment (hat was afforded African
Amcrican voters described in the text that follows are 1aken from the excerpis of the Conecuh County
responses at Appendix C, while others are based on the author’s first-hand krowledge.
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voter in front of his or her neighbors. Some white poll workers went so far as to bring a
magnifying glass to the polls, and give it to African American voters, challenging the
voter to read using the magnifying glass in front of everyone present at the polling place.
llliterate white voters, on the other hand, were allowed assistance by a person of their
choice without comment. White couples routinely were allowed to enter the voting booth
together to mark their ballots.

In instances where African American voters were allowed an assistor in the booth,
arbitrary rules were concocted that limited the number of voters an assistor could help, or
made the assistor wait outside the polling place, requiring the voter to enter the polls
alone and negotiate alone the sign-in procedures administered by unfriendly white poll
workers, before being allowed to ask that the assistor be allowed to help.® All too often,
when the voter said he or she needed assistance the white poll worker would proceed to
help the voter, and not give the voter a chance to ask for the assistor the voter wanted; the
voter did not know if the poll worker cast the ballot as the voter desired, and had no
confidence that the ballot was cast correctly.

Moreover, racial discrimination in the polls is not limited to African Americans,
and is not limited to the South. On November 2, 1999, in the City of Hamtramck,
Michigan, the qualifications of more than 40 voters were challenged on grounds that they
were not citizens. They were challenged by members of a group known as Citizens for a
Better Hamtramck (CCBH), organized to keep elections pure. As described in the
Consent Order and Decree in United States v. City of Hamramck, Civil Action No. 00-
73541 (E.D. Mich, Aug 7, 2000),

6. ...Some voters were challenged before they signed their applications to
vote. Other voters were challenged afier they had signed their applications and
their names had been announced. The challenged voters had dark skin and
distinctly Arabic names, such as Mohamed, Ahmed, and Ali. The challengers did
not appear to possess or consult any papers or lists to determine whom to
challenge.

7. Once challenged, the city election inspectors required the challenged
voters to swear that they were American citizens before permitting them to vote.
Voters who were not challenged were not required to do so. The city election
inspectors did not evaluate the propriety of merit of the challenges. Some dark-
skinned voters produced their American passports to identify themselves to
election officials. Nevertheless, these persons were challenged by CCBH, and the
election inspectors required them to take a citizenship oath as a prerequisite to

$ Aler the Voling Rights Act enabled African Americans in the Deep South (o register to vole, it becams
common for civil rights workers and local African Amcrican residents Lo drive the new volers to the polls
and to give assistance to thosc who ncoded it. This was a natural outgrowth of the organizing required
during the civil rights movement to achieve voter registration for black people. It provided
transportation—many peoplc did not have cars—and gave confidence and protection to these nowly
enfranchised volers at the polling places from which they had so recently been excluded by white poll
workers and voters who did not want them there. This tradition of “hauling” voters 10 the polls and giving
assistance to voters who need it continues today, especially in many rural areas.
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voting. No white voters were challenged for citizenship. No white voters were
required to take a citizenship oath prior to voting.

atp. 4.

The consent decree also states that city officials were apprised of the incidents,
that they consulted with state election officials who were present in Hamtramck on
election day, but neither the state nor the city election officials prevented the baseless
challenges from continuing. It was claimed that other Arab-American citizens may have
heard about the incidents and decided not to go to the polls to vote that day.

Federal observers witnessed clear discrimination against language minority group
members at the polls.

Besides discriminatory treatment of citizens based on race, citizens who speak
English poorly, or not at all, have faced obstacles to voter registration and voting. In
1975 Congress took note of discrimination against people who have only a limited ability
to speak English. For them, printing or providing information only in English as
effective as a literacy test in keeping them from registering to vote or casting an effective
ballot. Such disenfranchisement was outlawed when the Voting Rights Act was amended
and expanded in 1975. The terms of Section 4 of the Act, containing the formula for
applying special coverage to counties, were changed to include among prohibited tests
and devices,

{T]he practice or requirement by which any State or political subdivision provided
any registration or voting notices, forms, instructions, assistance or other material
or information relating to the electoral process, including ballots, only in the
English language, where the Director of the Census determines that more than
five per centum of the citizens of voting age residing in such State or political
subdivision are members of a single language minority.

42 U.S.C. § 1973b(f)(3). Language minorities are defined in the Voting Rights Act as
American Indian, Asian American, Alaskan Natives, and people of Spanish heritage. 42
U.S.C. § 19731(c)(3). Political subdivisions as defined in the Act usually are counties.
42 US.C. §19731(c)(2).”

The 1975 amendments to the Act required that when the newly covered
junisdiction

...provides any registration or voting notices, forms, instructions, assistance, or
other materials or information relating to the electoral process, including ballots,
it shall provide them in the language of the applicable language minority group as
well as in the English language...

? The jurisdictions subject to the special provisions of the Voting Rights Act arc listed in the Appendix (o
28 U.S.C. Part 51.
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42 US.C. § 1973b(D)(4)*

Counties in Arizona, New Mexico and Utah were certified for federal examiners,
and federal observers were assigned to document the extent to which the English
language was used in areas where many of the voters spoke Native American languages
but understood English only marginally. Similarly, federal observers have been assigned
to polling places in Spanish language areas of Arizona, Texas, New Jersey and New York
City, and Chinese language areas of New York City, and San Francisco and Oakland,
California.” In all these areas minority language citizens were allowed to register to vote,
but the use of the English language instead of the voters’ first language prevented them
from understanding the voting instructions and the ballot. Polling place workers either
were not able to speak the language of the voters, or if they could, were not trained to
translate the documents and procedures into the language of the voters. By the 1990s
federal observers were assigned to monitor discrimination against language minority
group members in numbers equal to the federal observers assigned to monitor non-
language racial discrimination. '

The need for the language minority provisions of the Voting Right Act continues
to be demonstrated in areas of the country where English is not persons’ primary
language. Normally one would assume that polling place workers would be chosen from
the population where the polling place is located, and that they would speak another
language in addition to English with the same frequency as the voters. In many
instances, however, this did not happen. For example, in ethnically changing
neighborhoods in New York City, the choices of the political party apparatus resuited in
the repeated appointment of English-speaking poll workers where a large portion of the
new voters in a precinct were Spanish-speaking Puerto Ricans. In Passaic, New Jersey,
English-speaking poll workers were unable to find the names of Spanish-speaking voters

* A parallel requirement was added in Section 203 of the Voting Rights Act in 1975 for counties
determined by dilferent formula. 42 U.S.C. § 1973aa-1a. Section 203 of the Act does not include the
other special provisions of Scction 4, such as the preclearance, foderat examiner and federal obscrver
provisions. Lawsuits undcr Scction 203 must be brought before a three-judge court. As a result of

d since 1975, ¢ rage under Section 203 now applies to counties that have more than 5 percent
of voting age citizens who are members of 4 single language minority and are limited-English proficient;
have more than 10,000 voting age citizens who are bers of a single minority and are limited-
English proficicnt; or have a pan of an Indian reservation, and more than § porcent of the American Indian
or Alaska Nativc voting agc citizens arc members of a single language minority and arc limited-English
proficient; and the illiteracy rate of the language minority group citizens is higher than the national
illiteracy ratc. 42 U.S.C. § 1973aa-1(a)(2). Thc countics covered under the language minority provisions
of Scctions 4 and 203 arc listed in the Appendix to 28 U.S.C. Part 55,
? Counties in Arizona, New York and Texas were certified by the U.S. Attomey General. Counties in
Californmia, New Mexico and Utah were certified by federal district courts under Section 3(c) of the Act, 42
U.S.C. § 1973a(c). Section 3(c) provides for certification in a lawsuit brought “under any statule 10 enforce
the voting guaranices of (he fouricenth or fiflcenth amendment. .. (1) as part of any intcdocutory order...or
(2) as part of any final judgment if the coun finds that violations of the fourtcenth or fifteenth amendment
_i}‘zsu'fying equitable relief have occurred...”

From 1990 through 2000, there were 2,449 federal obscrvers assigned to clections in the states of the
Deep South, very fow of which involved discrimination against | gc minority group membcrs, and
there were 2,215 federal observers assigned to monitor elections in other areas of the country, most of
which involved discrimination against language minority group members. See Appendix B.
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in the polls books because the poll workers did not know that the voters” family name
traditionally was the second of three names they used. Some voters were denied the
ballot because they identified their street name according to common Spanish usage
rather than the formal English name."’ In Texas and Southern Arizona polling places
Hispanic voters were admonished not to use Spanish when talking in the polling places
and when giving assistance to voters who needed help when voting. Moreover, the
citizenship of Hispanic voters was questioned at the polls, with voters being required to
somehow provide on-the-spot evidence of their cmzenshlp before being given a ballot;
such evidence was not required of Anglo voters. 2

Evidence of other kinds of discriminatory behavior of polling place workers and
others toward Spanish language voters inside the polls is provided in the reports of the
Independent Elections Monitor appointed in September 2000 by the court in a consent
decree in United States v. Passaic City, New Jersey, and Passaic County, New Jersey,
Civil Action No. 99-2544 (NHP) (D.N.J., Sep. 5, 2000)(three-judge court).

AtP.S. 6, observers called to report that the challenger was making racist remarks
about Hispanics. At the Ukrainian school, challengers became very aggressive
and were yelling at voters, stating that they did not live in the country and should
not vote. Ironically, many of these challenged voters were off-duty Passaic City
police officers. Angel Casabona, Jr. was one such challenged police officer who
avoided confrontation and properly came to Passaic City Hall to have his voting
status clarified. Escorted by the City Clerk and investigators from the
prosecutor’s office, Mr. Casabona reentered the polling site and was permitted to
exercise his vote. The brazen challenger was reprimanded and board workers
were reminded that challengers should not be interacting with voters.

Walter F. Timpone, Office of the Election Monitor, Fifth Report, June 15, 2001, pgs. 3-4.

The most disturbing incident of the [June 26, 2001 municipal primary
election] occurred at the polling place at St. Mary’s School in Passaic. Someone
allegedly stole the flag from outside the polling place. The police were called.
An officer responded and caught the purported perpetrator. The Officer entered
the polling place and asked who had called the police. No one responded. The
officer barked comments in substance to the poll workers as follows, “Can’t you
read? What country do you come from?” When a municipal worker of Indian
origin came to see what the problem was, the officer then asked, “And what
country do you come from?” When a Latino federal observer tried to explain the

" Mail addressed to streets using the Spanish nickname was delivered because the postal personnel were
l'a.mﬂnr with the local Spanish language usages, as the poll workers were not.

'* Anglo candidalcs compiled lists of Hispanic votcrs’ names for their poll walchers (o challenge at the
polls on the ground that the voters were not citizens. United States citizenship is required by cvery state as
a qualification to register (o vote in state and federal elections. But in order to avoid discriminatory
treatment of voters at the polls and disrupting the pollmg places with election-day challeng who,
before an election, have evidence (hat a registered voter is not a U.S. citizen should be requued (0 present
that information to the volcr registrar, and (o desist from interposing challenges at the polls (o voters whosc
qualifications have been upheld by the register.
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dictates of the consent decree, the officer asked for credentials. When the
observer showed his credentials, the officer found them inadequate because they
tacked a picture and detained the observer. The Officer told the observer, “1 could
arrest you for this.” Upon being alerted to the controversy, T asked investigators
from the Passaic County Prosecutors Office and Deputy Chief of the Passaic
County Police Department to intercede. When a Sergeant from the Passaic Police
department responded at the scene and learned what had happened, he apologized
to the federal observer and told him he thought some sensitivity training might be
in order for the officer. Notably, this discriminatory behavior took place in a city
where the Latino population is at 62%. Intolerance in the city is still existent and
hiding under color of official right.

Walter F. Timpone, Officg of the Election Monitor, Sixth Report, July 27, 2001, pp. 6-7.

The use of English rather than Chinese in polling places in Chinese
neighborhoods of San Francisco and Oakland (Alameda County), California, and New
York City left voters confused about procedures, and ignorant of ballot propositions and
contested offices. As was noted in the Settlement Agreement and Order in United States
v. Alameda County, California, C95 1266 (N.D. Cal, Jan 22, 1996)(three-judge court),

According to the 1990 Census, the population of Alameda County
includes 68,184 Chinese Americans and 30,120 Chinese American citizens of
voting age. The 1990 Census reports that 11,394 persons, or 37.83 percent of the
Chinese citizen voting age population in Alameda County, and 1.3 percent of the
total citizen voting age population in Alameda County do not speak English well
enough to participate effectively in English language elections. Thus, over 11,000
Chinese American citizens in Alameda County cannot function effectively in the
electoral process except in the Chinese language.

atp. 4.

Problems were compounded in Native American areas of Arizona, New Mexico
and Utah. The problems faced by Native Americans in these areas are illustrated in
Cibola County, New Mexico, which contains the Ramah Chapter of the Navajo
Reservation and the Acoma and Laguna Pueblos. The Stipulation and Order in Unired
States v. Cibola County, New Mexico, No. Civ 93 1134 LH/LFG, (D.N.M,, Apr 21,
1994)three-judge court), states that,

5. According to the 1990 Census, 57.8 percent of the Navajo voting age
population and 18.1 percent of the Pueblo voting age population in Cibola County
do not speak English well enough to participate effectively in English language
elections. Thus, a significant proportion of the Native American population of
Cibola County, and a significant majority of Navajos, cannot function in the
electoral process except in the Navajo or Keresan languages.

01234¢



36

6. The Navajo and Keres populations of Cibola County live in
circumstances of significant isolation from the non-Native American population
of the county. Cibola County is unusually farge in physical terms, and covers a
geographic area roughly the size of the State of Connecticut. Over four-fifths of
the non-Native American population lives clustered within or near the adjacent
incorporated communities of Grants and Milan, close to the county courthouse.
The Acoma and Laguna population centers are between 25 and 50 miles away
from Grants, the county seat, while the Ramah Chapter House is approximately
50 miles from Grants. The isolation of the Native American population of Cibola
County burdens their access to the franchise.

8. Native American citizens living within Cibola County, suffer from a
history of discrimination touching their right to register, to vote, and otherwise to
participate in the political process. Until 1948, Native American citizens of New
Mexico were not permitted to vote in state and local elections. Trujillo. V.
Garley, C.A. No. 1350 (D.N.M,, August 11, 1948). Tn 1984, the court in Sanchez
v. King, C.A. No. 82-0067-M (D.N.M. 1984) held that the New Mexico state
legislative redistricting plan discriminated against Native Americans.

9. The level of political participation by Native American citizens of
Cibola County is depressed. Voter registration rates in the predominantly Native
American precincts have been less than half the rate in non-Native American
precincts, and Native Americans are affected disproportionately by voter purge
procedures. Although Native Americans comprise over 38 percent of the county
population, fewer than eight percent of all absentee ballots have been from the
predominantly Native American precincts. There is a need for election
information in the Navajo and Keresan languages, and a need for publicity
concerning all phases of the election process for voters in Ramah, Acoma and
Laguna. The rate of participation by Native Americans on such issues is less than
one third of the participation rate among non-Native Americans. There is a need
for polling places staffed with trained translators conveniently situated for the
Native American population.

at pages 5-7.

The remedy for this unlawful disparity is complicated by the facts that (1) the
Navajo and Pueblo languages are oral, not written, and (2) there are no equivalent terms
in the Navajo and Pueblo languages for many words and phrases in the election process.

Native American polling place workers in reservation precincts faced a more
difficult task than white poll workers in getting to the training session for poll workers
that were held many miles away in county seats where most white people lived. At the
training sessions Native American poll workers were given little or no instruction about
how to translate ballots and propositions, and many of their attempts to do so on election
day resulted in the most rudimentary references. For example, poll workers assisting
voters at the polls would refer to the office of secretary of state as someone who works in
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the state capitol, and bond levies for education were said simply to be increases in taxes.
Many times the Native American poll workers found it so difficuit to figure out how to
explain items on the ballot they just instructed the voters to skip the offices or
propositions. Moreover, Native American voters who had been purged from the voter
rolls because they failed to respond to written notices they either did not receive'” or did
not understand, were turned away from the polls with no explanation of why they were
not able to vote, and were given no opportunity to re-register there.'*

Pre-election investigation can pinpoint where federal observers should be assigned.

The task of assuring compliance by polling place workers with appropriate
polling place procedures requires (1) knowledge of what is happening in the polling
places, and (2) the authority to correct actions that are in violation of the prescribed
procedures. For over 35 years DOJ has been determining, before each election, what will
happen in specific polling places in particular counties in states far from Washington,
D.C. Based on this information DOJ determined at which polling places discriminatory
activity would take place, and the exact number of federal observers needed at each
particular polling place, from among the hundreds of counties in the 16 states that are
fully or partially covered under Section 4 of the Voting Rights Act, '* and the 10
additional jurisdictions in other states that have been and remain certified by courts under
Section 3 of the Act.'

This DOJ effort, known as a pre-election survey, is conducted by the Voting
Section of DOY’s Civil Rights Division. Pre-election surveys began right after the Voting
Rights Act was enacted, as a tool for determining where and how many federal observers
would need to be assigned under Section 8 of the Voting Rights Act. Through the years

'3 Residences on the Navajo reservation often are miles apart, with no paved roads, and many homes have
no telephones. It is not unusu:il for reservation residents to pick up their mail periodically st a store or
other place [ar [rom their homes.

' Voters were confused because they voted in tribal clections without problem, and werc not told, for
cxample. that under statc law they had been purged from the county voter rolls becausc they did not vote
with some particular frequency and in particular elections, such as every two or four years in general
elections. To add to the confusion, in many areas the tribal elections and the state elections were held on
different dates bul at the same locations. Prior to the National Voler Registration Act, 42 U.S.C. § 1973gg
cl soq., voler registration in many countics in Indian country was conducied in the county scat. far from
rescrvation housing, until, in some instances, litigation required that deputy regis be madc available at
reservation sites, and that voter purge procedures be modified to allow fair notice to Native American
volers. United States v. Stale of Arizona, CTV 88-1989 PEX EHC (D. Ariz.. May 22, 1989). pgs. 6-11: First
Amended Consent Decrec. Jan. 3, 1994, pgs. 5-10.

'* Alabama, Alaska, Arizona, Georgia, Louisiana, Mississippi, South Carolina and Texas are fully covered
under the Voting Rights Act’s special provisions by the formula in Section 4 of the Act, 42 U.S.C. § 1973b.
Oue or more counties are specially covered under Section 4 in Califomia, Florida, Michigan, New
Hampshire, New York, North Carolina, South Dakota and Virginia. All jurisdictions covered under
Scction 4 of the Act arc listed in the Appendix to 28 CFR Part 55,

'% Certification under Section 3(a) of the Voting Rights Act, 42 U.S.C. § 1973b(a), is for a particular term
as defined by the count. Certification by the U.S. Attorney General under Scction 6 of the Voting Rights
Act, 42 U.S.C. § 19731, is for an unlimited time, Jurisdictions certificd under Scction 6 can seck to have
their certification terminated under Scction 13 of the Voting Rights Acl. 42 U.S.C. § 1973k. Appendix D is
a list of the jurisdictions that have been certified for examiners by court order under Section 3(a) of the Act.
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the pre-election surveys have remained relatively unchanged for determining where
racially discriminatory actions (as contrasted with language-based difficulties) would
occur in the polling places of the Deep South. This process is instructive on a broad level
because it can be used, with variations, by states throughout the country to determine,
prior to election day, where problems will occur on election day in polting places across
the state.

The DOJ focus during the pre-election surveys is to find circumstances that are
likely to lead to actions that will disadvantage voters in the polls on etection day. To
allow black voters to vote without interference in the South, the Voting Section focuses
on counties where black candidates are facing white candidates. Those are the
circumstances where experience has shown that polling place workers are more apt to
take actions that deprive African American of their right to vote. Moreover, the
inclination of polling place workers to take discriminatory action against African
American voters is more likely when the black candidates have a real chance of beating
white opponents. (For concerns about other kinds of problems at the polls, the pre-
election survey would focus on the facts and antipathies relating to those problems.)

The surveys consist of two rounds of telephone calls and a field investigation.
The first round of phone calls begins about six weeks before the election, which is a time
when candidate qualifying has been completed and campaigning has been in progress.
The Voting Section contacts the election director in each county where the minority
population is about 20% or more, since a relatively small but concentrated portion of a
county’s population can be a significant proportion of a single election district in a
county. The Voting Section determines a number of facts from each county election
official they contact, including the name and race of the candidates, the office each is
contesting, which candidates are incumbents, the county’s procedures for appointing
polling place workers, and the county’s procedures for responding to problems that arise
on election day. The second round of telephone calls is made to at least two African
American people in each county who are familiar with the way elections have been
conducted in the county during recent elections, who know who the candidates are and
how the candidates have been conducting their campaigns, and who are knowledgeable
about relationships between the races in the county and whether there have been any
recent racial incidents in the county.

Voting Section attorneys then travel to the counties where the facts from the two
rounds of telephone calls indicate that the assignment of federal observers is needed
because poll workers will make it difficult for black voters to cast their ballots for the
candidates of their choice. The attorneys interview the county election officials, the
county sheriff (or chief of police, if a city election is in issue), African American county
residents, including people associated with community and civil rights organizations, and
candidates. The attorneys relay their information and their recommendation as to
whether federal observers should be assigned for the election, and, if so, number and
placement of federal observers that will be needed on election day, to a Voting Section
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supervisor who coordinates the survey. '’ The polling places that are selected for the
assignment of observers are (1) those at which the facts show that African American
voters are likely to be victimized on election day, where (2) the county has no effective
way to either know what is happening in the polls, or for responding to problems that
occur at the polls, or both.

During the pre-election surveys the Voting Section supervising attorney talks
frequently with the Voting Rights Coordinator at the Office of Personnel Management
(OPM) who recruits and supervises the people who serve as observers.'® Thus, OPM is
aware of the identity of the counties that are the subject of field investigations, and of the
recommendations of the attorneys for the assignment, numbers and poll location of
federal observers. Because of the ongoing coordination between the Voting Section and
OPM, the federal observers are chosen and are ready to depart for their assigned location
the moment a final decision is made by the Assistant Attorney General for Civil Rights as
to the numbers and placement of the observers.'”

Information from federal observers is obtained quickly and effectively on election
day.

The pre-election process not only gives DOJ information it needs to determine
where and how many federal observers will be needed on election day, it puts DOJ
lawyers in contact with county election officials before the election, and the DOJ lawyers
inform the county officials of the problems that DOJ has found out may occur in the
county’s polls on election day. This contact continues during the election, as the DOJ
lawyers provide the county election officials with information the lawyers get from the
observers,

' The Voting Section is headed by a chief and four deputy chiefs. There also are special counsels who are
senior attorneys assigned to perform patticular duties. The pre-election work for a particular jurisdiction is
overseen by a depuly chief if the jurisdiction is a defendant in recent litipation. Otherwise, the pre-election
supervision is handled by the special litigation counscl for clections.

' Federal obscrvers arc assignod and supervised by the Office of Personnel Management, See 42 U.S.C. §
1973f. OPM¢ lized the observer program in the OPM office in Atlanta, Georgia, over the past several
years. Beginning in 2002 the program will be centralized in the OPM office in Denver, Colorado.

There is no standing group of people who are federal observers. Rather, the people chosen Lo serve as
federal observers at a particular election are volunteers, usually from amony the OPM nationwide staff
except when special abilities are required, such as Native American language ability. General training
sessions are held for observers and observer supervisors at selected sites during the year. Ofen people will
voluntcer (o serve as obscrvers in cloction alter clection. but they are not alway's available because of the
demands of their regular work assigr ang prior obligations. Becausc of the nced to recruit obscrvers
for each election, and the logistical requirements of transportation (airplane tickets, rental car) and lodging,
the OPM coordinator and the Voting Section supervising attorney are in contact throughout the year to
discuss observer needs in upcoming elections.
' I a county for which federal obscrvers is rocommended has not been certified yet for foderal cxamincss,
a scparate recommendation for certification of the county is made to the U S, Attorney General, and a
certification form is prepared for the U.S. Attorney General’s sig Also, because certifications are
effective upon publication in the Federal Register, 42 U.S.C. § l‘)73b(b) arrangements are made for

blication as soon as possible after the U.S. Attorney General signs the certification. Similar
armngcmcnls arc madc by OPM which must publish in the Federal Register a location for an cxamincr’s
office. 42 U.S.C. § 1973e(a).
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The observers are briefed by DOJ attorneys and the observer captain on the day
before the election. The observers get to their assigned polling place one-half hour
before the poll opens, and usually will remain until the last person leaves the poll. They
have pre-printed forms on which to record the activity in the polls. Observers usually
also attend the ballot count and record the number of votes received by each candidate.

During election day an observer supervisor makes repeated visits to the polling
places where federal observers are stationed, and remains in constant telephone contact
with the DOJ attorney who is in the county. This gives the DOJ attorney in the county a
constant flow of information throughout the day about activities that transpire inside the
polls ° When the federal observers inform the DOJ attorney of actions of polling place
officials that the attorney concludes are interfering with the voting rights of African
Americans, the DOJ attomney gives the facts to the local official in charge of the election,
which altows him or her to stop the discriminatory activity. Local officials also can use
this information after the election to take steps to prevent the incidents from happening
again.

Similar steps are taken on election day when federal observers are used to
determine compliance with the language minority provisions of the Voting Rights Act,
but normally the pre-election preparation is different. The inability or lack of desire of
poll workers to provide information to non-English speaking voters usually does not
depend on the identity of the candidates or the issues involved in a particular election.
Thus, the information obtained in one election will allow a determination of whether
federal observers will be needed in the next election ™!

The reports of these federal observers have their primary emphasis on the
language aspects of poiling place procedures and the actions of polling place workers.
(The federal observers assigned to a particular polling place speak the minority language
that is used by the voters at that polling place.) It usually is not important that the
observers arrive at the opening of the polls, nor that they stay all day, since the goal is to
have the observers attend the polls for a sufficient length of time to witness a number of
minority language voters go through the voting process. This will give the observers
sufficient facts to allow the DOJ attorneys to analyze the county’s compliance with the
law.

We should emphasize that the federal observers do not interfere with the election
process. Their limited function, to pass along information to their OPM supervisors and

* in addition, the DO) attorney in each county calls the supervising attorney often during the day: when the
polls open, and every hour afier that until it is clear that correct procedures are being followed al the polls
in that county. unless continuing probiems and (heir resolution make it necessary 10 continue froquent
contact. This coordination between the supervising attorncy and the attorncy in the ficld begins on the day
before the election, and does not end until the attorney leaves the county to return to Washington, D.C., on
the day after the clection or later.

* Initial facts indicating possiblc violations of the Voting Rights Act most often come to DOJ through
complaints by tclcphonc, by mail, or in conversation with DOJ attomeys, paralcgals and analysts in (he
performance of their routine duties.
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the DOJ attorneys, is in accord with the dictates of Section 8 of the Voting Rights Act, 42
U.S.C. § 1973f. The observers must not give instructions to poll workers, must not give
help to voters, and must not share their observations, judgments or opinions with
individuals in the polls. They are eyes and ears. They are paid witnesses.??

The federal observers’ reports allow Justice Department attorneys to require
counties to comply with their states’ rules.

In its enforcement of all federal civil rights laws the Department of Justice (DOJ)
attempts to obtain voluntary compliance from prospective defendants. This has been
especially true of the enforcement of the Voting Rights Act where the prospective
defendants are officials of state and local governments.

From the beginning of DOJ’s enforcement of the Voting Rights Act DOJ lawyers
personally conducted investigations in each county before examiners or observers were
assigned, regularly checked on the progress of examiners while voter registration was
conducted, and on election day a DOJ attorney was and continues to be present in each
county to which federal observers are assigned to obtain information from the observers
during election day, and debrief the observers immediately after the election. During
their presence in the counties the DOJ lawyers have continuing contact with county
officials, and give them the information the lawyers gain as part of their pre-election
investigation in the county, and from the federal ohservers. Those local officials, faced
with the immediate and continuing presence of DOJ lawyers, usually instruct the head
worker at the polling place to follow the appropriate procedures.

The federal observers inside the polling place witness the cessation of the
discriminatory action, or if the discriminatory action continues, the DOJ lawyer again
brings the information from the observers to the attention of the county election official
to get further corrective action. Thus, federal observers function both to gather evidence
of discriminatory activities in the polling place for future legal action, and for the
elimination of discriminatory actions on the spot. At times, the mere presence of federal
observers at the polls serves to inhibit the tendency of many polling place workers to take
discriminatory action against African American voters.

Court-ordered remedies require counties to do their job in the South.
Some compulsive action is needed when county election administrators do not

address outstanding problems in the polls, and do not follow proper election day
procedures. A primary reason for the mistreatment of African American voters was and

211 is of ulmost importance that obscrvers stick to their rolc at the polls, becausc they are able (o be in the
polling places only by the authority of Scction 8 of the Voting Rights Act. 42 U.S.C. § 1973f. Statcs have
laws about who can enter the polls. Usually those individuals inctude poll workers, voters, voters’
assistors, peace officers when called, and candidates’ or political parties' poll watchers. Others will be
inside the polls in violation of law unless specifically authorized to be there by the appropriate local
clection official. Morcover, under Scction 8 of the Voting Righis Act the federal obscrvers arc able (o be in
the polls only to perform the tasks noted above.
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continues to be the failure of local election officials to appoint African Americans as
polling place workers. The evidence of mistreatment that this discriminatory policy had
on African American voters has provided a firm basis for court orders that required the
defendants to take specific steps to recruit and hire African Americans to work in the
polls. One good example of this result is the consent decree in United States v. Conecuh
County, Alabama, supra, which required the defendant political party executive
committees (responsible for nominating people to serve as poll workers) to “engage in
affirmative recruitment efforts aimed at ensuring that the pool of persons from which
nominations are made fully reflects the availability of all qualified persons in Conecuh
County who are interested in serving as election officials, without regard to their race or
color.” at pp. 3-4.

Those recruitment efforts were required to include encouraging candidates to
“seek out and propose for nomination black citizens,” and “sending notices to local
organizations comprised predominantly of black citizens. ..to advise them that the party
intends to nominate persons to serve as election officials and encourage them to have
interested persons notify the chairperson of the respective political party executive
committee of their willingness to serve as election officials,” at p. 4.

A 1993 consent order in United States v. Johnson County, Georgia, CV393-45
(S.D. Ga, Sept 14, 1993) stated that,

1. According to the 1990 Census, the total population in Johnson County
is 34 percent black and the total voting age population is 29.2 percent black.

* * * * *

7. Of the one hundred thirty one individuals who were employed by
Johnson County to serve as polt officials between 1988 and August 1992,
eighteen (14%) were black. There were no black poll workers during this period
at seven of the twelve polling places.

8. Only eight (12%) of the Sixty-six poll officials employed by Johnson
County for the July 21, 1992 primary election were black. There were no black
poll workers at eight of the twelve polling places.

9. Of the one hundred and six poll officials employed by Johason County
for the November 3, 1992 general election, only sixteen (15%) were black. There
were 10 black poll workers at six of the twelve polling places.

10. No black person has ever served as a managing poll officer or

an assistant managing poll officer at any of the county’s
polling places.

At pages 2-3.

Included in the Johnson County consent decree among the steps the defendant
county commission and supervisor of election must take to have African Americans fairly
represented among the polling place workers are, “sending written notices to local
organizations comprised predominantly of black citizens ...to advise them that the county
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intends to appoint black persons to serve as poll workers and poll managers;” and
“contacting black candidates and members of the political parties...to ascertain the
names, addresses and telephone numbers of black citizens who are qualified and
available to serve as poll officers.” T1d. at 6. In addition, the defendants must publicize in
local newspapers, on radio, on television and on posters their policy of conducting
elections free of racial discrimination. They also must train the poll workers on how to
perform their duties in a racially nondiscriminatory manner, and, with specificity, on how
to deal with voters who need assistance.

Even with the specific steps set out in the 15 page Johnson County consent
decree, the reports of federal observers showed that African American citizens of the
Johnson County were continuing to be excluded from among the ranks of those appointed
to work at the polls because the supervisor of elections did not adhere to the terms of the
decree. After further discussions between the county and DQYJ, in lieu of DOJ pursuing
contempt of court proceedings the county appointed a biracial committee formed of
county residents to perform the preliminary poll worker recruitment and nomination
functions previously performed by the election supervisor, leaving her with her statutory
duty of formally appointing the poll workers. (This change in practice was reviewed and
precleared under Section S of the Voting Rights Act, 42 U.S.C. 1973c.) As aresult,
African Americans were fairly appointed among those who worked at the polls, and
discrimination against African American voters at the polls abated in Johnson County,
Georgia.

Both the Conecuh County and Johnson ("ounty cases show how information
gathered by observers can serve as the evidentiary basis for litigation, how particular
individuals at the county level can persist in discriminatory procedures in spite of state
law and federal litigation, and how the identity and training of the people working inside
the polling places is of primary importance in eliminating injustice from the polls. It
should be remembered that in both instances the DOJ lawyers first shared their
information with state and local election officials in an attempt to allow those officials to
eliminate the discriminatory treatment of voters. These efforts provided the election
officials with something they could obtain by themselves, but did not: information about
what went wrong in their polls. The need for the resulting litigation demonstrated that
those officials were not willing to stop the discriminatory conduct.

Court-ordered remedies require counties to do their jobs for language minorities.

Even after the Voting Rights Act was amended in 1975 to require that areas
designated under a formula must provide information and ballots in languages other than
English, inadequate training of polling place workers continued to disadvantage minority
language voters. The reports of federal observers gave the attorneys from the Department
of Justice the information they needed to prove to county officials that violations of the
Voting Rights Act had occurred, and to obtain consent decrees that set out specific steps
that the counties would take to effectively provide and translate election information to
Native American citizens.
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Most of the consent decrees to cure discriminatory actions in Indian country under
the language minority provisions of Section 203 of the Voting Rights Act, 42U.S.C. §
1973aa-1a, were lengthy and set out in detail the procedures that election officials had to
follow for voter education, voter registration, translation and balloting.® Tt is significant
that the great majority of the provisions in the consent decrees focused on the counties’
administrative responsibilities, including hiring additional county personnel, to try to give
Native American voters equivalent access to information about an election and voting
procedures as white people got as a matter of course, since all information was provided
in English and in areas near the county seats.

Thus, the Stipulation and Order in Unifed States v. Cibola County, New Mexico,
No. Civ 93 1134 LH/LFG, (D.N.M., Apr. 21, 1994)three-judge court), is 44 pages long,
33 pages of which is a Native American Election Information Program. This program
provides that, “Cibola County shall employ at least three Native American Voting Rights
Coordinators who will coordinate the Native American Election Information Program in
Cibola County...” These coordinators have to be bilingual in either Navajo or Keres and
English, they are to be hired only after the county consults with the tribes, they are to be
trained in all aspects of the election process, they are to attend and make presentations at
chapter and tribal council meetings, and perform numerous, specifically described
functions that would provide election information to the Native American citizens of
Cibola County.

It was and remains difficult, however, to compel obdurate county clerks and other
county election administrators to perform the myriad election-connected functions in a
way that meets the requirements of the court orders.2* These cases argue persuasively
for continuing the practice of seeking lengthy, detailed court orders that can be enforced
through contempt proceedings.

 For cxample, the Conscnt Agreement is 36 pages long in United States v. Socorro County, New Mexico,
Civil Action No. 93-1244-JP (D.N.M. Apr. 13, 1994) (three-judge court); in United States v. State of
New Mexico and Sandoval County, New Mexico, Civil Action 88-1457-SC (D.N.M. Mar. 28, 1990) (three-
judge court), is 12 pages long, and the accompanying Native American Election Information Program filed
on April 30, 1990, is 24 pages long; the First Amended Settlement and Order in United States v. San Juan
County, Utah, Civil Action No. C-83-1287 (D. Utah, Aug. 24, 1990) (three-judge court), is 21 pages;
the First Amended Consent Decree and Order in {nited States v. McKinley Countv, New Mexico, Civil
Action No. 86-0028-M (D.N.M., Jul. 20, 1990) (three-judge court), is 23 pages: and the Consent
Decree in United States v. State of Arizona, CIV 88-1989 PHX EHC (D. Ariz, May 22, 198Y), affecting
Apache and Navajo Counties, is 24 pages, while the First Amended Consent Decree in that case (Jan. 3,
1994) is 28 pages long.

24 A letter of understanding was developed between DOJ and San Juan County, New Mexico, which
required the county to adopt a manual of procedures to comply with the language minority requi of
the Voting Rights Act. The manual would become (inal after review and concurrence by DOJ. Changes in
the procedurcs would become effective upon the concurrence of DOJ. Letters of understanding have not
been widely used by DOJ in its Voting Rights Act enforcement. The letters have the advantage of getting a
[ast remedy and avoiding the uncertaintics of Litigation. The main disadvantage of using a leter of
understanding is the inability to seck contempt of court sanctions if the county docs not follow the steps in
the letter or the county’s manual of procedures. If the actions that the county fails 1o take are significant, a
legal action would need to be filed at that time, prolonging the time for obtaining a remedy.
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An alternative approach was taken in a consent decree between DOJ and |
Bemalillo County, New Mexico, where the court order was accompanied by a manual of
procedures to comply with the language minority requirements of the Voting Rights Act.
United States v. Bernalillo County, New Mexico, CV-98-156 BB/LCS (D.N.M. Apr 27,
1998). The consent decree required that the county hire a native language coordinator
who is bilingual in Navajo and English, and specifically noted that, “The primary
responsibility of the [native language coordinator], a full-time employee of Bemalillo
County, shall be to carry out the county’s Navajo language election procedures, publicity
and assistance, including assisting the county to carry out the procedures in the
manual...” at p. 4. The consent decree also required the county to establish a travel,
supply, and telephone call budget for the native language coordinator, and subjected the
county to the preclearance provision in Section 3(c) of the Voting Rights Act, 42 U.S.C.
§ 1973a(c), which allows the county to make changes in the manual and for DOJ to
review those changes to determine that they are nondiscriminatory before they can be
implemented. This approach has the benefit of allowing the county to tailor its
administrative procedures to its particular personnel and office situation, and of allowing
practical changes to be made in the administrative procedures when necessary without
having to request the three-judge court for an amendment to the court order.

Conclusion.

The federal observer provision of the Voting Rights Act continues to be
extraordinarily effective in allowing the United States Department of Justice to enforce
the Voting Rights Act. That provision should be extended.

The federal examiner provisions of the Voting Rights Act have accomplished
their goal of allowing African American voter access to the voter rolls in areas where
official resistance kept them from becoming registered voters. Those provisions have
done their job and should be eliminated, especially insofar as they are prerequisites for
the assignment of federal observers.

The federal observer provision of the Voting Rights Act performs an effective law
enforcement function as it is written and applied. That provision should not be altered.
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APPENDIX A
NUMBER OF PERSONS LISTED BY FEDERAL EXAMINERS

UNDER SECTION 7 OF THE VOTING RIGHTS ACT, 42 U.S.C. 1973¢
1965 - 2000%*

Total Non-white ~ White
People People People
State Listed Listed Listed
Alabama® 66,539 61,239 5,300
Georgia®’ 3,557 3,541 16
Louisiana®® 26,978 25,136 1,842
Mississippi® 70,448 67,685 2,763
South Carolina® 4,654 4638 16
Total 172,176 162,239 9,937
* This information is d from the Semi 1 Report of Cumulative Totals on Voting Rights

Examining as of December 31, 2000, Prepared by the Office of Workforee Information, Office of Merit
Systems Qversight and Effcctivencss, U.S. Office of Personncl Management, Washington, D.C. 20415,
= People were listed in Autauga, Dallas, Elmore, Greene, Hale, Jefferson, Lowndes, Marengo,
Montgomery, Perty, Sumter and Wilcox Counties.

* People were listed in Bulis, Lee, Screven and Terrell Counties.

 People were lisicd in Bossicr, Caddo, DeSoto. East Carroll, East Feliciana, Madison. Ouachita,
Plaquemines and West Feliciana Parishes.

# People were listed in Amite, Benton, Bolivar, Carroll, Claiborne, Clay, Coahoma, DeSoto, Forrest,
Franklin, Grenada, Hinds, Holimes, Humphreys, Issaquena, Jasper, JefTerson. Jeflerson Davis, Joncs,
LcFlore. Madison, Marshall, Neshoba, Newton, Noxubee, Oktibbeha, Pearl River, Quitman, Rankin,
Sharkcy, Simpson, Sunflower, Tallahaichic, Walthall, Warren, Wilkenson. and Winston Countics.

* People were listed in Clarendon and Dorchester Counties.
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APPENDIX B
ASSIGNMENT OF FEDERAL OBSERVERS
UNDER SECTION 8 OF THE VOTING RIGHTS ACT, 42 US.C. 1973f
BY YEAR AND STATE, 1966 - 2000*!

19€2T0

Year AL GA [LA MS NC| SC |AZ |{CA|IL | MI{NJ |[NM|NV|NY |TX [UT | Wi} TOTAL
1966 823 22 397 470 158 1,870
1967 215 1,108 1,323
1968 252 138 125 507 152 1,174
1969 44 . 20 325 389
1970 403 6 16 126 19 570
1971 54 960 1,014
1972 140 44 60 146 105 495
1973 0
1974 234 64 56 100 454
1975 11 116 1,252 1,379
1976 181 67 33 132 193 606
1977 89 89
1978 598 4 31 67 146 3 90 6 945
1979 130 1,212 140 1,482
1980 272 156 12 274 19 733
1981 72 72
1982 973 58 23 37 1,091
1983 187 3 1,288 1,478
1984 260 137 439 | 70 158 10 1,074
1985 19 152 7 107 285
» This information is extracted from the summary of federa observer activity by calendar year, United States Department of Justice, Civil Rights

Division, Voting Section. Southem states are listed first in this chart because federal observers were assigned only to Southern states for the first years shown.
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Year AL LA NC| SC |AZ |CA MI | NJ NY | TX [UT

1986 149 40 424
1987 51 15 568
1988 127 39 45 {150 31] 23 693
1989 13 132 180
1990 61 36 67 | 145 25 478
1991 40 3 19 457
1992 S3 181 17 5|13 530
1993 11 20 | 25 230 530
1994 9s 11 45 109 55 18 533
1995 19 152
1996 39 72 {108 | 39 36| 24117 621
1997 5 7 28 219
1998 29 109 | 20 12 19 324
1999 56 50 459
2000 44 8 105 | 23 68 | 128 23 16| 18 640
TOTAL | 5,044 1,354 190 | 2,046 | 975 | 375 68 | 178 659|403 | 134 23,331
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APPENDIX C

EXCERPTS FROM PLAINTIFF’S RESPONSE TO INERROGATORIES AND
REQUEST FOR PRODUCTION OF DOCUMENTS, United States v. Conecuh County,
Alabama, Civil Action No. 83-1201-H (S.D. Ala,, Jun 12, 1984).

P.7

A white voter waiting in line to vote stated to white poll official John P. Bewley
that she was unable to obtain a yellow sample ballot distributed by the Alabama
Democratic Conference. The black voter standing next in line had such a ballot.
Mr. Bewley stated, “You ain’t [sic] of the right color.” During the same day, Mr.
Bewley stated to federal observer Riddle, “See, the niggers bring in these yellow
marked ballots. The nigger preachers run the niggers down here, you know.
They tell them how to vote. 1don’t think that’s right.”

Poll officials instructed white registered voters to confirm their registration status
in the office of the Probate Judge. Black voters whose names were not on the list
were in each instance simply told that they could not vote, and were given no
instruction by poll officials. White voter Salter’s name did not appear on the list,
and Ms. Salter acknowledged that she resided in a rural precinct and not in box
11-1. Ms. Salter nevertheless was allowed to vote an unchallenged ballot directly
on the machine.

Pp. 8-9.

Ms. Lewis, who required assistance because of a vision problem, signed the poll
list and stated that she wished for her companion (unidentified) to provide
assistance in voting for her. White poll official Windham stated, “Can’t nobody
go in there with you.” After a pause, Mr. Windham stated to Ms. Lewis, “you can
fill out an affidavit and then she can go in with you. Can’t you [read]?” Mr.
Windham’s tone and manner were sufficiently abrasive that Ms. Lewis left the
voting place. Some moments later she was observed to remark to a companion,
who was trying to persuade her to make another attempt to vote, “I've done had
trouble with them twice before and I'm not begging them any more. I'm not
scared but I'm not begging anybody.” Ms. Lewis returned accompanied by Mr.
Richard Rabb, at that time the Chair of the Conecuh county Branch of the
Alabama Democratic Conference. Ms. Lewis was allowed to vote, and the poll
officials provided necessary assistance with the affidavit. Ms. Lewis remind very
upset and remarked, “Why couldn’t they have let me vote to begin with?”

Pp. 16-17.

Black voters at box 9-1 (Old Town) were told throughout the day of the October
12, 1982 special run-off election, that no more than two voters were allowed in
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the polling place at one time. This restriction was imposed on 30-35 occasions. In no
instance were white voters required to conform to this procedure, and the poll officials
allowed a many as five white voters in the polling place at a time.

Ms. Stacey enforced the limitation on the amount of time a voter could spend in the booth
in a random and discriminatory fashion. She enforced the limitation against black voters
more frequently than against white voters. During the last hour of voting the requirement
was applied exclusively against black persons. On at least two occasions she told black
voters that their time had elapsed when, in fact, it had not.

During the course of the day, poll officials addressed all black voters by their first names.
Older white voters were addressed by the courtesy titles of Mr. and Ms,

White poll official James Ellis initiated new procedures for assistance of biack voters.
Without notice to any person, Mr. Ellis required assistors accompanying voters into the
polling place to remain 30 feet outside the polls until Mr. Ellis had finished interviewing
the voter and summoned the assistor.

Pp. 36-37.

P.40

Poll officials who assisted black voters did not read the ballot to the voters or otherwise
advice the voters of the contests and the candidates. They simply asked the voters, “Who
do you want to vote for?

* * * * *

Poll official Lois Stacey marked the ballot for a voter she was assisting in contests in
which the voter did not express a preference,

* * * - *
Poll officials frequently served as assistors without asking voters receiving assistance

who they wanted to assist them. On a number of occasions, poll officials serving as
assistors did not read the complete ballot to the voters.
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JURISTICTIONS CERTIFIED FOR FEDERAL EXAMINERS

UNDER SECTION 3(A) OF THE VOTING RIGHTS ACT AS OF 2000%

State

Hlinois
Louisiana
Michigan
New Jersey

New Mexico

Utah

Jurisdiction Term of certification
Town of Cicero October 23, 2000 order, effective until December
31, 2005

St. Landry Parish December 5, 1979 order, effective until further
order of the court

City of Hamtramck  August 7, 2000 order, effective until December 31,
2003

Passaic County June 2, 1999 order, effective until December 31,
2003

Bemalillo County  April 27, 1998 order, effective until June 30, 2003

Cibola County April 21, 1994 order, effective until April 21, 2004
(originally certified by December 17, 1984 order)

Sandoval County September 9, 1994 order, effective until at least September
9, 2004 (originally centified by December 17, 1984 order)

Socorro County April 11, 1994 order, effective until April 11, 2004
San Juan County December 31, 1998 order, effective until December

31, 2002 (originally certified by January 11, 1984
order)

*? Information obtained from Jurisdictions Currently Eligible for Federal Observers as a Result of Orders Under
Section 3(aj of the Voring Rights Act, United States Department of Justice, Civil Rights Division, Voting Section,
October 22, 2001,
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Mg CHABOT. Okay. Thank you. The gentleman’s time has ex-
pired.

The panel up here is bound by the same rule as the witness
panel is, and it’s a 5 minute rule, so we will each have 5 minutes
to ask questions at this time, and the Chair recognizes himself for
that purpose.

And the question I'm going to ask—1I’ll just go down the line and
let each of you deal with it.

And some of you have already touched on this in your testi-
monies obviously, but much of what we’re doing is setting a record
here, and so some repeating I think is probably good. It’s been sug-
gested in some of the written testimonies that the Federal Exam-
iner Program may no longer be necessary.

Mr. Weinberg’s written testimony further suggested that Con-
gress should amend section 8 to make certification for the deploy-
ment of Federal observers independent of Federal examiners.
Would each of you comment on the Federal Examiner and Observer
Program and why the assistance of Federal observers is still nec-
essary or not.

Ms. Randa?

Ms. RANDA. Thank you, Mr. Chairman. We play—we at OPM
play a very limited support role to the Department of Justice in
this program, and I have testified to the fact that the role of Exam-
iner has evolved over the years and changed. But beyond that, I
would think we would defer to the Department of Justice to make
?1?}’ decisions about exactly what changes should be made in the

ture.

Mr. CHABOT. Okay. Thank you. Ms. Pew?

Ms. PEW. I can speak to the Federal Observer Program and be-
lieve that it is well worth the time spent. It is my—those are my
eyes and ears inside the polling places. I have very limited exam-
iner contact. But I can speak to the Federal Observer Program;
that it has been absolutely phenomenal. It’s been a great boon in
our county.

Mr. CHABOT. Thank you. Mr. Weinberg?

Mr. WEINBERG. Thank you. I mean I think Ms. Pew’s response
is somewhat indicative. She’s been intimately involved as a county
election official with the results of the work of the Federal observ-
ers, and has no knowledge of what the Federal examiners do.

And I think that’s not her fault. It’s because the Federal exam-
iners just don’t do much anymore. I think OPM, if we were being
candid in the back room, would say they have to maintain all these
lists of federally registered voters. They have to keep them current,
keep the addresses up. Mostly now, they're removing people’s
names from those lists of federally registered voters, because
they're dying.

Yet, the counties can’t take those voters off their voting rolls
without an okay from the Office of Personnel Management. I mean
I think to some extent it is now getting—what were protections are
novx:i ggtting in the way of several functions, and I think they’re not
needed.

As far as the certification, and you know I think observers are
important. As far as how to get them into a county the first time,
I do think a certification procedure is important. I think it assures
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everyone that there is a need for this law enforcement function to
go on.

But as it stands now, the Attorney General has to personally
sign the certifications. I think that’s unnecessary. I think that func-
tion could be delegated to the Assistant Attorney General, much
the same way as the Assistant Attorney General has authority del-
egated to object to voting changes under section 5 of the act, and
I think that it could go on as a provision on its own.

I think it should.

Mr. CHABOT. Thank you. And my second question, Mr. Weinberg
and Ms. Randa, if you want to comment on it, you could as well.

How does the Department of Justice determine whether Federal
observers are necessary?

Mr. WEINBERG. There’s sort of two tracks on that. And, you
know, I must qualify everything I say by saying I haven’t been at
the Justice Department for almost 6 years. I don’t know what’s
changed and what’s not. I doubt that it has changed very much.

One track is where there’s an investigation before the election
that starts 6 weeks before an election, and is described in some de-
tail in my extended remarks. It’s an investigation. It starts out
with telephone calls to local officials, to minorities who are knowl-
edgeable in the area about election matters and devolves down to
field investigation by attorneys who relay information up to a cen-
tral person in the Voting Section of the Civil Rights Division, who
then combines the information; is talking with OPM; puts together
a memorandum setting out the facts for each site, and recom-
mending how many observers are needed.

So it’s a very intensive, a very detailed law enforcement inves-
tigation. That's how it usually works in Southern areas. Where the
concern is with language minority provisions of the Voting Rights
Act, it’s a little bit different. There still is an investigation, but be-
cause the problems involved with violations of the Language Mi-
nority provisions of the Voting Rights Act usually are systemic and
do not depend on any particular election contest in a city, county,
or school district——

Mr. CHABOT. Do you do that before each election?

Mr. WEINBERG. Yes.

Mr. CHABOT. Okay. Thank you.

Mr. WEINBERG. In the specially covered areas.

Mr. CuaBor. Okay.

Mr. WEINBERG. Yes.

Mr. CHABOT. Thank you. You can continue.

Mr. WEINBERG. Because of the language violations of the Lan-
guage Minority provisions usually are more systemic, an initial in-
vestigation is what’s needed. Usually, these days, there’s litigation
that results and a court certifies the county. So you have every-
thing you would have leading up to litigation, which is a lot of
work and a very intensive effort.

After that, the first election, however, the observers could be as-
signed again and again without repeated investigations. It’s the in-
formation really one gets out of the polling places for the language
minority coverage that would recommend going or not going again
to the next election.
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Mr. CHABOT. Okay. Thank you very much. My time has expired,
but, Ms. Randa, is there anything that you want to——

Ms. RANDA. I would just confirm what Mr. Weinberg said that
our involvement is to coordinate on the number sent to each polling
site.

Mr. CHABOT. Okay. Thank you very much. My time has expired.

The Ranking Member of the overall Committee, Mr. Conyers, is
recognized for 5 minutes.

Mr. CoNYERS. Thank you, Chairman Chabot.

Three considerations. I start with Mr. Weinberg. There’s been
only one certification by the Attorney General to section 6, Titus
County, Texas. Does that mean a lot are coming through the courts
under section 3 or does it mean there need to be a lot more?

My second consideration—and I'll go over these again—is this
linkage between certification of observers and its validity.

And then finally, I had one of the witnesses tell me that Federal
observers are kept out of the polls by State law, so it’s frequently
hard for them to see anything that’s happening. It's hard to be an
observer if you can’t get into the polls under State law.

Can you help put some of these things into context?

Mr. WEINBERG. I can help with some of them I think.

Taking the last one first, State law would keep most people out
of the polling places, but Federal observers get to in the polling
places because the Voting Rights Act lets them. It’s the authoriza-
tion of the Voting Rights Act that lets Federal observers in. Other-
wise, the Federal observers are like people off the street, and just
can’t walk into a polling place on Election Day.

As far as the certifications go, as I haven’t been involved in that,
I don’t know. I went onto the Justice Department website a couple
days ago to see if I could tell what’s been going on in the last few
years, and there have been a lot of court certifications it looks like
as a result of litigation under the Language Minority provisions of
the Voting Rights Act. And observers are being assigned to watch
elections in those areas.

I don’t know why there have been few, if any, certifications by
the Attorney General of counties.

Mr. CoNYERS. Well, from everything I've been hearing, you know
we've got piles of complaints that come in. Unless all of them are
invalid, I mean this doesn’t add up, Mr. Weinberg.

Let me put it like this: Are attorneys who are Federal observers
precluded from coming into the voting booths?

Mr. WEINBERG. The Justice Department attorneys in most States
would be precluded from going into the polling places because
they’re neither registered voters there nor polling place officials.

The Federal observers, however, can go into polling place where
they’re assigned—any county jurisdiction that’s been certified.

Mr. CONYERS. Ms. Pew, do you or Ms. Randa, want to add any-
thing to this discussion.

Ms. PEw. I will add that in Arizona, observers, with prior ap-
proval, are welcome into our polling places. We ask that they sub-
mit something in writing to me by the Friday prior to the election,
so that I can send that to the poll workers.

Given that a lot of them are non-Native American, and then
poses a threat. We did have an incident in 2000 that prompted
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quite a chaotic sense in about 17 of our precincts, and, for that rea-
son, we began a political protocol that is mandatory for our observ-
ers.

Mr. CoNYERs. Could you get a little outdated considering the
way the process is working now?

Ms. PEW. I can’t respond to that, because in our county the Re-
corder’s Office and the Elections Office are separate. The Recorder’s
Office maintains the voter rolls, as far as purging those, as Mr.
Weinberg has spoken to, so I can’t respond to that.

Mr. CHABOT. Ms. Randa?

Ms. RANDA. I wouldn’t want to hazard a conclusion about wheth-
er it should or how it should change, but I will confirm what Mr.
Weinberg said about there having been very little activity other
than removing names from the list of registered voters. So that
part of the role is what has evolved.

Mr. CONYERS. Thank you, all. Thank you, Mr. Chairman.

Mr. CHABOT. Thank you. The gentleman’s time has expired.

The gentleman from Virginia, Mr. Scott, is recognized for 5 min-
utes.

Mr. SCOTT OF VIRGINIA. Thank you. Thank you, Mr. Chairman.

Mr. Weinberg, let me ask you a little more specifically, just from
a practical point of view, if a local civic organization suspects prob-
lems in a certain area, how do they get an observer into that area
now, and how would you propose changing that mechanism?

Mr. WEINBERG. Getting in touch with the Justice Department
about the need for Federal observers is the easiest thing on earth.
All you need to do is call. A telephone call will do it.

In fact, the Justice Department attorneys rely very, very greatly
on information and input from people who are in the counties,
whether they are victims or witnesses or just concerned citizens.

We always were open to those kinds of contacts. If somebody has
a particular problem in any county, we always encouraged to call
us, let us know what the concern is, and we will investigate.

If the investigation reveals facts that show violations of the Vot-
ing Rights Act and need for observers, the observers will be sent.

Now, in Virginia, there are no certified counties, so that whole
certification process we were talking about before, where there has
to be an investigation, and then a recommendation to the Attorney
General to sign a piece of—he actually signs a piece of paper that
says I hereby certify, and then that’s published in the Federal Reg-
ister before Federal observers can be assigned.

Mr. SCOTT OF VIRGINIA. And that’s the process now?

Mr. WEINBERG. Yes.

Mr. ScOTT OF VIRGINIA. And are you proposing any change to
that process?

Mr. WEINBERG. Yes. I'm proposing that in my imagined the new
process there would be an investigation and the Assistant Attorney
General would agree to a recommendation and then sign a piece of
paper that says that Federal observers would be needed to watch
proceedings in the polling place in order to enforce the Voting
Rights Act.

Mr. ScOTT OF VIRGINIA. Now, how long does that certification
stay active?
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Mr. WEINBERG. Now, it stays active forever. A jurisdiction can
petition under section 13 of the Voting Rights Act to stop the Fed-
eral examiner appointment. I don’t think anybody ever has.

Mr. SCOTT OF VIRGINIA. Do the observers have any specific quali-
fications?

Mr. WEINBERG. Observers, by and large, OPM, as I understand
it tries to have observers be OPM personnel where that’s possible;
in some instances, where language minority voters are concerned,
there may not be sufficient numbers of OPM personnel who speak
that language, especially in Indian country. And so people from
other agencies are taken in.

But the Federal observers are personnel who are trained. There
are periodic trainings through the year, and then there are on-site
tll‘ainings that are specific and briefings of the observer before the
election.

Mr. ScotT OF VIRGINIA. If you didn’t have the observers, how
would you investigate complaints?

Mr. WEINBERG. When 1 started in the Justice Department, I was
law clerk in the summer of 1965. The Voting Rights Act passed in
early August, but we still had many lawsuits that were pending.
They were terribly cumbersome. They're very difficult to inves-
tigate. The records alone are very difficult to get, and I think the
Court, in South Carolina v. Katzenbach, which found the Voting
Rights Act special provisions constitutional, recognized how dif-
ficult it is to mount a standard garden variety lawsuit against vio-
lations of the Voting Rights Act.

So, absent the Federal observers, it would be terribly, terribly
difficult.

Mr. ScoTT OF VIRGINIA. Thank you, Mr. Chairman.

Mr. CHABOT. Thank you. The gentleman’s time has expired.

I'd ask unanimous consent that the gentleman be given one addi-
tional minute, if he would yield to me for a moment?

Would the gentleman from Virginia yield to me?

Mr. SCOTT OF VIRGINIA. Yes.

Mr. CHABOT. Okay. I just wanted to follow up with one question,
Mr. Weinberg. What criteria would you envision for certification of
observers?

Mr. WEINBERG. I think the criteria would be that there is evi-
dence of probable violations of the Voting Rights Act. I mean I
don’t know that one needs much more.

The certification procedure now is just about that. It’s—for exam-
iners. It’s not a detailed certification.

Mr. CHABOT. Okay.

Mr. WEINBERG. And I would think it shouldn’t—certainly not be
more detailed and possibly a little less. But it would be keyed to
possible violations of the Voting Rights Act.

Mr. SCOTT OF VIRGINIA. Well, Mr. Chairman.

Mr. CHABOT. I yield back.

Mr. ScoTT OF VIRGINIA. Reclaiming my time, when do they cer-
tify it now?

Mr. WEINBERG. They certify—now the certification is it’s nec-
essary to enforce the 14th and 15th amendments.

Mr. CHABOT. If the gentleman would yield? Isn’t it also or 20
written complaints?
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Mr. WEINBERG. Yes. There’s an alternative that if you get 20
written complaints. That, however, triggers the Attorney General’s
consideration. And so it all devolves pretty much to the same point,
which is we in the Justice Department had to figure out that there
were violations of the law that were probable and usually were
happening and persuade the Attorney General of that.

Mr. CHABOT. Thank you. The gentleman’s time has expired.

The gentleman from North Carolina, Mr. Watt, is recognized for
5 minutes.

Mr. WATT. Mr. Chairman, let me defer to Mr. Scott, if I can. I'm
trgfing to see whether there are any things I need to question
about.

Mr. CHABOT. Okay. All right. We'll just start from scratch here
then, and yield to the gentleman from Georgia. Mr. Scott is recog-
nized for 5 minutes, and then we’ll come back to Mr. Watt.

Mr. SCOTT OF GEORGIA. Thank you, Mr. Chairman.

Mr. Weinberg, I wanted just start for a moment with your sug-
gestion that we move away from the Federal examiners, because
I—given your history, you were there at the beginning. You under-
stand the whole make up and need for both examiners and observ-
ers. I'm not quite convinced, just from my own preliminary inves-
tigation of this that we may need to do away with examiners.

And your reason for saying we may need to modify or do away
with the examiners was that the link doesn’t exist. And I think
your meaning of the link that I got was your quote was that there
were no more hostile elected officials.

Can you elaborate on that, because there is still, in my esti-
mation, hostile elected officials in various pockets of the South,
and, a matter of fact, all across this nation. And if that is the link
that you think doesn’t exist, I am here to assure you that it does
still exist.

I'm always of the opinion that we move with and err on the side
of caution. In Georgia, for example, there are still 300,000 eligible
African-Americans that are unregistered to vote, and time after
time and case after case, we have documented hostility. Crosses are
still being burned. In some of these areas, voters are being inti-
mated.

So I'm very concerned about doing away with that, and especially
in view of the fact that the Federal examiners are used as the trig-
ger to determine whether or not to send these observers in. So how
do we replace that trigger? But would you mind elaborating on that
linkage?

Mr. WEINBERG. Sure. I'd be happy to.

I agree with you a hundred percent that there are hostile polling
place officials throughout the country, and that’s one of the reasons
that I think the Federal Observer provision is so important.

The link I was talking about is it was a specific link to newly
federally registered voters, as it existed between 1965 and 1972 in
the South. As the Voting Rights Act was constructed, the observers
were to watch specifically to see if those particular voters were
being hostilely treated in the polls. And the complaint structure of
the Federal examiners was as to complaints as to the mistreatment
of those newly enfranchised voters.
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The passage of time has taken care of many of those situations.
Certainly, some of those same areas are areas where Federal ob-
servers still would be assigned.

But it’s not because those African-American voters have just
been put on the roles by a Federal examiner. The problem is both
broader and deeper than that. And I think Federal observers are
necessary for that.

The Federal Examiner function for registering voters, however,
has been—it hasn’t been used in 30 years. There were a couple of
isolated instances of Federal registration in 1982 and 1993, but
apart from that, it hasn’t been used since the 1970’s, in some part
because of the success of the Voting Rights Act, but also because
of the enactment of new laws that make voter.registration a lot
easier—the restrictive hours and locations that people were faced
with in the '60’s. Now, you can register by mail.

So there are improvements in the voter registration process, and
it is the voter registration process and the maintenance of the
names of those people who were listed in 1965 to 1972 that the ex-
aminer provisions of the Voting Rights Act are geared to.

So it has nothing to do with the need for Federal observers to
get information on violations in the polling places—discrimination
against racial or language group members. That’s going on nation-
wide, and I think the observers are necessary for that.

Mr. ScOTT OF GEORGIA. Mr. Weinberg, why are then—why was
the Federal Examiner certification a prerequisite for bringing in
the observers in the first place?

Mr. CHABOT. The gentleman’s time has expired, but you can an-
swer the question.

Mr. WEINBERG. All right. The Voting Rights Act after the Selma
to Montgomery March brought everything to a head in early 1965.
The big focus was on getting people registered to vote. It was—we
were talking total disenfranchisement. And so we needed to allow
people to get on the voting rolls, and the way that the Voting
Rights Act is constructed, if you read the sections 6 and 7, youlll
see a very, very intricate pattern of getting people to—into the ex-
aminers, to list them, to turn the lists over, and this was a big deal
because you were taking a Federal employee, a Federal examiner,
and inserting that Federal examiner into what is a State and local
process, which is voter registration. The principles of federalism
were very, very strong, and this was an extraordinary remedy, the
first time ever in this country, that you had these Federal officials
coming in and just taking over, just taking over and without a
court order. It was just an administrative decision. In order to
make that administrative decision have the import that it needed
to insert those Federal people into the State function, the Voting
Rights Act drafters had the Attorney General personally sign a cer-
tification that this was necessary to enforce the 14th amendment
and 15th amendment.

And that’s how this came to be. The reason they're linked is be-
cause the drafters then thought, well, we have all these newly en-
franchised voters coming into these terribly hostile polling places,
we can't just let them wander in there. But what are we going to
do? They say, well, we’ll have authorized Federal observers to
watch what happens and get the information back to the Attorney
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G&aneral so the Justice Department could take action if it was need-
ed.

Mr. ScotT OF GEORGIA. Thank you, Mr. Chairman.

Mr. CHABOT. The gentleman’s time has expired. The gentleman
from North Carolina, Mr. Watt, is recognized for 5 minutes.

Mr. WATT. Thank you, Mr. Chairman.

Ms. Randa, when observers are sent out—have been sent out in
the past, has there a history of anybody complaining about the ob-
servers. And, if so, what do those complaints normally consist of
and who normally makes them?

Ms. RANDA. Any incidents or issues that come up during a given
exercise or observation would be put in the report and it is then
passed to Department of Justice, who maintains that and decides
whether to take any action on it.

We don’t actually maintain that information, historically, so I
couldn’t speak to the record on that. I know anecdotally, years ago,
there were sometimes issues getting access and getting friendly
treatment. But I don't believe that’s been a problem in recent
years.

Mr. WATT. Mr. Weinberg, to some extent, what you are proposing
is constructing a new model for sending out observers, which I
think probably is a reasonably good idea. The prior model applied
that the observers to cover jurisdictions, select jurisdictions for
sending observers to; isn’t that right?

Mr. WEINBERG. Right. The observers in all the specially covered
jurisdictions. ‘

Mr. WATT. Is there—in the construction of the new model that
you are proposing, if you were constructing a new model that didn’t
apply only to covered jurisdictions—it applied in some triggering
fashion that triggered based on complaints or suspicions, how
would you articulate what the standard would be? You said at one
point I think in your testimony that you thought maybe the ob-
server provisions ought to be applied nationally. But how would
you articulate the standards that you would use to trigger it?

Mr. WEINBERG. Yes. My idea would be to keep the Federal ob-
servers tied to the Voting Rights Act enforcement. And you would
need a finding by the Justice Department that the provisions of the
Voting Rights Act are being violated or actions are happening
which would constitute violations of the Voting Rights Act. You
need that finding before——

Mr. WATT. Are being violated or—I mean it’s too late after
they’'ve been violated. The election is taking place. So youd—I
mean you'd have to be looking at some imminent danger.

We presumed under the old framework that there was imminent
danger because there was a history, and we know that there is
some imminent danger going forward, because people are engaging
in this—or appear to be engaging in some conduct. But I'm just try-
ing to figure out how you would articulate what the standard
woulg be for the Justice Department to trigger the observer provi-
sions?

Mr. WEINBERG. Yes. The law now talks about circumstances that
appear to be reasonably attributed to violations of the 14th and
15th amendments.
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