Excerpts from: Louisiana State Plan

Act 423 of the 2003 Regular Session of the Louisiana Legislature establishes a uniform, nondiscriminatory procedure for the resolution of a complaint alleging a violation of any provision of Title III of HAVA for an election for federal office. 

*          *          *

Elements of the Louisiana’s Administrative Complaint Procedure include:

•
The complaint must be in writing, signed by the complainant, executed before a notary public, and sworn under oath.

•
The complaint shall be filed with the Secretary of State within ninety days after the final certification of the federal election.

•
The complainant may request that the State Board of Election Supervisors (State Board) conduct a hearing on the record.

•
The complainant, any respondent, or any other interested person may appear at the hearing and testify or present tangible evidence in connection with the complaint.

•
The State Board shall determine whether a violation of Title III has occurred and shall issue a written decision.

•
The final decision of the State Board shall be issued within ninety days from the date the complaint was filed, and the decision shall be posted on the Secretary of State’s website.

•
If the State Board fails to issue a final decision within ninety days from the date the complaint was filed or within any extension to which the complainant consents, the complaint shall be referred for final resolution to the Division of Administrative Law.

•
An administrative law judge shall issue a written resolution of the complaint within sixty days after the final board decision was due.

•
The final decision of the State Board or the final resolution of the administrative law judge may be judicially reviewed by filing a petition in the Nineteenth Judicial District Court, Parish of East Baton Rouge, within thirty days after the mailing of the notice of the final decision. 

*          *          *

SUBPART G.  ADMINISTRATIVE COMPLAINT PROCEDURE
§567.  Administrative complaint procedure; scope

This Subpart provides a uniform, nondiscriminatory procedure for the resolution of any complaint alleging a violation of any provision of Title III of the Help America Vote Act of 2002 for an election for federal office, including a violation that has occurred, is occurring, or is about to occur.

§567.1.  Definitions

As used in this Subpart, the following words and terms shall have the meanings hereinafter ascribed to each, unless the context clearly indicates another meaning:


(1)  "Complainant" means the person who files a complaint with the board under this Subpart.


(2)  "Respondent" means any state or local election official whose actions relating to a federal election are asserted, in a complaint under this Subpart, to be in violation of Title III of the Help America Vote Act of 2002.


(3)  "Title III" means Title III of the Help America Vote Act of 2002, Public Law 107‑252, 116 Stat. 1666 (2002), 42 U.S.C. §15481- 15485.

(4)  "Federal election" means a general, special, primary, or runoff election for federal office; and a primary election held for the expression of a preference for the nomination of individuals for election to the office of president.

(5)  "Board" means the State Board of Election Supervisors.

§567.2.  Filing a complaint

A.  Any person who believes that there is a violation by any state or local election official of any provision of Title III may file a complaint, including a violation which has occurred, is occurring, or is about to occur.  The complaint procedures set forth in this Subpart are limited to allegations of violations of Title III in a federal election.


B.  The complaint shall be in writing, signed by the complainant, executed before a notary public, and sworn under oath.  The complaint shall provide the name and mailing address of the complainant and shall include a description of the alleged violation that is sufficiently detailed to put the board and the respondent on notice of the nature of the alleged violation.


C.  The complainant may use any of the following forms to file a complaint:

(1)  The form provided by the secretary of state, subject to approval of the attorney general as to content.

(2)  Any other form which contains the same information as required by the approved form prepared by the secretary of state.


D.  A complaint shall be filed with the secretary of state and shall be filed within ninety days after the final certification of the federal election.

E.  The complainant shall mail or deliver a copy of the complaint to each respondent.
§567.3.  Processing of complaint

A.  The secretary of state or his designee shall examine each complaint and may reject the complaint for filing if any of the following apply:


(1)  The complaint does not clearly identify the name of the complainant and include an adequate means of contacting the complainant.

(2)  The complaint is not signed by the complainant and notarized.

(3)  The complaint does not, on its face, allege a violation of Title III with regard to a federal election.

(4)  The complaint is not in proper form. 


B.  The chairman of the board shall establish a schedule under which the complainant and respondent, as well as any other interested person, may file written submissions concerning the complaint and under which the complaint shall be finally determined.

C.  The board may consolidate complaints if they relate to common issues or to the same actions or events.

D.(1)  The board shall compile and maintain an official record in connection with each complaint under this Subpart.

(2)  The official record shall contain all of the following:

(a)  A copy of the complaint, including any amendments requested by the board.

(b)  A copy of any written submissions by the complainant, respondent(s), or other interested persons, including any responses authorized by the board.

(c)  A written report of any investigation conducted or commissioned by the board.

(d)  Copies of all notices and correspondence to or from the board in connection with the complaint.


(e)  Originals or copies of any tangible evidence produced at any hearing conducted pursuant to Subsection F of this Section.

(f)  The original tape recording produced at any hearing conducted pursuant to Subsection F of this Section and a copy of any hearing transcript.

(g)  A copy of any final decision issued pursuant to Subsection G of this Section.

E.  If the board has determined that the complaint does not include a clear and concise description of the alleged violation that is sufficiently detailed to put the board and the respondent on notice of the nature of the alleged violation, the board may require the complainant to file an amended complaint.  If the complainant fails to file the amended complaint, the chairman of the board shall dismiss the complaint.

F.(1)  At the request of the complainant, the board shall conduct a hearing on the record.  The request shall be made in writing to the secretary of state no later than ten days after the filing of the complaint or the amended complaint.  A request for a hearing made after the deadline set forth in this Subsection shall be denied by the chairman of the board.


(2)  The chairman of the board shall establish the date, time, and place for the hearing.  He shall give at least five business days' notice of the date, time, and place of the hearing by all of the following means:

(a)  By mail to the complainant, each named respondent, and any other person who has made a written request to be advised of the hearing.


(b)  On the secretary of state's website.

(c)  By posting in a prominent place, available to the general public, at the offices of the secretary of state.

(3)  Four members of the board shall constitute a quorum and a quorum is required to conduct any hearing under this Subpart.

(4)  The complainant, any respondent, or any other interested person may appear at the hearing and testify or present tangible evidence in connection with the complaint.  Each witness shall be sworn.  The Louisiana and federal rules of evidence shall not apply to this hearing. The chairman of the board may limit the testimony, if necessary, to ensure that all interested participants are able to present their views.  The chairman of the board may recess the hearing and reconvene at a later date, time, and place announced publicly at the hearing.

(5)  A complainant, respondent, or other person who testifies or presents evidence at the hearing may, but need not, be represented by an attorney.

(6)  The proceedings shall be tape recorded by and at the expense of the board.  The recording shall not be transcribed as a matter of course, but the board, a parish board of election supervisors, or any party may obtain a transcript at its own expense.  A copy of the transcript shall be filed as part of the record, and any other interested person may examine the record copy.


(7)  Any party to the proceedings may file a written brief or memorandum within five business days after the conclusion of the hearing upon authorization of the board.  No responsive or reply memoranda will be accepted, except with the specific authorization of the chairman of the board.


G.(1)  If there has been no hearing conducted pursuant to Subsection F of this Section, the members of the board shall review the record and determine whether a preponderance of the evidence establishes a violation of Title III.  The decision of the board shall require the concurrence of a majority of the members of the board. 


(2)  At the conclusion of a hearing conducted pursuant to Subsection F of this Section, the board shall determine whether a preponderance of the evidence establishes a violation of Title III.  The decision of the board shall require the concurrence of a majority of the members of the board present at the hearing.

(3)(a)  If the board determines that a violation of Title III has occurred, the board shall provide an appropriate remedy.  The remedy so provided may include an order to any respondent, commanding the respondent to take specified action, or prohibiting the respondent from taking specified action, with respect to past or future elections; however, the remedy shall not include an award of monetary damages, costs, or attorney fees, and shall not invalidate the results of any election or invalidate any ballot or vote cast.


(b)  The board shall dismiss the complaint if any of the following apply:

(i)  The complaint is not filed within the time set forth in R.S. 18:567.2.

(ii)  The board determines that a violation of Title III has not occurred.


(iii)  The board determines that there is insufficient evidence to establish a violation of Title III.

(4)  The board shall provide reasons for the decision and for any remedy ordered.  A written decision shall be issued by the board.

H.  Except as specified in Subsection J of this Section, the final decision of the board shall be issued within ninety days from the date the complaint was filed, unless the complainant consents in writing to an extension.  The final decision shall be mailed to the complainant, each respondent, and any other person who has made a written request to be advised of the final decision.  It shall also be posted on the secretary of state's website.

I.  If the board fails to make a final decision within ninety days from the date the complaint was filed, or within any extension to which the complainant consents, the complaint shall be referred for final resolution as provided in Subsection J of this Section.  The record compiled pursuant to Subsection D of this Section shall be made available for use pursuant to Subsection J of this Section.


J.(1)  If the board fails to render a final decision within the time set forth in Subsection H of this Section, the board shall transmit the record to the Division of Administrative Law on or before the fifth business day after the board's decision was due.  The Division of Administrative Law shall assign the complaint to an administrative law judge.

(2)  The administrative law judge shall review the record compiled in connection with the complaint, including the tape recording or any transcript of a hearing and any submissions, briefs, or memoranda.  The administrative law judge shall not receive additional testimony or evidence, unless the complainant requested a hearing within the deadline set forth in Subsection F of this Section and the hearing was not conducted within the time set forth in Subsection H of this Section.  In exceptional cases, the administrative law judge may request that the parties present additional briefs or memoranda.

3)  The administrative law judge shall determine the appropriate resolution of the complaint.
(4)  The administrative law judge shall issue a written resolution of the complaint within sixty days after the final board decision was due pursuant to Subsection H of this Section.  The sixty‑day period shall not be extended.  The final resolution of the administrative law judge shall be transmitted to the board.  The final resolution shall be mailed by the board to the complainant, each respondent, and any other person who has made a written request to be advised of the final resolution.  It shall also be posted on the secretary of state's website.  The resolution so provided may include an order to any respondent, commanding the respondent to take specified action, or prohibiting the respondent from taking specified action, with respect to past or future elections; however, the resolution shall not include an award of monetary damages, costs, or attorney fees, and shall not invalidate the results of any election or invalidate any ballot or vote cast.

K.  A complaint filed pursuant to this Subpart shall not constitute an election contest pursuant to R.S. 18:1401 et seq.
§567.4.  Computation of time

Except as otherwise provided in this Subpart, computation of all time intervals in this Subpart shall include Sundays and other legal holidays.  However, if the time interval ends on a Sunday or other legal holiday, then noon of the next legal day shall be deemed to be the end of the time interval.

§567.5.  Exemption
The provisions of Chapter 13‑B of Title 49 relating to the Division of Administrative Law shall not apply to the administrative hearing process established under this Subpart.  The board is exempt from the hearing requirements set forth in Chapter 13‑B of Title 49 and shall conduct hearings pursuant to this Subpart.  However, the board is authorized to contract with the Division of Administrative Law for the alternative dispute resolution services required by R.S. 18:567.3.

§567.6.  Judicial review

The final decision of the board or the final resolution of the administrative law judge may be judicially reviewed by filing a petition in the Nineteenth Judicial District Court, Parish of East Baton Rouge.  The petition shall be filed within thirty days after the mailing of the notice of the final decision of the board or the final resolution of the administrative law judge.

*          *          *

