Excerpt from:  West Virginia State Plan

9.  State-Based Administrative Complaint Procedures 

A description of the uniform, nondiscriminatory State-based administrative complaint procedures in effect under section 402. -- HAVA §254 (a)(9) 
Deadline for Compliance: Prior to certification of State Plan, but no later than January 1, 2004; no waiver permitted. 

Prior to the passage of HAVA, the Secretary of State handled election complaints in accordance with the standard operating procedures established in 2001.  Most complaints were handled informally to most effectively resolve immediate problems.  When an individual was dissatisfied with any attempt to resolve the problem through informal means, the individual could file a formal complaint.  This procedure required written complaints that were reviewed and investigated.  Upon gathering all significant information, the Secretary of State determined the appropriate action given the limitations of authority that the Secretary of State has over county officials.  

Most complaints are resolved through education of election officials and amending election procedures at the county level.  However, under certain circumstances, the Secretary of State turns complaints over to law enforcement agencies such as the West Virginia State Police, county prosecutors or the United States Department of Justice.

In March 2003, the West Virginia Legislature passed Senate Bill 648, which adopted the complaint procedure required by HAVA.  The procedure is somewhat more formal than the previous procedure, but uses the same type of process by making the Secretary of State the central office for receiving complaints, allows the Secretary of State to gather needed information, and then requires the Secretary of State to take the appropriate action.  Generally, the only action that can be taken by the Secretary of State given his constitutional and statutory authority is to notify the appropriate agency of wrongdoing and to suggest resolutions.

After the implementation of the new process, most election complaints will still likely be resolved through the informal process of contacting parties by phone or in writing to get immediate resolutions.  However, when complaints do become part of the formal process, the Secretary of State will require that the complaint be made in writing and notarized.  The complainant will be given a hearing, if requested, and a decision will be made within ninety days of receiving the complaint, unless the complainant agrees to an extension.  If not resolved within ninety days, the complaint will be handled through alternate dispute resolution.

If the Secretary of State determines that no violation has occurred, a written decision will be issued.  If the determination is made that a violation has occurred, the Secretary of State will contact the county officials and/or law enforcement with request that the violation be remedied or prosecuted.

