To: HAVAinfo@eac.gov

From: "Kennedy, Kevin - GAB" <Kevin.Kennedy@Wisconsin.gov>

Date: 04/16/2008 01:02PM

Subject: Modification of Advoisory on MOE

Thank you for considering a review of EAC Advisory 07-003. There is no basis in law for applying a maintenance of effort (MOE) obligation on the use of HAVA funds for the benefit of local governments. HAVA explicitly limits the application of MOE to state expenditures for activities funded by HAVA 251 payments.   HelpAmericaVote Act of 2002 Section 254 (a)(7).

HAVA provided states with funding to meet certain requirements specified in Title III of the legislation. These requirements are new responsibilities of the state.   The states were given significant latitude in meeting the HAVA Title III requirements.   One implicit condition of using federal funds, absent specific authorization to the contrary, is that federal funds may not be used to replace prior state funding committed to the purpose of the federal payments. 

In Wisconsin and most other states, Title III payments have been used to meet new requirements mandated by HAVA. Local units of government had no responsibility for the development and implementation of a statewide voter registration system.   Voting equipment used by local government for conducting elections had to meet state standards.   In order to address accessibility requirements, the state had to acquire new equipment to supplement existing local voting systems.   This was an additional requirement for local governments. 

These requirements have resulted in increased spending of state and local funds to maintain the new systems put in place with HAVA payments. The HAVA money was an infrastructure investment.   State and local governments are saddled with ongoing costs to maintain and replace this investment. 

In most states, the HAVA payments are clearly new expenditures because the state was not in the business of running a statewide voter registration system or acquiring accessible voting equipment. To require local units of government to account for pre-2000 expenditures is a misallocation of valuable and limited federal, state and local resources.   Any examination by federal auditors of the use of Title III payments to replace prior funding should focus on state expenditures.   The state has planned for this and addressed it in its State Plan. 

Local government should not have to devote resources to address this issue and the state should not have to expend time and resources to secure information not required by law. The policy should be clarified immediately to avoid protracted debate to resolve the issue. 

Thank you for your consideration of our views on this matter. 
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