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Authority: 42 U.S.C. 6101, et seq.

§ 9422.1
Purpose and scope.

This part establishes the policies and procedures of the U.S. Election Assistance Commission under the Age Discrimination Act of 1975 (the Act), consistent with the government-wide age discrimination regulation contained at 45 CFR part 90.  The Commission’s goal is that no person in the United States shall, on the basis of age, be excluded from participation in, be denied the benefits of, or otherwise subjected to discrimination under any program or activity receiving Federal financial assistance from the U.S. Election Assistance Commission (the Commission). 
§ 9422.2  Applicability.

(a) This part applies to any program for which Federal financial assistance is authorized by a law administered by the Commission. It also applies to money paid, property transferred, or other Federal financial assistance extended after the effective date of this part pursuant to an application approved before that effective date. 


(b) In any program receiving Federal financial assistance in the form or for the acquisition of real property or an interest in real property to the extent that rights to space on, over, or under any such property are included as part of the program receiving that assistance, the nondiscrimination requirement of this part shall extend to any facility located wholly or in part in that space. 

§ 9422.3  Definitions.

As used in this part, the term-


Act means the Age Discrimination Act of 1975, 42 U.S.C. 6101–6107.


Action means any act, activity, policy, rule, standard, or method of administration or the use of any policy, rule, standard, or method of administration.


Age means how old a person is or the number of elapsed years from the date of a person's birth.


Age distinction means any action using age or an age-related term.


Age-related term means a word or words which necessarily imply a particular age or range of ages (for example, children, adult, older persons, but not student).

Applicant means a person who submits an application, request, or plan required to be approved by the Commission or by a primary recipient as a condition to eligibility for Federal financial assistance; and application means such an application, request, or plan. 

Commission means the U.S. Election Assistance Commission, established by the Help America Vote Act of 2002, 42 U.S.C. 15301 et seq.

Federal financial assistance includes: 


(1) Grants (including requirements payments) and loans of Federal funds; 


(2) The grant or donation of Federal property and interests in property; 


(3) The detail of Federal personnel; 


(4) The sale and lease of and the permission to use (on other than a causal or transient basis) Federal property or any interest in such property without consideration or at a nominal consideration, or at a consideration which is reduced for the purpose of assisting the recipient, or in recognition of the public interest to be served by such sale or lease to the recipient; and 


(5) Any Federal agreement, arrangement, or other contract which has as one of its purposes the provision of assistance. 


Primary recipient means any recipient that is authorized or required to extend Federal financial assistance to another recipient.

Program or activity means all of the operations of any entity described in this definition, any part of which is extended Federal financial assistance. 


(1) A department, agency, special purpose district, or other instrumentality of a State or local government;  


(2) The entity of a State or local government that distributes such assistance and each such department or agency (and each other State or local government entity) to which the assistance is extended in the case of assistance to a State or local government; 


(3) A college, university, or other postsecondary institution; a public system of higher education; or school system; 


(4) A local educational agency, system of vocational education, or other school system; 


(5) An entire corporation, partnership, private organization, or sole proprietorship, if assistance is principally engaged in the business of providing education, health care, housing, social services, or parks and recreation;  


(6) The entire plant or other comparable, geographically separate facility to which Federal financial assistance is extended, in the case of any other corporation, partnership, private organization or sole proprietorship; or


(7) Any other entity which is established by two or more of the entities described in this definition. 


Recipient may mean any State, territory, possession, the District of Columbia, the Commonwealth of Puerto Rico, or any political subdivision thereof, or instrumentality thereof, any public or private agency, institution, or organization or other entity, or any individual, in any State, territory, possession, the District of Columbia, or the Commonwealth of Puerto Rico, to whom Federal financial assistance is extended, directly or through another recipient, including any successor, assignee, or transferee thereof, but such term does not include any ultimate beneficiary.
Subrecipient means any of the entities in the definition of “recipient” to which a recipient extends or passes on Federal financial assistance. A subrecipient is regarded as a recipient of Federal financial assistance and has all the duties of a recipient set out in this part.

§ 9422.4  Discrimination prohibited.

(a) No person in the United States shall, on the basis of age, be excluded from participation in, be denied the benefits of, or be otherwise subjected to discrimination under, any program or activity receiving Federal financial assistance to which this part applies.


(b)(1) A recipient to which this part applies may not, directly or indirectly or through contractual or other arrangements, on the basis of age:

(i) Deny a person any service, financial aid, or other benefit provided under the program; 


(ii) Provide any service, financial aid, or other benefit to a person which is different, or is provided in a different manner, from that provided to others under the program;


(iii) Subject a person to segregation or separate treatment in any matter related to his or her receipt of any service, financial aid, or other benefit under the program;


(iv) Restrict a person in any way in the enjoyment of any advantage or privilege enjoyed by others receiving any service, financial aid, or other benefit under the program;


(v) Treat a person differently from others in determining whether he or she satisfies any admission, enrollment, quota, eligibility, membership, or other requirement or condition which persons must meet in order to be provided any service, financial aid, or other benefit provided under the program;


(vi) Deny a person an opportunity to participate in the program through the provision of services or otherwise or afford him or her an opportunity to do so which is different from that afforded others under the program; 

(vii) Deny a person the opportunity to participate as a member of a planning, advisory, or similar body which is an integral part of the program; or


(viii) Engage in acts of intimidation or retaliation against any person who:


(A) Attempts to assert a right protected by this part; or


(B) Cooperates in any mediation, investigation, hearing, or other part of the Commission's investigation, settlement, and enforcement process.

(2) A recipient, in determining the types of services, financial aid, or other benefits, or facilities which will be provided under any such program, or the class of person to whom, or the situations in which, such services, financial aid, other benefits, or facilities will be provided under any such program, or the class of persons to be afforded an opportunity to participate in any such program, may not, directly or indirectly or through contractual or other arrangements, utilize criteria or methods of administration which have the effect of subjecting persons to discrimination on the basis of age or have the effect of defeating or substantially impairing accomplishment of the objectives of the program on the basis of age.


(3) In determining the site or location of facilities, a recipient or applicant may not make selections with the purpose or effect of excluding persons from, denying them the benefits of, or subjecting them to discrimination under any program to which this regulation applies, on the basis of age, or with the purpose or effect of defeating or substantially impairing the accomplishment of the objectives of the Act or this part.


(4) As used in this section, the services, financial aid, or other benefits provided under a program receiving Federal financial assistance include any service, financial aid, or other benefit provided in or through a facility provided with the aid of Federal financial assistance.

(5) The enumeration of specific forms of prohibited discrimination in this paragraph does not limit the generality of the prohibition in paragraph (a) of this section.

(6) This part does not prohibit the consideration of age if the purpose and effect are to remove or overcome the consequences of practices or impediments which have restricted the availability of, or participation in, the program or activity receiving Federal financial assistance, on the basis of age. Where prior discriminatory practice or usage tends, on the basis of age to exclude individuals from participation in, to deny them the benefits of, or to subject them to discrimination under any program or activity to which this part applies, the applicant or recipient must take affirmative action to remove or overcome the effects of the prior discriminatory practice or usage. Even in the absence of prior discriminatory practice or usage, a recipient in administering a program or activity to which this part applies, may take affirmative action to assure that no person is excluded from participation in or denied the benefits of the program or activity on the basis of age.


(c)(1) A recipient is permitted to take an action otherwise prohibited by paragraphs (a) and (b) of this section if the action reasonably takes into account age as a factor necessary to the normal operation or the achievement of any statutory objective of a program or activity. An action reasonably takes into account age as a factor necessary to the normal operation or the achievement of any statutory objective of a program or activity, if:


(i) Age is used as a measure or approximation of one or more other characteristics; and


(ii) The other characteristics must be measured or approximated in order for the normal operation of the program or activity to continue or to achieve any statutory objective of the program or activity; and


(iii) The other characteristics can be reasonably measured or approximated by the use of age; and


(iv) The other characteristics are impractical to measure directly on an individual basis.


(2) A recipient is permitted to take action otherwise prohibited by paragraphs (a) and (b) of this section if the action is based on a factor other than age, even though that action may have a disproportionate effect on persons of different ages. An action may be based on a factor other than age only if the factor bears a direct and substantial relationship to the normal operation of the program or activity or the achievement of a statutory objective.


(3) The burden of proving that an age distinction or other action falls within an exception described in paragraph (c)(1) or (c)(2) of this section is on the recipient of Federal financial assistance.


(4) For the purposes of paragraphs (c)(1) and (c)(2), normal operation means the operation of a program or activity without significant changes that would impair its ability to meet its statutory objectives. Statutory objectives means any purpose of a program or activity expressly stated in any Federal, State, or local statute adopted by an elected, general purpose legislative body.


(5) Notwithstanding paragraph (c)(1) of this section, if a recipient operating a program provides special benefits to the elderly or to children, such use of age distinctions shall be presumed to be necessary to the normal operation of the program.

(d)(1) Where a primary objective of the Federal financial assistance to a program to which this part applies is to provide employment, a recipient subject to this part shall not, directly, or indirectly or through contractual or other arrangements, subject a person to discrimination on the basis of age in its employment practices under such program (including recruitment or recruitment advertising, hiring, firing, upgrading, promotion, demotion, transfer, layoff, termination, rates of pay or other forms of compensation or benefits, selection for training or apprenticeship, and use of facilities). Such recipient shall take affirmative action to ensure that applicants are employed, and employees are treated during employment without regard to their age. 


(2) Where a primary objective of the Federal financial assistance is not to provide employment, but discrimination on the basis of age in the employment practices of the recipient or other persons subject to the regulation tends, on the basis of age, to exclude individuals from participation in, deny them the benefits of, or subject them to discrimination under any program to which this regulation applies, the provisions of paragraph (d)(1) of this section shall apply to the employment practices of the recipient or other persons subject to the regulation, to the extent necessary to assure equality of opportunity to, and nondiscriminatory treatment of, beneficiaries.
§ 9422.5  Assurances required. 


(a)(1) Every application for Federal financial assistance to which this part applies, except an application to which paragraph (c) of this section applies, and every application for Federal financial assistance to provide a facility shall, as a condition to its approval and the extension of any Federal financial assistance pursuant to the application, contain or be accompanied by, an assurance that the program will be conducted or the facility operated in compliance with all requirements imposed by or pursuant to this part.


(2) Every award of Federal financial assistance shall require the submission of such an assurance to the Commission.  Whenever a recipient passes Federal financial assistance from the Commission to subrecipients, the recipient shall provide the subrecipient with written notice of its obligations under this part, and the recipient will remain responsible for the subrecipient's compliance with respect to programs and activities receiving Federal financial assistance from the Commission.

(3) In the case where the Federal financial assistance is to provide or is in the form of personal property, or real property or interest therein or structures thereon, the assurance shall obligate the recipient, or, in the case of a subsequent transfer, the transferee, for the period during which the property is used for a purpose for which the Federal financial assistance is extended or for another purpose involving the provision of similar services or benefits, or for as long as the recipient retains ownership or possession of the property, whichever is longer. In all other cases, the assurance shall obligate the recipient for the period during which Federal financial assistance is extended to the program. 


(4) In the case where Federal financial assistance is provided in the form of a transfer of real property, structures, or improvements thereon, or interest therein, from the Federal Government, the instrument effecting or recording the transfer shall contain a covenant running with the land assuring nondiscrimination for the period during which the real property is used for a purpose for which the Federal financial assistance is extended or for another purpose involving the provision of similar services or benefits. Where no transfer of property or interest therein from the Federal Government is involved, but property is acquired or improved with Federal financial assistance, the recipient shall agree to include such covenant in any subsequent transfer of such property. 


(b) The Commission may require a recipient employing the equivalent of 15 or more employees to complete, in a manner specified by the Commission, a written self-evaluation of any age distinction imposed in its program or activity receiving Federal financial assistance from the Commission, so that the Commission may have to assess the recipient's compliance with the Act. Whenever an assessment indicates a violation of the Act or this part, the recipient shall take corrective action to remedy the violation. Each recipient shall make the self-evaluation available on request to the Commission and to the public for a period of three years following its completion. 

(c) Every application by a State or a State agency for continuing Federal financial assistance to which this part applies shall as a condition to its approval and the extension of any Federal financial assistance pursuant to the application:


(1) Contain or be accompanied by a statement that the program is (or, in the case of a new program, will be) conducted in compliance with all requirements imposed by or pursuant to this part; and


(2) Provide or be accompanied by provisions for such methods of administration for the program as are found by the Commission to give reasonable guarantee that the applicant and all recipients of Federal financial assistance under such program will comply with all requirements imposed by or pursuant to this part.


(d)(1) In the case of any application for Federal financial assistance to an institution of higher education (including assistance for construction, for research, for special training projects, for student loans or for any other purpose), the assurance required by this section shall extend to admission practices and to all other practices relating to the treatment of students.


(2) The assurance required with respect to an institution of higher education, hospital, or any other institution, insofar as the assurance relates to the institution's practices with respect to admission or other treatment of individuals as students, patients, or clients of the institution or to the opportunity to participate in the provision of services or other benefits to such individuals, shall be applicable to the entire institution.
§ 9422.6  Complaint procedures.


(a)  Complaints may be filed with the Diversity Officer of the Commission by:

(1) Any person who believes that he or she or any specific class of persons of which he or she is a member has been subjected to discrimination prohibited by this part. 


(2) Any person who believes that a denial of his or her services results in discrimination prohibited by this part. 


(b) The Commission shall facilitate the filing of complaints and shall take the following measures:


(1) Accept as a sufficient complaint any written legible statement which is signed by the complainant and which identifies the parties involved, the date the complainant first had knowledge of the alleged violation, and describes generally the alleged prohibited action or practice;


(2) Permit a complainant to add information to the complaint to meet the requirements of a sufficient complaint;


(3) Disseminate information regarding the obligations of recipients;


(4) Notify the complainant and the recipient of their rights under the complaint process, including the right to have a representative at all stages of the complaint process; and


(5) Notify the complainant and the recipient of their right to contact the Commission for information and assistance regarding the complaint resolution process.


(c) All complete complaints must be filed within 180 days of the alleged act of discrimination. The filing date for a complaint will be the date upon which the complaint is deemed sufficient to be processed.

(d) Complaints filed under this part shall be addressed to the Diversity Officer, U.S. Election Assistance Commission, 1225 New York Avenue, N.W., Suite 1100, Washington, DC 20005.


(e)(1) The Commission will accept and investigate a complete complaint that is filed in accordance with paragraph (a) of this section and over which it has jurisdiction. The Diversity Officer will notify the complainant and the respondent of receipt and acceptance of the complaint. 


(2) If the Diversity Officer receives a complaint that is not complete, he or she will notify the complainant within 30 days of receipt of the incomplete complaint that additional information is needed. If the complainant fails to complete the complaint within 30 days of receipt of this notice, the Diversity Officer of the Commission will dismiss the complaint without prejudice. 


(3) If the Diversity Officer receives a complaint over which the Commission does not have jurisdiction, the Commission will promptly notify the complainant and will make reasonable efforts to refer the complaint to the appropriate government entity. 


(f) Within 180 days of receipt of a complete complaint for which it has jurisdiction, the Commission will notify the complainant of the results of the investigation in a letter containing:

(1) Findings of fact and conclusions of law; 


(2) A description of a remedy for each violation found; and 


(3) A notice of the right to appeal. 


(g) Appeals of the findings of fact and conclusions of law or remedies must be filed by the complainant within 90 days of receipt from the Commission of a letter required by paragraph (f) of this section. 


(h) Timely appeals to the Commission shall be addressed to the Diversity Officer, U.S. Election Assistance Commission, 1225 New York Avenue, N.W., Suite 1100, Washington, DC 20005. 


(i) The Commission will notify the complainant of the results of the appeal within 60 days of the receipt of the request. If the Commission determines it needs additional information from the complainant, it shall have 60 days from the date it receives the additional information to make its determination on the appeal. 


(j) The Commission may extend the time limits in paragraphs (b) through (i) of this section for good cause. 


(k) The Commission may delegate its authority for conducting complaint investigations to other Federal agencies, except that the authority for making the final determination may not be delegated.
§ 9422.7  Procedure for effecting compliance.


(a) The Commission shall to the fullest extent practicable seek the cooperation of recipients in obtaining compliance with this part and shall provide assistance and guidance to recipients to help them comply voluntarily with this part.

(1) The Commission may conduct pre-award reviews to determine whether programs or activities submitted for Commission assistance are consistent with the permitted age considerations set forth at § 9422.4(c).


(2) If a pre-award review indicates that the proposed programs or activities are not consistent with the permitted age considerations set forth at § 9422.4(c), the application will be returned to the applicant for additional information or clarification or for correction consistent with this part.


(3) The Commission may conduct compliance reviews of recipients that will enable it to investigate and correct violations of this part. The review may be as comprehensive as necessary for the Commission to determine whether a violation has occurred.


(4) If a compliance review indicates a violation, the Commission will attempt to achieve voluntary compliance. If voluntary compliance cannot be achieved, the Commission may begin enforcement procedures as provided in § 9422.8(c).


(b) In order to make it possible for the Commission to determine whether recipients are in compliance with the Act and this part, each recipient shall:


(1) Keep records in a manner and containing information that the Commission determines is necessary;


(2) Make information available to the Commission upon request; and


(3) Permit reasonable access by the Commission to the books, records, accounts and other recipient facilities and sources of information.

(c) Each recipient shall make available to participants, beneficiaries, and other interested persons such information regarding the provisions of this part and its applicability to the program for which the recipient receives Federal financial assistance and make such information available to them in such a manner as to apprise such persons of the protections against discrimination assured them by the Act and this part.

(d)(1) The Commission shall refer to the Federal Mediation and Conciliation Service, or a mediation agency designated by the Commission, all complaints that:


(i) Fall within the coverage of this part, unless the age distinction complained of is clearly an exception; and


(ii) Contain all information necessary for further processing.


(2) Both the complainant and the recipient shall participate in the mediation process to the extent necessary to reach an agreement or make an informal judgment that an agreement is not possible. There should be at least one meeting by each party with the mediator during the mediation process. However, the recipient and the complainant need not meet with the mediator at the same time.


(3) If the complainant and the recipient reach an agreement, the mediator shall prepare a written statement of the agreement and have the complainant and recipient sign it. The mediator shall send a copy of the agreement to the Commission. The Commission will take no further action on the complaint unless the complainant or the recipient fails to comply with the agreement.


(4) The mediator shall protect the confidentiality of information obtained in the course of the mediation process. No mediator shall testify in any adjudicative proceeding, produce any document, or otherwise disclose any information obtained in the course of the mediation process without the prior approval of the head of the mediation agency.


(5) The Commission shall use the mediation process for a maximum of 60 days after receiving a complaint. Mediation ends if:


(i) Sixty days elapse from the time the Commission receives the complaint; or


(ii) Before the end of the 60-day period, an agreement is reached; or


(iii) Before the end of the 60-day period, the mediator determines that an agreement cannot be reached.


(6) This 60-day period may be extended by the mediator, with the concurrence of the Commission, for not more than an additional 30 days if the mediator determines that it is likely that an agreement will be reached during such extended period.
§ 9422.8  Investigation, settlement, and enforcement procedures.


(a)  Investigation.

(1) The Commission shall investigate complaints that are unresolved after mediation or are reopened because of an alleged violation of a mediation agreement.


(2) In the investigation of complaints filed under this part, the Commission will establish facts through such methods as discussion with the complainant and recipient and the review of documents in the possession of either party. The Commission may also seek the assistance of any applicable State agency. Where possible, the Commission will settle the complaint on terms that are mutually agreeable to the parties.


(b)  Settlement.


(1) Settlements shall be in writing and signed by the parties and by an authorized Commission official.


(2) A settlement shall not affect the initiation or continuation of any other enforcement effort of the Commission, including compliance reviews or investigation of other complaints involving the recipient.


(3) A settlement reached under paragraph (b) of this section is an agreement to resolve an alleged violation of the Act to the satisfaction of the parties involved and does not constitute a finding of discrimination against the recipient.


(4) If the Commission cannot resolve the complaint through settlement, it may make a formal determination that the Act or this part has been violated and begin enforcement procedures, as provided in § 9422.8(c). The Commission shall inform the recipient and complainant in writing that the matter cannot be resolved through settlement.

(c)  Enforcement.


(1) The Commission may enforce the Act by: 
(i) Termination of a recipient's Federal financial assistance from the Commission under the program or activity involved, if the Commission finds that the recipient has violated the Act or this part. The determination of the recipient's violation may be made only after a recipient has had an opportunity for a hearing on the record before an Administrative Law Judge. Cases settled in mediation or before a hearing will not involve termination of a recipient's Federal financial assistance from the Commission.


(ii) Any other means authorized by law, including, but not limited to:


(A) Referral to the Department of Justice for proceedings to enforce any rights of the United States or obligations of the recipient created by the Act or this part; or

(B) Use of any requirement of, or referral to, any Federal, State, or local government agency that will have the effect of correcting a violation of the Act or this part.

(iii) The Commission shall take no action under paragraph (c)(1)(i) of this section until:


(A) The Commission has advised the recipient of its failure to comply with the Act or this part and has determined that voluntary compliance cannot be achieved; and

(B) Thirty days have elapsed after the Commission has submitted a written report of the circumstances and grounds of the action to the committees of the Congress having legislative jurisdiction over the Federal program or activity involved. The Commission shall file a report whenever any action is taken under paragraph (c)(1)(i) of this section.


(iv)(A) The Commission may defer the provision of new Federal financial assistance to a recipient when termination proceedings under this section are initiated.


(B) New financial assistance from the Commission includes all assistance for which the Commission requires an application, approval, or submissions under its programs. New financial assistance from the Commission does not include assistance approved prior to the beginning of termination proceedings or to increases in funding as a result of changed computation of formula awards.


(C) The Commission shall not impose a deferral until the recipient has received a notice of an opportunity for a hearing under this section. The Commission shall not continue a deferral for more than 60 days unless a hearing has begun within that time or the time for beginning the hearing has been extended by mutual consent of the recipient and the Commission. The Commission shall not continue a deferral for more than 30 days after the close of the hearing, unless the hearing results in a finding that the recipient has violated that Act or this part. 

(2)(i) Except as otherwise provided in this paragraph and to the extent authorized by law, the Commission may redisburse discretionary grant funds withheld or terminated under this part directly to an alternate recipient. 


(ii) For purposes of this section, alternate recipient means any public or non-profit private organization or agency or State or political subdivision of the State. 

(iii) The Commission shall require the alternate recipient to demonstrate:


(A) The ability to comply with the regulations; and


(B) The ability to achieve the goals of the Federal statute authorizing the program or activity.


(3)(i) Where the Commission finds that a recipient has unlawfully discriminated on the basis of age, the recipient shall take any action that the Commission may require to overcome the effects of the discrimination. If another recipient exercises control over a subrecipient that has unlawfully discriminated, the Commission may require both recipients to take remedial action.


(ii) Even in the absence of a finding of discrimination, a recipient may take affirmative action to overcome the effects of conditions that resulted in limited participation in the recipient's program or activity on the basis of age.


(iii) If a recipient operating a program which serves the elderly or children in addition to persons of other ages provides special benefits to the elderly or children, the provision of those benefits shall be presumed to be voluntary affirmative action, provided that it does not have the effect of excluding otherwise eligible persons from participation in the program.


(4)(i) A complainant may file a civil action following the exhaustion of administrative remedies under the Act. Administrative remedies are exhausted if:


(A) One hundred and eighty days have elapsed since the complainant filed the complaint and the Commission had made no finding with regard to the complaint; or


(B) The Commission issues any finding in favor of the recipient.


(ii) If the Commission fails to make a finding within 180 days or issues a finding in favor of the recipient, the Commission shall:


(A) Promptly advise the complainant of this fact;


(B) Advise the complainant of his or her right to bring a civil action for injunctive relief; and


(C) Inform the complainant:


(1) That he or she may bring a civil action only in a United States District Court for the district in which the recipient is located or transacts business;


(2) That a complainant prevailing in a civil action has the right to be awarded the costs of the action, including reasonable attorney's fees, but that the complainant must demand these costs in the complaint;


(3) That before commencing the action, the complainant must give 30 days' notice by registered mail to the Commission, the Attorney General of the United States, and the recipient;


(4) That the notice must state: the alleged violation of the Act, the relief requested, the court in which the complainant is bringing the action, and whether or not attorney's fees are demanded in the event the complainant prevails; and


(5) That the complainant may not bring an action if the same alleged violation of the Act by the same recipient is the subject of a pending action in any court of the United States.
