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The National Voter Registration Act of 1993 (“NVRA”) and accompanying regulations make it clear that states must be able to collect information they deem necessary in order to properly register their own voters.  The Election Assistance Commission (“EAC”) should not adopt the February 7, 2008 agenda item entitled, “Interim Policy for Changes to State Specific Instructions on the National Mail Voter Registration Form.”  The proposed policy ignores the law by imposing the federal government’s judgment on whether information requested by a state is permissible.  The EAC should follow the law by allowing states to set their own eligibility and registration requirements.

If adopted, the EAC would impermissibly erode the right of the states to set their own eligibility and registration requirements.  The policy classifies state requests into arbitrary categories and ignores certain state requests – neither of which is permissible.
  The EAC does not have the authority to pick and choose which state laws or which types of state laws it will reflect on the state instructions portion of the federal mail voter registration application.  Moreover, the EAC does not have the authority to adopt any policy that characterizes eligibility or registration requirements in a manner that is not based on any law, case law, or regulation. 
Under the NVRA, the main responsibility of the EAC is to develop in consultation with the chief election officers of the States “a mail voter registration application form for elections for Federal office.”  42 U.S.C. § 1973gg-7 a (2).
   The EAC shall “prescribe such regulations as are necessary to develop” the form.  42 U.S.C. § 1973gg-7a(1)(emphasis added).  The NVRA conference report limited the Commission’s authority to prescribing only those regulations necessary to carry out its specific responsibilities in designing the form and in reporting to Congress. H.R. Conf. Rep. 103-66. (emphasis added).  

Article 1 Section 2 and the Seventeenth Amendment of the Constitution reserves to the states the power to establish voter eligibility requirements.  ACORN v. Edgar, 56 F.3d 791, 794 (7th Cir. 1995).  While NVRA directs the EAC to develop a federal mail voter registration application that must be accepted and used by the states, it does not usurp the states ability to “fix the qualifications of voters in federal elections.” Id.  The NVRA was “an attempt to provide uniformity to the registration process, it was not an attempt to preclude all determinations of voter qualifications by the states.” Gonzalez v. Arizona, 435 F. Supp. 2d 997 at 1003 (D. Ariz. 2006).  
In fact, states may develop their own form pursuant to 42 U.S.C. § 1973gg-4 (a)(2) as long as the state form meets the criteria listed in 42 U.S.C. § 1973gg-7(b).  Additionally, the federal form may require "identifying information . . . and other information . . . as is necessary to enable the appropriate State election official to assess the eligibility of the applicant and to administer voter registration.” 
 42 U.S.C. § 1973gg-7 (b)(1).  The plain language of the statute is clear that a state may request information from an applicant and federal courts have agreed – “[r]ead together, these two provisions [§ 1973gg-7(b)(1) and § 1973gg, 1973gg-7(b)(2)(A)] plainly allow states, at least to some extent, to require their citizens to present evidence of citizenship when registering to vote.”  Gonzalez v. Arizona, 485 F.3d 1041, 1050-51 (9th Cir. 2007).
  Yet, the proposed interim policy categorizes an Arizona state law as “other matters,” which the EAC cannot address even if the proposed policy is adopted. 
The FEC recognized that the scope of its regulatory authority was limited to an essentially administrative role of developing a form with state instructions (to account for the fact that states have varying eligibility requirements) that all states must accept and use.
  Nothing in the regulations supports the contention that the EAC may restrict the information reflected on the state instructions. Rather, the regulations state “[t]he state specific instructions shall contain the following information for each state, arranged by state: the address where the application should be mailed and information regarding the state’s specific voter eligibility and registration requirements.” 11 C.F.R. 8.3(b).  Both the policy to be considered at the February 7, 2008 EAC public meeting and the staff policy presented in October
 narrowly define eligibility as “standards which describe voter qualifications, not the procedures for demonstrating these qualifications.”  This tortured definition is clearly not based on the NVRA or the regulations.  In fact, the regulations make it clear that the states determine what they consider their eligibility requirements to be and the regulations give “eligibility requirements” a broad interpretation.  The regulations even include a list of examples of eligibility requirements and lists whether a state is a closed primary state as an example.
  Even the proposed interim procedure notes that “[t]he EAC has no authority to set state voter eligibility requirements.”
The FEC adopted a policy on August 8, 2000 for amending the state instructions to reflect state law that specifically stated “changes to State law that, in turn, require changes to the State information on the national form are beyond the control of the Commission.”  To the best of our knowledge, the FEC never denied a state request to amend its specific state instructions.  A vote to adopt the August 8, 2000 FEC policy failed at an EAC public meeting held on January 17, 2008.
  Other attempts to adopt an EAC policy to amend state specific instructions have failed.  
Once again, we encourage our colleagues to vote against the proposed policy to ensure the EAC does not impermissibly erode the rights of the states or exceed the limited authority granted to it by the United States Congress. 
�  At the February 7, 2008 EAC public meeting, the Commissioners will vote on whether or not to approve a proposed interim policy for responding to state requests for changes to the state instructions.  The policy does not address all pending requests before the Commission. The policy suggests classifying requests into the following categories: state voter eligibility requirements; state contact information; state voter registration deadline; and voter identification numbers.


� Section 802 of the Help America Vote Act ("HAVA") transferred the responsibility for regulating under the NVRA from the Federal Election Commission ("FEC") to the EAC. 


� The “motor voter” portion of the NVRA requires that a driver’s license application “shall serve as an application for voter registration.”  42 U.S.C. § 1973gg3(a).  The voter registration portion of the form is a state form, not the federal form. 


� See also Gonzalez v. Arizona, No. CV 06-1268-PHX-ROS, slip op. at 2-3 (D. Ariz. Aug. 28, 2007).


� The national mail voter registration form shall consist of three components: an application; general instructions for completing the application; and accompanying state specific instructions.  11 C.F.R. 8.3(a).  The application shall include a statement that incorporates by reference each state’s specific additional eligibility requirements (including any special pledges).  11 C.F.R. 8.4(b)(1).  


�  At the October 4, 2007 EAC public meeting, the staff proposed an Interim Internal Procedure for Responding to State Requests � HYPERLINK "http://www.eac.gov/News/docs/2007-meetings-and-hearings-10-04-07-meeting-nvra-interim-policy-recommendation-10-2-07.pdf/attachment_download/file" �to Changes in the Federal Form.�  The policy suggests classifying requests into three categories: state voter eligibility requirements; administrative matters; and procedural matters.


� “Each chief state election official shall certify to the Commission within 30 days after July 25, 1994:  (1) All voter registration eligibility requirements of that state and their corresponding state constitution or statutory citations, including but not limited to the specific state requirements, if any, relating to minimum age, length of residence, reasons to disenfranchise such as criminal conviction or mental incompetence, and whether the state is a closed primary state.”  11 C.F.R. 8.6(a)(1) (emphasis added).  Each state election official is required to notify the Commission of “any change to a state’s voter eligibility requirements or other information reported under this section.”  11 C.F.R. 8.6(c).   Section 8.6(a) provides “examples of eligibility requirements for which state information is sought.” Explanation and Justification for the National Voter Registration Act of 1993; Final Rule; 59 Fed. Reg. 32311, 32320 (June 23, 1994).  





� Vice Chair Hunter and Commissioner Davidson voted for the policy and Chair Rodriguez and Commissioner Hillman voted against the policy.
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